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CHANCERY,  &c. 

HILARY    TERM, 

46  Geo.  III.  1806. 


TJPON  the  7th  i^  Fehniarf/,  1806,  on  the  Resignation         1806. 
of  Lord  Elsiqn,  His  Majesty  deliveied  the  Great  ^""^ 

Seal  to  the  Honourable  Thomas  Erskinb,  as  Lord 
Chanc^Hor  of  Great  Brkain;  who  was  created  a  Peer 
of  the  United  Kingdom  of  Great  Britain  and  Ireland 
by  the  title  of  Baron  Eeskine  of  Restormel  Castle  in 
the  county  of  Cornwall  i  and  was  sworn  a  Member  of 
His  Miye8ty*s  Most  Honourable  Privy  CounciL 

Mr.  PiGoorr  vsuceeeded  the  Honourable  Spencer  Per- 
CEVAi.  as  Attorney-General ;  and  received  tbe  Honour 
of  Knighthood,  • 

Mr.  RoMiLLY  succeeded  Sir  Vicary.  Gibbs  as  Solicitor- 
General  ;  and  received  the  Honour  of  Knighthood. 

Mr.  Adam  succeeded  Lord  Erskine  as  Chancellor  to 
His  Royal  Highness  the  Prince  of  Wales. 

V0L.XIL  A  Mr. 
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CASES  IK  CHANCERY. 

180€L         ^r*  GrARROW  succeeded  Mr.  Adam  as  Attorney-General 
to  His  Royal  Highness  the  Prince  of  Wales. 

Mr.  Jarvis  wits  appointed  one  of  His  Majesty's  Counsel. 

In  Easter  Term  Seijeant  LfiKs  and  Serjeant  Best  were 
appointed  His  Majesty's .  Serjeants  at  Law ;  Mr.  Har- 
ORAVE  was  appointed  one  of  His  Majl<sty*8>Counsel; 
and  M^  DAUNCkT  wite  called  within  the  Bar  t>y  Patent 
of  Precedence. 


FRANCKLYN  r.  COLHOUN. 
laocL  T 

'^JiJi'      ^^  Maoter  of  tie  Rolls  for  Tie  Lard  Chancellor.. 
and  12m.  *^ 

Where  a  party  JJR.  Cooke,  for  the  Plaintiff,  moved,  that  service  of  fn 
isavoi  ^^1^'  Order  to  pay  into  Coi^  a  sum  of  money  upon  tifee 

Clerk  in  Court  9^?^^  ^  Court,  who  had  succ^edl  the  deceased  Cle^k 
is  dead  the  ^  Court  for  the  Defendant  Colhouni  .may  be.  good 
proper  course    service.     -  .  ''       • 

is   to   move, 

first,  that  ser-  .The  .affidavit,  m  support  of  the  motion,  stated,  thdC 
vice  of  a  sab-  the  Defendant  CoOoiffi.  is,  and  has  .be^ii  for  soipe  ^ti^ie 
^C\  k  ^^^  ^^'  *^^*^*  ^^^  ^^^  khigdom;  and  that  the  said  fte- 
C  t  the  ^^^^°^  sometimes  comes  to  this  country,  but  has  no  cer^ 
Solicitor  may  ^^  place  of  residence ;  and  his  stay  is  but  of  short  dumK 
be  good  ser-  ^on ;  and  he  conceals  his  place  of  reudence  during  th<iBe 
vice,  and,  if  intervals  of  his  stay  in  this  country ;  that  the  Clerk  in 
none  is  named,  Qourt  for  the  Defendant  in  this,  cause  is  hitdy  dead^  and: 
then,  that  ser-  -    .]    ^  ,    .    '  ^  '         -^       iio 

vice  on  the  So- 
licitor may  be  good  service. 
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no  other  pemoii  has  been  since  appointed  by  the  De* 
fendant  as  his  Clerk  in  Court  in  this  cause. 

l^e  Master  of  the  Rolls. 
It  is  impossible,  that  service  upon  a  Clerk  in  Coust, 
who  was  never  audiorised  by  the  Defendant  to  act  for 
Wm,  can  do.  The  regular  course^  I  apprehend,  is  to 
aenre  a  subppma  to  appoint  a  Clerk  in  Court ;  and  I  have 
found  in  a  Munuscript  Colleetion  a  case,  pointing  out  (he 
picfper  course :  ShiUabar  v.  Langdon  (  1  )• 


1806. 


Francklyn 

V, 
COLHOUN. 


The  Motion  was  accordingly  varied  by  praying,  that  "March  lO^A, 
sendee  qf  a  subpoena  to  name  a  new  Clerk  in  Court  on 
the  Defendant's  solicitor  may  be  deemed  good  service, 
and  Ihe  Qrder  was  made  (2). 


(1)  SkUUbar  v.  Langdan, 
Fehruarp  Ist,  1770.  Regis* 
tor's  Book  J  769.  B.  folio  61 4. 

Mr.  JohM  Wilson,  Clerk  in 
Court,  bad  appeared  for  the 
Defendant;  and  filed  his  An* 
swer.  At  th^  heariog  the 
Defendant  made  defaylt;  and 
a  decree  Niti  was  pronounced. 
WUton  died  some  time  before 
the  hearing;  and,  no  other 
Clerk  in  Conrt  being  ap- 
pointed for  the  Defendant, 
the  Ptaintiff  sned  oat  a  sub- 
poena to  namo'  an  Attorney  : 
and  obtained  an  Ordbr,  that 
servioe  of  this  subpoena  on 
Mr.  Johm  WilUami,  th&  De- 
feodfuit's  Solicitor,  should  be 
good  service  on  the  Defend- 


ant This  Order  and  Subpoena 
being  accordingly  served  on* 
WUKamip  and  no  Attorney 
being  named,  the  Plaintiff 
censed,  a  fresh  inquiry  to  bo 
made  for  the  Defendant  athia 
last  place  of  abode,  and  al^o, 
of  his  Solicitor;  and,  not  find- 
ing him,  prodaced.proper  affi-. 
davits  of  this  fresh  inquiry* 
and  now  prayed,  that  service, 
of  a  subpoena  to  shew  cause 
against  the  Decree  on  the  said 
Mr.  TFti7tafii«,  his  Solicitor^ 
might  be  good  service  on 
the  Defendant ;  which,  upon 
reading  the  affidavits  was* 
ordered. 

(2)  RaicUff  V.  Roper,  1  P. 
WilL  420. 


A2 
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ANONYMOUS. 


Iflod.  2»j^  Master  of  the  Rolls  for  The  Lord  Chancellor. 

Fth.VUh. 

Though  this       A    MOTION  was  made  before  Answer,  that  a  xeoeiver 
Court  will  ap-  should  be  appoihted ;  upon  the  single  ground,  that 

point   a  lie-    ^  ^qman^  appointed  executrix  with  her  in&nt  child,  of 
mi  CO  d    t   f   ^^  ^^  ^^  six. months  only,  had  no  other  property  than 
the  Executor    ^"  annuity  of  20/.,  given  to  her  by  the  testator..    He  had 
it  win  not  upon  ^^  appointed  another  person  to  be  trustee,      - 
the  single 

ground,  that         Mr.  BeU^  in  support  of  the  Motion, 
he  is  in  mean  9 

circumstances.  ^he  old  rule,  that  the  Court  wiU  not  interfere  with 
an  executor  by  appointing  a  receiver,  has  been  properly 
over-ruled.  In  several  instances  the  Court  has  inter- 
fered, to  prevent  an  executot  from  getting  the  assets 
under  particular  drcumstances.  Taylor  v.  AHen  (  S  )••  In 
Palmer  v.  Price  an  application  was  made  for  a  receiver, 
pending  a  suit  to  recal  probate,  and  set  aside  the  WiU, 
on  the  ground  of  unsound  mind.  The  testator  had  been 
a  freeman  ot London:  the  Plaintiff  was  his  brother;  and 
the  Defendant,  the  widow,  was  executrix ;  and  was  by 
the  Statute (4)  and  Custom  entitled  to  a  considerable 
share :  yet  Lord  Rosslyn  before  answer  and  without  notice 
to  the  other  parfy  appointed  a  receiver.  In  Knight  v. 
I)vfie9si9{5)  the  doubt  was,  whether  in  that  case  thb 
Court  would  interfere ;  as  an  administrator  pendente  Ute 
might  be  appointed.  But  in  this  instance  no  relief  can. 
be  had,  but  in  this  Court.  In  Jenkimon  v.  -*-— ^— •  Loid^ 
Etdon  held  the  old  rule  exploded. 

The 

(3)  2  Atk.  213. 

(4)  Stat.  22  &  23  Ck.  II,  c.  10. 
(6)  1  Vt9.  324. 
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The  SoUeiior  General  opposed  the  Motion.  1806. 

ne  Master  qf  the  Rolls. 
In  Taylor  y.  Allen  the  special  ground  was,  that  the 
husband  was  out  of  the'  jurisdiction.  There  is  no  doubt, 
that  in  several  instances,  as,  if  the  executor  has  wasted 
the.  efiects,  or  in  other  respect  uiisconductecl  fahnself, 
this  Court  will  interfere :  but  has  the  Court  erer  taken 
die  disposition  out  of  the  hands  of  the  executor  on- 
account  of  his.  mean  circumstances ;  for  it  comes  to  that  ?« 
You  must  prove  the  unfitness  of  the  person.  In  this 
case  the  only  ground  is,  that  she  b  not  a  person  ot" 
property^ 

For  the  Motion. 

Suppose,  the  executor  was  insolvent. 

The  Master  of  tlie  Rolls. 
The  allegation  goes  no  farther  than  that  this  executi;ix 
is  in  mean  circumstances.  If  any  misconduct,  waste,  or 
imprope^  disposition  of  the  assets,  were  shewn,  the  Court 
would'  instantly  interfere:  but  at  present  np  pase  i^  mad^ 
for  a  Receiver  (  6  )• 

(^)  fhward  v.  Papera,  1  Madd.  H2. 
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i8oe. 

Feb.  12th. 
A  persoDy  who 
opened  bid« 
diogSy  not  be- 
ing the  pur- 
chaser,  allow- 
ed   his    ex- 
penses on  the 
cironmstanoesy 
against  the  ge- 
neral role; 
having  inter- 
posed at  the 
instance,  and 
for  the  benefit, 
of  the  family. 


WEST  V.  VINCENT* 

The  Master  of  the  Rolls/ot  The  Lord  Chancellor. 

A  MOTION  was  made,  that  a  person  who  had  opened 
biddings,  in  consequence  of  which  die  estate  wa» 
sold  to  another  at  a  considerable  advance,  maybe  al- 
lowed his  expences,  as  well  as  receive  his  deposit;  hav- 
itig  stepped  forwards  at  the  instance  of  the  family :  the 
first  sale,  under  a  creditor's  bill,  being  at  a  great  under** 
^ue. 

Mr.  Hart^  in  support  of  the  Motion,  siud,  this  was 
exactly  the  case  of  exception  to  the  general  ruk;  13te 
Owen  V.  Foulkes  (  7). 

Mr.  Johnson,  for  all  parties  in  the  cause,  admitted 
the  fact ;  and  made  no  opposition. 

The  Order  was  made. 

(7)  Ante,  Vol.  IX,. 848.      See  tho  pote    to  Ri§by  r. 


1806. 
Feb.  fi4M 
and  25th. 
Assignee  in 
bankruptcy, 
having  pur- 
chased an  es- 
tote  of  the 


MORGAN,  Ex  parte.' 

rpHE  Petition  stated,  that  upon  the  Ist  otJDecember^ 
-^  1803  a  Commission  of  Bankruptcy  issued  against 
Mark  Noble. 


At  the  date  of  the  bankruptcy  the  bank*- 

rupt 

Bankmpt  under  the  Commission,  held  a  trustee  of  the  profit  open  a 
resale ;  in  the  first  instance  for  an  equitable  mortgagee  by  possession  of 
the  deeds;  who,  having  delivered  them  up  on  receiving  the  prodace  of 
the  first  sale,  was  held  under  the  circumstances  not  to  have  lost  his  lieu 
for  the  deficiency. 
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ItipkmaA  indMHed  ft>  the  Petitmet  ibr  binmess  done^  b:^        IMe. 

Imii, ;  as  .aii  ^ttoiqiey,  and  finr  money  lAid  o«l  and^  ad^     MoRolrf 

mmtedi  finr  which  he  had  no  security  exoe^t  the  titl&-      jSmmtU. 

deeds  of  ^leaaiphold  estate/ belonging  to -the  banknipti 

which  he  refiised  to 'deliver;  unless  his  debt  was  paid.' 

His.  bill. of  eos(s  was  taxed  at  490;.    Upon  the  5th  of 

BioKck  )SM  the  leasehold  premises  were  pa<  up  to  aue- 

tk>]i.*by  die  aaiignees;  and  were  purchased  by  William 

Gf^mkay,  one  of  the  four  assignees,  for  8S0/;  the  pe- 

Ikioiier  having  been  present,  and  a  bidder  at  the  sale. 

On  the  25ih  of  March  the  petitioner  received  from  the 

aesignees  2821.  Us.  6d,,  the  balance,  afteUr  deducting  the 

^xpenoeS'  and  a  prior  mortgage;  and  he  upon  that  pay- 

dient  delivered  up  al}  the  deeds;  and  afterwards  paid 

^  fiirther  sum  of  48/.,  ^slaiiped  by  the  prior  mortgagee. 

Cframshay  BOOTt  afterwards  having  sold  tJie  premises  for 

570^.^  the   petition  was  presented;    insisting,  that  the 

p^tioner  has  a  fien;   and  his  whole  debt  would  have 

been  satisfied^  tf  the  estate  had  been  £eurly  sold ;  that 

Crawshay  could  not  purchase  for  his  own  benefit ;  and' 

was  bound  to  account  for  the  difference  between  the 

sdes;  and  praying,  that  Cramshay  maybe  declared  ac* 

<MintabIe  fbr  860f.;   and,   that  the  Petitioner  may  be 

paid  the  residue  of  his  debt ;  as  having  a  lien ;  or,  that 

the  sum  of  2502*  may  be  divided  among  the  creditors ; 

^d  in  that  case,  that  the  Petitioner  may  prove  the  re-* 

«idue  of  his  debt  under  the  Commission. 

;,  \  The  SotifiiioT'-Generai  and  Mr.  WtBg/ield,  in  inpport 
of  the  Petition, 
Insisted,  that  the  Petitioner  was  entitled  to  the  whole 
•of  his  debt;  a  mortgagee,  diumiog  to  be  paid  his  whole 
debt,  principal,  interest,  and  costs,  be&re  the  general 
creditors  are.  entitled  to  any  thing:  theur  only  right 
beiflg  to  die  equity  of  redemption,  after  satis&ction  of 
4o  whole  amount  of  the  mortgagee's  demand.    All  those 

cases 
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IfiM.  cates  eitabUahiD^,  that  an  assignee  !b  biunkniptcy  shaft 
^^'''^  not  be  hiamelf  the  purchtttei^,  are  decided,  not  upon 
^  ^*  particular  ciroumstanceei  but  Upoh  ^netal  ndes.  The 
simple  question  dien  is,  if  this  assignee  canhot  himself 
derive  any  benefit  from  this  purchase,  whetiber  he  can  for 
other  persons*  How  can  the'  general  mass  of  creditoraL 
claim  more  than  the  bankrupt  hinteelf  could  have  daimedt. 
InLaeey*B  case,  Baikam,  the  assignee,  purchased  rat  4 
sale  a  mortgaged  estate,  belonging  to  the  bankmpt; 
which  ims  sold  under .  the  general  ordar.  The  assigneiss 
of  the  mortgagee,  who  was  also  a  bankrupt/  requiredl 
Botham  to  pay  the  profit  he  had'  made,  by  that  pur« 
chase.  Lord  Eldon'a  judgment  was  dear,  that  liie 
mortgagee  stood  precisely  as  the  general  creditcnrs  would* 
have  stood:  and  it  was  admitted,  that^  as  the  pri^ei{>le 
waa,  that  the  trustee  could  not  purchase  except  for 
the  Cestui  que  trust,  there  was  no .  reason  to  postpone, 
the  first  Cestui  que  trust  to  the  second.  That  is  at- 
tempted in  this  instance.  If  that  is  the  prindple,  how 
can  this  trustee  be  a  purchaser  for  the  second  Cestui 
que  trust  to  the  prejudice  of  the  first;  and  the  getaaral- 
creditors  by  this  sort  of  acddent  get  a  benefit  frofn 
that  fund,  which  it  is  impossible  for  the  assignee  to> 
keep  himself?    • 

Mr.  Perceval  and  Mr.  Cooke,   for  the  Assignees^' 

Resisted  the  Petition;   cont^ding,   tluit  the  sale  to 

the  assignee  is  not  a  nullity;   but  he  is  considered  a 

trustee ;  and,   that  the  Petitioner  had  parted  with  his 

lien. 

The  Lord  Chancellor.  > 

I  am  not  quite  sure,  how  this  case  ought  to  be  de-' 

oided ;  but  will  istate,  what  I  feel  upon  it.    The  Peti- 

tipner  is  not  a  legal  mortgagee;  but  for  this  purpose  is 

ui 


Digitized  byCjOOQlC 


CASS&  IN  CHAKCERY.  Ik 

in  the  aane  ateiation ;  ^yuig  an  ioqpitaUe  fien  ttomtiae  1806^ 
po68e88ioA  of  the  titl^-deeds;  of  wUdi  he^  cmUl  not  ]»<  ^"^""^  . 
deiwived  without  iuitisfiustion.  of  all  that  was  due  tm  }nm^  »  ^ 
It  ifi  contended,  that  it  wa^  for  the  petitiondr  to  aay»« 
wjbether  he  woidd  insist  upon  .^;  lian  or  not ;  and  whe** 
ther  he  wwld  he  ^atiafied  with  the  piurehase.  He  waa  ^ 
bidder  at  the.aal^.  and  might  have  bid  higher;  miglM^ 
have  insiflit^  ppon  his  lien ;  and  haye  refuaed  to  deliver 
up  the  deeda;  and  might  have  sa&d  CrtuoMbay  oould  not 
purcbaae;  the  petijjtiQner  beii^  »  prpfiesdonal  man^  not 
unacquainted  with  the  rules  aa  to  purdttaes  by  trus^ 
tee8>  &.c#  He  did  not  take  that  course;  and  there  ia 
diiScuIty  upon  .that  to  a  certain  extent*  But  it  is  saidy 
on  the  other  side,  that,  to  prevent  his  coming  here  to 
haveJtb^e  benefit  of  his  Uen,  there  must  be  a  sale;  and 
the  first  sale  is  considered  in  law  an  absolute  ^luIUty 
froni  the  incapacity  of  th^  assignee  to  hold  the  cha- 
racter of  purchaser.  If  there  was  np  purchase  by  Qrawf 
shay^  then  the  second  sale  must  determine  the  petitioner's 
right,  and  the  creditors  had  nothing  to  do  with  it ;  for 
though  the  petitioner  had  given  up  the  title*deeds,  he 
did  that  upon  the  ground,  that  there  was  a  sale,  that 
could  bind  him.  The  di^culty  is,  that  if  a  man  parts 
with  his  lien  with  his  eyes  open,  he  cannot  resume  it ; 
and  the  petitioner,  having  been  present  at  the  auction^ 
may  be  considered  as  having  voluntarily  given  up  his 
lien.    I  think,  he  must  be  entitled  to  the  costs. 


The  Lord  Chancellor. 
I  have  considered  this  case ;  and  my  opinion  is,  that      Feb.  ^th^ 
t}ie  petitioner  is  under  all  the  circumstances  entitled  to 
the  Hen;  -and  the  general  creditors  are  not  entided  to     ' 
any  part  of  this  money.    Th^  purchase  by  Crawshay 
singly,  one  of  four  assignees,  cannot  be  considered  a 

purchase 
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1806,         pinrchase  by  the  assignees  for  jQie  'general  purposes  of  the 
_  ^'^^^  bankruptcy ;  and .  be .  consideced '-  bimself  as  >  purcfaasmg 

Etvarul  ^  ^^  benefit  of  the  estate;  tot  upon  th^  re-sale  h& 
<;amed  the  produce  to  the  account  4>f  the  estate ;  noi  to 
his  own  account ;  treating  it,  ai  if  that  had  been  the 
only  sale.  The  petitioner  therefore  is  not  to  be  oon^ 
sideredas  having  parted  with  his  lieni  for  the  question 
is  between  the  petitioner  and  the  creditors,  not  between 
the^  petitioner  and  Crawsha^.  The  crieditors  are  entitled 
to  the  dividends  iipon  all  the  bankrupt's  estate  i  but  not 
upon  this  estate,  ui^til  *the  Uen  upon  it  has*  been  satisfied* 
Under  all  the  drcoaistances  the  petitioner « cannot  be 
considered  as  having,  parted  with  his.  lien. 

.  Therefore  the  first  part  of  the  prayer  of  this  petition 
cannot  be  complied  with  (8). 

'  (8)  Ante,  Ex  parte  Lacey,      III,  752,  to  Wkickooiey.LaW' 
Vol.  VI,  626,  and  the  note,      renoe.     ' 


^8^-  SUR'raES,  Ex  parte. 

The  choice  of  ¥TNDER  a  Commission  of  Bankruptcy,  issued  against 
assignees  in  Thomas  Ward,   two  of  the  assignees  hnving  been 

bankruptcy  not  i^naQyej  }jy  order,  a  petition  Was  presented,  praying,. 

disturbed  on     .,    .    . ,      ,^  .  -  .  *   i.  j     ^i. 

.  ,       that  the  two  remaimng  assignees  may  be  removed :  the 

that  creditors  ^^^'  Whitlock,  as  having  received  money,  as  assignee; 
were  prevent-  ^^^g  insolvent,  and  compounduig  with  his  creditors ;  as 
ed  by  accident  to  the  other,  stating,  that  bill  negociations  had  passed 
frofn  voting :  between  the  bank,  in  which  he  was  engaged/  and  the 
if  not  kept  bankrupt* 

back  by  fraud.    < 

Principle  of  removing  an  assignee  in  bankra'ptcy :  Proof  of  insol- 
vency, oomponivjing  with  his  creditors,  &c.  Miscoedncti  ojr,  that  an 
account  cannot  be  conveniently  or  justly  taken,  while  he  remains. 

The  simple  circumstsuce,  that  he  is  to  account,  not  sufficient^ 
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hMkrupt  km  tfaeiaccommodalion  of  that  bank ;  that,  th^y         j^dQfL 

had<diairged  foteDeat/^aad  coBunitoion  In  their  acoodnta;         "^^^ 

flHggestiiig^  as  a  groandfor  iilvestiga^  iihe  debt  of     ^^^J 

thUt  asBignee  .oolhiflion  wilb  the  banknipt;  that  the  a^ 

(^jignee  in  Z>^oewA^.  1801^  proposing  a  imposition  for 

the  bankrupt,  if  the  petiiiowrs  would  give  up  their  secii- 

nAoB,  stating. his  debt  to  the  assignee  at  the  sum  of 

476£  3s.  only;  though  by  his  deposition  under  the  Com* 

nussion  it  iTas.  sworn  to  amoiiht  to  &19SL  St.  6d.    The 

bankruptcy  .hitppened  Upon  the  24th  of  Murek^  1804u 

The  petitioners  claimed  as  creditors  to  a  large  amount; 

7heir  proof  had.  been  iqected>  upon  objections  to  die 

debt;  and,  admkting  the  debt,  upon  the  ground,  diat 

they  had  security.;  but  it  was  at  length,  admitted  under' 

an  order.    Lord  Eldon  havipg  upon  the  petition  made 

an  order,  that  WMUaek  alone  shoidd  be  removed;  and. 

that  a  new  assignee  should  be  chosen,  the  petitioners 

applied  fo  have  the  minutes  of  that  Order  TBifed. 

Mr.  Perceval  and  Mr.  Leach,  in  support  of  the  peti^ 
tion,  contended,  that,  if  any  question  is  to  be  fitigated 
in  bankruptcy  witii  an  assignee,  it  follows  of  course,  that 
he  must  be  removed.  Where  it  is  a  mere  matter  of 
recount,  attended  witii  no  suspicion,  it  would  be  incon* 
venient  in  many  cases  to  remove  the  assignee.  But  in 
tluB  instance  the  material  questi<m  is^  whetiier  these 
diarges  of  commission  and  interest  are  not  upon  bills, 
diawn  for  tiie  accommodation  of  die  house  in  which  thia 
assignee  is  a  partners  anodier,  whedier  some  of  these 
payments  and  receipts  can  be  aUowed  to  diis  assignee.' 
A  strict  investigation  of  the  accounts  is  pro][k>sed;  which 
must  tiecessarily  be  adverse, 

The  SoUcUar-General  and  Bfr«  Tramer,  for  die  As* 
Signecs, 

There 
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1^00.  'Fheye  is  no  ride  that^  to  remove  m  assigneei  it  l» 

^^^^^,  sufficient  to  shew,  that  he  is  a  debtor  to  the  estate;  am 

^RT^BS,  aciiouiiting  party;  and  that  an  inquiry  is  desired  as  tt>' 
^^  '  his' debt,  and  Ae*  oiremnstances,  under  which  it  stands* 
The  case,  in  whkh  an  ass^ee  has  been  remoTed,  is^' 
where  there  is  some  real  contest  between  him  and  die' 
creditors.'  There  is  no  instance,  where  ihe  ground  was: 
merely,  that  the  debt  was  the  bahtace  of  an  unliquidated - 
account;  and  the  effect  in  this  great  commercial  city 
would  b!»,  that  the  office  of  assignee  must  in  many  in^ 
stances  be  fiOed  by  creditors  to  a  small  amount,  for 
goods  sold;  all  the  creditors  of  a  sup^or  class  beings' 
liable  to  that  objection.  Assignees  are  4n  th^  situation 
of  other  trustees.  It  frequently  happens,  that  one  trus^ 
tee  files  a  Inll  against  anodier  fior  an  account,  and  aftert 
a  dectree  eitlier  may  prosecute  it ;  and'  ho  sudi  objediott' 
has  been  taken.  No  mcbnvenience  can  arise;  The 
assignee  may  be  examined  by  the  Commissioners,  as  any^ 
other  person ;  and  must  produce  all  his  books  and  i^;*» 
eofui^ts* 

7%^  ZordT. Ghancbllob. 
The  great  oi^ect  of  the  system  of  bankrupt  law  id 
an  equal  and  impartial  distribution  among  all  persons^' 
having  demands  upon  the  estate.  Therefore  the  choice' 
of  assignees,  a  most  important  drcumstance,  is  prdperly* 
given  to  .the  : creditors,  in  the  known  proportion,  aa' 
the  persons  most  interested  m  that  distribution ;  subject 
toacontroul,  the  largest,,  most  general,  and  unqualified,; 
of  any  of  the  authorities,  gCven  to  the  Lord  Chan^eUar: 
in  banHriiptcy.  It  is  properly  admitted  in  this  case,. 
that  the  circumstance,  that  some  creditors,  whoscT  votes: 
would  have  turned  the  scale^  were  absent  by  accident, 
is  not  sufficient.  But  if  creditors  were  kept  back  l^y 
fraud,     assignees    chosen    imder    such     circumstancis' 

should 
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jhonld  be  aet  aside;  and  a  newchdce  should  be  made.  leoft. 
.TIuB  honerer  is  not  a  case^  inwhieh  it  is  possible  to  ^  ^^""^ 
4ake  tbi^  into  considecation;  tor  these^  petitioiiers  uii«*  ^fi^Mite. 
questionably  could  .not  be  in  a  condition  topcove^  being 
.pneTented  .  not  by  fraud,  but  by  the  nature  of.  thmr 
4dit89  coupled  with  the  securities  Ihey.held.  Resorting 
theu  to  the  prindpaly  upon  which  an  assignee  may  be 
xemoyed,  I  take  the  rule  to  be  this;  either^  that  there 
•most  be  some  misconduct  imputed  to  him;  or,  where 
«n  account  Is  .to  be  taken,  as  it  must  be  in  dik  instance, 
I  think,  it  must  appear,  that  the  account  cannot  be 
taken  oonfeniently  or  justly,  or  not  so  conveniently  and 
justly,  while  diat  person  remains  an  assignee*  If  that 
distinction. is  not  to  be  drawn,  the  consequence -will  be 
dangerous  uncertainty  and  litigation,  and  frequent  ajH 
plications  to  remove  assignees,  who  have  in  no  shape 
misconducted  themselves.  .  Assignees  are  generally  cre- 
ditors, who,  having  the  greatest  interest  in  the  estate, 
have  a  right  to  chuse  themselves:  and  if  among  the  nu- 
merous body  of  creditors,  who  have  assented  to  thdr 
nomination,  the  amount  of  the  debt  of  the  •  assignee 
should  become  matter  of  dispute,  as  the  creditors  have 
a  right  to  that  account,  though  there  is  no  other  reason, 
must  the  Lord  Chancellor  in  every  instence  remove  him  ? 
Such  a  rule  would  lead  to  constant  applications  for  this 
purpose;  introducing  new  trusts,  attended  with  great 
confusion  and  inconvenience  in  the  distribution  of  the 
e^tes  of  bankrupts* 

The  petitioners  must  then  resort  to  another  principle; 
that  it  is  not  enough,  that  the  assignee  must  account  before 
Ae.  Master ;  but  the  circumstances  from  the  nature  of  hia 
accounts  indicate  such  plain  and  palpable  inconvenience 
and  risk,  that  it  will  be  necessary,  that  the  assignee 
should  be  removed,  in  order  to  secure  a  more  impartial 

and 
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1000.  aod  proper  dedsiori.  A»  to  that  it  matt  be  leeoDeeteSy 
^^^^^  that  the  account  to  be  taken  before  die  Master  does  no); 
AnariL  ^^^^B^P^^^  the  whole  system  .of  ihe  distribution  of  ibk 
bankrupt's  property.  This  is  not  an  account  of  a  g>e^ 
nendi  oomplieated  taatuie,  embhuang  aB  die  transtetioHli 
of  die  banktnpt.  The  effect  irill  he^  nofc  thtt  tlMSf<  W 
eignee  will  have  aa  undde  domiiuonr  over- the  aSains^tf 
Ihe  bankrupt;,  but  merely  ta  asoirtain,  whedier  Ibis  ddbf; 
be  jof  the  decfcripdon,  the -assignee  do w  eontenls  .dMt 
it'  is,  UaqueMionaUy  di^re  is  tia  extraordinary  degset 
<if  obscurity f and  singularity  in  it; -upon' die  difinence 
between  )  the  debt^  now  chnmed,  and  die  ameiint;  at 
which  it  was  fonneriy  tepresentedi  and  odier 'circtenf. 
stanbes.  •  It" is  not  necessary  to  ^o^inta  thatv^  ^ 
appears  to  me,  that  diis  account  may  be  taken:  th» 
single  point  being,  whether  a  debt  of  £I95/i  8s.  Stb 
exists^  or  a  debt  of  476/,  3s.  nidy;  at  any  other  soini 
If'  fraud  and  colluffi<Hi  widi  the  bankrupt  ate  out  of 
die^  eate,  and  t  the  mere  question  is,  whedier  diis  ac4 
etant  cannot  be  taken  without  disturbing  the  choice^ 
asagnees,  it  is  thrown  upon  the  parties,  who  seek  to  re< 
move  the  assignee,  to  establish,  that  otherwise  the  ac-) 
count  cannot,  be  conveniendy  taken.  The  petitbn  fafla 
in  that,  respect.  If  the  assignee  should  endeavnur  to 
embarrass  die  account,  or  if  in  the  prosecution  of  itai 
necessity  of  bridging  an  action  should  arise^  that  would  ber 
anpw  ground,  upon  whick  he  might  be  removed,  TI10 
principle,  upon  which  I  confirm  the  Order,  pronounceA 
by  Lord  Etdon,  is,  that  an  assignee  shall  not  be  re- 
moved, merely  because  he  must  account;  unless  there 
is  something  in  die  nature  of  hb  interest,  rendering  i^ 
impossible  to  take  die  account  with  due  impartiality^ 
and  justice :  or,  a  degree  of  misconduct  in  the  aadgnw^ 
qielpng  him  unfit  to  execute  such  a  trust. 
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.  BARFIT,  Ex  parte.  1800. 

Feb.^th. 
tTIHIS  petition,  piesented.  ia  the  bankruptcy  of  Janies    The  aathoritjr 
Bcufit,  stated  an  agireement  by  Charles  BarJU,  the  of  Assignees  in 
bankrupt's  father,  to  sell  to  his  ^on  James  a  farm  and.  l>«^nkniptcy  li- 
the stock  upon  it  at  the  price  of  1000^.     Possession  ^  , 
,.     1       ,          *                   .         ,                  purposes  of  \ 
was  given  accordingly:  but  after,  same  time  the  money  their  trust  the 

not  being  ' paid,  a  bond  was- given.  Soon  .aftemvaids  distribution  of 
Barfit,  tiiie  father^  died ;  having  by  his  Will  bequeathed,  the  estate  un« 
a  legacy  of  300/.  to  his  other  son  John,  and  the  residue,  der  the  bank- 
to  hia  wife,  the  petitioner.  Upon  her  application  to  mpt  laws;  and 
her  son  James  for  tbe  money  due  on  the  bond,  he  ag^reed  not  there- 

to pay  her  500/.,  and  to  pay  the  remainder  in  a  f(»t«.  , 

tiight,  or  to  give  up  the  stock.    The  money  not  being  disposing  of 
paid,  the  petitioner  resumed  the  possession  of  the  farmi  the  surplus 
and  stock.     A  fortnight  afterwards  James  Sarfit  became^  after  10«.  in 
a  bankrupt.     An  agreement  was  .  entered  into  betwe^i:  the  pound  to 
the  petitioner,   thp  bankrupt,,  his  assignee^,   and  Jo*«ir  **'®  ^'^^*^"* 
Barjit,  thi^t  John  Barfit  Aouli  he  the  assigned-,   ***^  b^^^I  ^art^^** 
the  stock  should  be  sold ;  and  he  should  pay  lO^.^.in  the    j  •    •        ^  - 
pound  to  the  creditors,  and  should  bo  a  trustee  of  the- g^^j^  ^^^^,^5^^^ 
r^due  for  the  petitioner.      An  as^gnment  was  made  tion  was  upon 
to  Joh^  Batjii  accordi^ogly.     i  .  the  circum- 

.,  stances  dis- 
The   petHion  stated,.  Aat  John  BarJU  had  sold  ihe  m»»«d  with- 
stock  at  an  imder-value,  and  had  turned  the  petitioner;        prejuaic« 
out  of  possession  of  the  farm ;  and  that  nearly  all  the 
creditors  had  been  paid  10^.  in  the  pound.    The  prayer 
of  the  petition  was,  that  John  Barjit  may  account  as 
assignee;,  that,  the   surplus  beyond  the  amount  of  \0s. 
in  the  pound  to  the  creditors  may  be  ascertained ;  and 
applied  in   payment  of  the  sum  of  1000/.  due  on  the 
bond,  and  another  sum,  due  to  the  petitioner;  offering 

to 
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1^06.  to  allow  to  John  Barfii  what  was  due  in  respect  of  his 

legacy. 

Mr.  Hart,  in-support  of  the  petition. 

The  SoUcUor-General  objected,  that  this  transaction' 
is  a  proper  subject  for  a  Inll;  not  for  the  jurisdiction 
in  bankruptcy  by  petition. 

The  Lord  Chancellor. 
In  many  cases,  from  the  magnitude  of  the  subject 
and  other  circumstancesi  though  in  other  respects  ]C»roper 
for  the  jurisdiction  by  petition  in  bankruptcy  (9),  a  b3I 
has  been  directed.  Bromley  r.  Goodere  (10)  before  Lord 
Hardwickes  is  a  remarkable  instance ;  and  if  I  am  niot 
absolutely  bound  to  go  to  tiie  extent  of  tiie  jurisdiction, 
this  is  particularly  a  case,  upon  which  that  course  should 
be  taken ;  for  this  transaction  goes  beside  the  whole  pur- 
pose of  the  bankrupt  laws.  The  assignees  represent 
the  creditois,  and  can  bind  tiiem  for  purposes  con- 
nected witii  the  trust,  the  distribution  of  the  property 
under  the  bankrupt  laws ;  but  have  no  authority  to  enter 
int^  such  an  agreement  as  this.  Another  reason,  upon 
which  this  appears  to  be  a  case  proper  for  a  bill,  is 
that  this  is  a  tnuisaction  between  a  motiier  and  a  son ; 
and.&at  possession  was  taken  iminediately ;  which  may 
be  much  better  investigated  in  the  course  of  a  cause 
Aan  by  this  summary  mode,  and  without  an  opportunity 
to  appeaL 

Dismiss  the  Petition  without  prejudice  to  a  Bill.  ] 

(9)  8axt<m  r.  Davif,  post.  Vol.  XVIII,  72. 

(10)  \Atk.lb. 
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GOMPEETZ  V. .  J^:  ^ 

Feb.  21th. 

nPHE  Defendant,  a  purchaser,  moved  for  a  reference     The  practice 
to  the  Master  upon  the  title.  to  direct  a  Re- 

fiprence  upon 

^  title  on  motion 

Mr.  Martin,  in  support  of  the  Motion,  ^i^^^  Answer  ' 

Said,   this  was  considered   the  settled   practice' since  Unyfted  to  the 

the  case  ot Moss  v.  Maithews{\\)\  which  was  followed  case,  where  ' 

by  Lord  Eldon  in  Wright  v.  Bond  ( 12) ;  and  in  that  case  the  title  only 

the  Order  was  made  upon  the  motion  of  the  Plaintiff,  w  disputed. 

the  vendor. 

The  SoUcitor-General,  for  the  Plaintifl^ 
Opposed  the  Motion;  observing,  that  the  subject  of 
the  purchase  was  a  lease ;  and  the  only  objection,  whe- 
ther the  purchaser  had  a  right  to  see  the  title  of  the 
lessor (13),  appeared  upon  the  Answer;  and,  as  no^ 
thing  more  can  appear  upon  the  Report,  the  practice, 
that  is  urged,  the  object  of  which  is  to  avoid  expence, 
will,  if  adopted  in  this  instance,  have  the  effect  of  in- 
creasing it. 

Tie  Lord  Chancellor. 
The  rule,  as  applied  by  Lord  Eldon,  is  very  reason- 
able and  wise;  where  the  Defendant  admits  the  agree- 
ment, and  is  ready  to  carry  it  into  execution ;  provided 
he  can  have  a  good  title ;  which  alone  he  disputes.  But 
the  question  in  this  case  is  very  different ;  not  whether 
the  Pliuntiff  has  a  good  title ;  but  whether  upon  such 
a  contract,  for  the  sale  of  a  lease,  he  has  undertaken 
to  produce  the  lessor's  title.  The  rule  therefore  not 
being  applicable  to  this  case,  the  Order  cannot  be 
made.  •  •  "  " 

.    {X\y  Ante,  Vol.  HI,  219 ;  (18)    WhUe   v.    Foyambe, 

see  the  note,  281.  ante,  Vol.  XI,  837. 

(12)  Ante,  Vol.  XI,  80.         *     - 
Vol.  XIL  B 
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1806. 
Feb.  mth 
aiid28lA. 
A  Reference  of 
the  Answer  for 
Impertioeiioe 
is  good  caase 
against  di^ 
solviQg  nn  Ip- 
junction. 


FISHER  r.  BAYLEY. 

^T^HE  usual  Order  for  dissolving  the  Injunctioiii  unless 
cause  having  been  obtained,   a  Reference  of  the 
Answer  for  Impertinence  was  shewn  for  cau86. 

Mr.  Martin^  for  the  Plaintiff, 
Insisted,  that  a  Reference  for  Impertinence  is  sufficient 
cause  against  dissolving  thie  Injunction  t  Hurst  -H.Tho- 
majr(14);  Swatm  v.  MiU8{\5)\  Shendon  v..  Carpen- 
ter (16);  and  a  late  case  (17)  before  Lord  Eklon;  who 
repeatedly  said,  it  is  impossible  to  know,  whether  the 
Answer  is  sufficient,  until  the  Reference  for  Imper- 
tipence  is  disposed  of;  and  the. two  References  are 
consistent. 


The  SoKcttor-General  {Amicus  Curia), 
Said,  Lord  EUon  had  decided,  that  a  Reference  for 
Impertinence  is  an  Answer  to  a  Motion  to  dissolve  an 
Injunction ;  and  it  is  impossible  to  refer  for  insufficiency, 
until  the  Reference  for  bnpertinence  has  been  disposed 
of.  The  Answer  may  be  both  impertinent  and  insuf- 
ficient ;  and  Exceptions  for  insu^ciency  cannot  be  taken, 
until  the  question  as  to  Impertinence  is  decided;  for  b^ 
the  Exceptions  the  c^portunity  of  referring  for  Imperti- 
nence is  waived, 

Mr.  William  Agar,  for  die  Defendant, 
Citei Milner  y,  GoUSi^ {18);  and  observed,  that  the 
only  reason  for  continuing  the  Injunction  is,  that  the 
Answer  is  insufficient;  and  ^e  reason,  that  a  Reference 

for 

(14)  a  AnHr.  591,  UT)  PeUtwv. ,aate, 

.  (15)  Finokr'^  £x0h.  Praet     Vol.  VL  456. 
(16)  In  the  Court  of  Ex-         08)  2  Dick.  672. 
•bcqaer,  1799. 
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fbr  Impertinence  cannot  he  made  after  Exceptions  taken, 
is,  that  the  Plaintiff  has  acted  upon  the  Answer. 


19 


77ie  Lord  Chancellor.  •  * 

Though  I  had  very  little  doubt  upon  this  ptimtf  I 
vould  not  hastily  decide  it ;  as  it  is  proper,  not  only 
that  the  practice  of  any  Court  should  be  clear  and  pre* 
cise,  but  that  as  great  a  similarit}^  of  practice  should  pre- 
vail in  the  different  Superior  Courts  of  WestminsterrHall, 
as  can  be.  I  have  observed  great  inconvenience,  arising 
from  the  difference  of  practice  in  the  Courts  of  King's 
Bench,  Common  Pleas,  and  the  Law-side  of  the  Ex- 
chequer. There  is  also  infinite  advantage  in  connecting 
practice,  as  much  as  possible,  with  the  substance  of 
justice.  At  the  same  time,  though  I  should  not  be  able 
so  to  connect  them,  and  even  though  it  should  seem  to 
me,  that  justice  would  be  advanced  by  a  different  de- 
cision, I  should  adhere  to  the  practice;  which,  though 
it  may  not  appear  at  first,  is  generally  founded  in  con- 
venience and  justice. 

The  reason,  alledged  by  Mr.  Martin  in  the  case  of 

Hurst  V.  Thomas {19),  in  support  of  the  practice,  for 

which  he  now  contends,  appears  to  be  founded  in  good 

sense.     That  reason  is,  that,  as  Exceptions  taken  waive 

the  objection  for  Impertinence,  the  latter  must  be  first 

disposed  of;  and,  as  Exceptions  may  be  shewn  for  cause 

against  dissolving  the  Injunction,  all  proceedings,  neces* 

sarily  preceding  them,  must  also  be  sufficient  cause.    I 

have  seen  Baron  Thompson ;  who  says,  upon  every  rule 

q(  practice  in  the  Court  of  Exchequer,  and  every  prin* 

ei|^,  that  ought  to  guide,  that  rule  ought  to  be  ad- 

^  hered  to.     I  have  also  stated  the  point  to  Lord  Eldon 

9nA  Sir  James  Mansfield  \   who  clearly  concur  in   that 

opinion.    The  reason  of  the  thing  also  clearly  requires 

the 
(19)  2  An$tr.  691. 

B3 


1806. 


Fisher 

V. 

Baylry. 

Feb.  28/A. 


[•20] 
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Fisher 

V. 

Batlby. 


the  Defendant  to  wait  for  the  Master's  deddon  upon, 
the  point  of  Impertinence.  The  Court,  ccmsidering  the 
merits  of  the  Answer  is  not  to  wade  through  all  the 
Impertinence,  that  may  be  contained  in  it ;  and  should 
not  sit  fai  judgment  upon  the  question,  whether  the 
Equity  of  the  Bill  stands  nnimpeached,  or  the  Defend- 
ant has  delivered  himself  from  it,  until  it  is  dear,  that 
he  has  put  in  such  an  Answer  as  deserves  the  name  of 
a  Pleading. 

For  these  reasons  my  judgment  is,  that  the  Injunctioiv 
ought  not  be  dissolved  pending  the  Reference  to  the 
Master  for  Impertinence  ( 20)» 


(20)  In  Goadinge  v.  Woodr 
hams,  post.  Vol.  XIV,  534, 
Lord  Eldon  followed  this 
case ;  imposing  the  condition 


of  procnring  the  Report  in  a 
week.  See  the  note*  ante, 
VoL  VI.  450.  Raphael  v. 
Birdwood,  I  Svansi.  228. 


Rolls. 
1806. 
Nov.  2&tk 
muiTBih. 
Maintenance 
not  allowed 
upon  legacies 
by  a  grand-fa- 
ther to  his 
grand-chil- 
dren, at  twen- 
ty-one, with 
interest ; 
though  the  fa- 
ther was  not 
of  ability  to 
maintain  them: 
thtf  legacies 
with  the  inte- 
rest being 
giren  over  in 
the  event  of 
death  under 
twenty-one. 


ERRINGTON  v.  CHAPMAN. 

rpHOMAS  ERRINGTON  by  hisWiU,  after  giving 
^  certain  portions  of  his  personal  estate  to  the  De^ 
fendants,  whom  he  appointed  trustees  and  joint  exe- 
cutors in  trust  for  the  benefit  of  his  daughter  Mary, 
MUckeUy  widow,  and  her  four  children,  and  of  his 
son  Robert  Errington,  and  his  children;  and  giving 
such  trustees  the  power  of  applying  the  interest  and. 
dividends  of  the  principal  sums  thereby  bequeathed,  for 
the  maintenance  and  education  of*  the  respective  chil- 
dren of  his  said  daughter  and  son,  after  their  xespec*- 
tive  deceases,  tuotil  such  children  should  be  of  age,  and 
also  of  applying  such  part  of  the  principal  as  they  should! 
see  proper  for  placing  such  children  out  in  the  world; 
tad  giving  some  specific  legacies,  gave  and  bequeathed' 
all  the  residue  of  his  personal  estate,   whatsoever  and 

where- 
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^eresoever^  &c.  to  the  Def^ndantSi  upon  trust,  that 
Chey  should  pay  to  his  grand-daughter  Ann  Erringtan, 
when  and  as  soon  as  she  shall  attain  her  age  of  21 
years,  the  sum  of  1000/.,  with  interest  for  the  same, 
*  from  the  expiration  of  twelve  calendar  months  next  after 
his  decease;  but  in  case  his  said  grand-daughter  shall 
die  without  leaving  issue^  before  she  shall  have. attained 
her  age  of  31  years,  then,  that  they  shall  pay  the  said 
sum  of  1000/.,  with  interest  and  produce  thereof,  unto 
his  grand-son  Thomas  Errington,  when  .  and  « as .  soon 
asr  he  shall  have  attained  his  age  of  21  years ;  and  that 
they  shall  pay,  assign,  -Sec.  all  the  remainder  of  the  re- 
sidue unto  his  said  grand-son  ThonMS  Erringtan,  when 
and  as  soon  as  he  shall  attain  his  age  of  21  years ;  but 
in  case  he  shall  happen  to  die  without  leaving  issue, 
before  he  shall  have  attained  that  age,  then  that  they 
shall  pay,  assign,  &c.  such  residue  and  overplus  of 
the  said  residue  of  his  personal  estate  unto  his  said 
'grand-daughter  Ann  Errington,  when  and  as  soon  as 
she  shall  attain  that  age  of  SI  years:  but *in  case  both 
them,  his  said  grand-children  Thomas  and  Ann  Erring^ 
ion,  '  shall  die  without  leaving  issue,  before  either  of 
them  shall  have  attained  their  age  of  21  jrears,  then  that 
the  trustees  shall  pay,  assign,  &c.  the  said  sum  of 
1000/.,  with  the  interest  thereof,  so  given  and  be* 
queathed  unto  his  said  grand-daughter  as  aforesaid,  and 
also  the  sidd  remainder  of  the  said  residue  or  over- 
plus of  his  personal  estate,  and  the  respective  dividends, 
interest,  and  proceeds,  thereof,  in  manner  following: 
viz.  shall  pay,  assign,  &c.  one  moiety  unto  and  amongst 
all  and  every  the  children  of  the  testator's  son  Ro^ 
beri  Errington,  who  shall  be  then  living,  and  the  issue 
of  such  as  shall  be  then  dead,  leaving  issue,  equally^  if 
more  than  one;  and  the  other  .to  the  children  of  his 
daughter  Mar  if  Mitcftell,  in  the  same  manner ;  and  he 
directed,    that  bis  trustees,   ^od  the  survivor  of  them, 

their 


21 


laoe. 


Errington 
Chapman, 
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1806;         their  executors,  &c.  should  have  the  like  power  of  apr 

p    ^^*^^  plying  the  dividends,    interest,  and  proceeds,  and  also 

9.  any  part  of  the  principal,  as'  is  bereinhefbre  given  to 

Chapman,     them'  in  redpect  of  the  first  before  mentioned  legacies 

or  sums  of  money,  respectively  bequeathed  to  liis  said 

Bon^' Robert  Erringtan,  and  daughter,  Mary  MitcheVB 

children. 

The  bill  was  filed  on  behalf  of  the  infants,  Tliomas 
and  Ann  Erringtgn^  against  the  executors  for  an  ac- 
count, &e. ;  and  praying,  that  the  Plaintifis  may  be 
declared  entitled  to  have  a  proper  sum  allowed  for  their 
respective  maintenance  and  education  to  their  father, 
during  their  minorities,  out  of  the  interest  and  divir 
dends  of  the  legacy  and  residue,  to  which  they  are 
entitled. 

The  executors  by  their  answer  stated  their  belief, 
that  the  father  of  the  Plaintiffs  is  not  of  sufficient  ability 
to  maintain  tftem  suitably  to  their  future  fortunes^ 

Mr.  Romiliy  and  Mr.  TVotoer,  for  the  Plaintiffs. 
A  legacy  to  a  grand-child,  as  a  legacy  to  a  child,  is 
considered  as  a  portion ;  and  though  the  Will  has  no 
direction  for  maintenance,  interest  ought  to  be  paid. 
In  Cricketi  v.  Dolby  ('21 ),  that  is  stated  to  be  the  opinion 
of  "LordAlvanley;  though  there  is  no  decision  upon  it. 
This  testator  has  said*  this  legacy  of  1000/.  shall  be 
paid  at  the  age  of  21,  with  interest  from  the  end  of 
12.  calendar  months  after  his  death  ;  which  certainly  ad- 
mits two  constructions:  but. that,' which  supposes  miun- 
tenance  intended,  is  the  more  probable;  maintenance  be- 
ing expressly  directed  for  the  other  grand-children  out  of 
the  property  bequeathed  to  them.    The  bequest  over  to 

the 

(21)  Ante,  Vol.  Ill,  10 ;    see  page  12,  and  the  note. 


Digitized  byCjOOQlC 


CASES  IN  CHANCERY. 


ts 


th6  grand-^iy  upon  the  death  of  the  graiid-d«ughier^ 
without  leating  i^sue,  certafaily  supposes  accumulatiom 
But  the;  eolistructiou  should  he,  that  the  uiterest  ac« 
ernes  to  the  grandnsou  .only  from  the  time,  at  which  he 
is  to  be  entitled  to  the  legacy;  viz.  interest  from  the 
death  of  the  grandHlaug^ter»  until  the  grand-scHi  shall 
attain  the  age  of  21.  The  question,  as  to  the  residue 
^yen  to  the  grand-son,  is  -nearly  the  same.  In  such  a 
case,  a  grand-father  providing  subsbtence  for  his  gtand« 
children,  the  Court  will  make  that  constructbn,  &at  will 
provide  maintenance ;  and  not  leave  them  wholly  desti^ 
tute ;  as  otherwise  they  will  be,  until  their  legacies  are 
payable:  their  iather  being  unable *to  support  them^ 
Though  accumulation  is  directed,  the  Court  has  thought 
itself  at  liberty  to  give  maintenance;  though  certainly 
the  consent  of  the  person  to  whom  the  legacy  was  given 
over,  was  required:  Greenwell  v.  GreenweU{9&)\  and 
die  cases  there  stated. 


£erinotoni 

V* 
CaA|>MAN< 


Mr.  Martin^  for  the  trustees,  distinguished  those  cases 
upon  that  circumstance;  that  all  the  persons  interested 
were  before  the  Court 


The  Master  of  tJte  Rolls. 
The  question  in  this  cause  is  not,  whether  a  legacy 
to  a  grand-child,  payable  upon  a  contingency,  or  at  a 
future  period,  shall  carry  interest ;  upon  which  there  has 
been  some  difference  of  opinion  in  this  Court:  Lord 
Ahaniey  in  the  case  cited  intimating  the  strong  tendency 
of  his  opinion  in  favour  of  giving  interest  to  a  grand- 
child: Lord  HardwicJce  certainly  having  held,  that  a 
grand-child  does  not  stand  in  that  situation;  and  the 
present  Lord  Chancellor  ( 23 )  in  Perry  v.  Whitehead  ( 24 ) 

intimating 


1805. 
JVbv.2l»Jk. 
Whether  a 
legacy  to  a 
grand-child, 
payable  upon 
a  contingency, 
or  at  a  future 
day,  shall 
carry  interest, 
as  in  the  case 
of  a  child, 
QiMnne. 


(K)  Ante,  Vol.  V,  194. 
See  Xonuix  v.  Lomax^  Ex  parte 
KMk,  Xi,  48,  604,  and  the 
note,  III,  1%, 


(23)  LordE^tion. 

(24)  Ante,  Vol.  VI,  644. 
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Intimating  his  opinion,,  tbat  a  grand-chiici  does  not  fall 
within  the  rule  for  giving  interest  upon  a  legacy  to  a 
child;  though  it  is  not  expressly  giveUi  and  tiie  legacy 
IB  payable  at  a  future  period.  In  this  case  interest  is 
given:  but  the  question  is,  whether  the  interest  i^  not 
payable  at  the  same  time  as  the  legacy;  and  to  go  over 
on  the«ame  evient.  ^  To  aid  the  construction;  it  is  argued,- 
tiiat  an  intention  for  maintenance  appears.  But  I  thmk, 
an  intention  for  maintenance  during  the  life'^of  the  parent 
does,  not . appear  in  any  part  of  the  Will;  for. where 
RMODtenance  and  education  are  directed,  the  expfession 
is,  "after  their  respective  deceases.*'.  The  question  in 
this  cause  however  turns  upon  the  legacy  of  1000/. 
That  is  a  legacy,  so  given  as  to  be  payable  only  on  the 
event  of  the  legatee's  attaining  the  age  of  SI.  There  is 
no  separate  gift  of  the  legacy.  The  time  is  annexed  to 
the  gift  (25).  According  to  the  natural  contraction^ 
the  interest  is  payable  at  the  same  time.  Upon  the  death 
of  the  grand-daughter  under  the  age  of  21,  that  is  given 
over ;  and  there  the  word  "  produce "  is  added.  It  is 
contended,  that  those  words  "  with  interest  imd  produce 
*'  thereof,*'  in;  the  bequest  over  to  the  grand-son  of  that 
legacy,  mean  interest  to  go  to  him  after  the  death  of  the 
grand-daughter;  and  some  ambiguity  might  arise  upon 
that ;  if  the  bequest  over  aftier  the  death  of  both  did  not 
clearly  indicate,  that  the  interest  is  to  accompany  the 
legacy  always,  and  to  go  over  with  it :  the  direction  being 
to  pay  "  the  said  sum  of  1000/.  with  the  interest  thereof 
*'  so  given  and  bequeathed  unto  his  said  grand-daughter 
"  as  aforesaid."  The  legacy  is  to  go  over  with  the  in- 
terest; and  that  bequest  over  to  the  other  grandrchil- 
dren  is  not  ppen  to  the  observatipn,  that  the  interest  after 
her  death  may  be  intended ;  for  they  are  to  take  imme- 
diately upon  her  death  the  interest  and  the  capital ; 
which  can  mean  nothing  but  the  interest  to  grow -due 
befpre  her  death.  .  ; 

Asj. 

(25)  AdIc,  BaUford  v.  JITeMeff,   Vol.  Ill;  363;    see    the 
note,  364, 
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As,  therefore;  thede' two  grand-children  haVe  not  the 
legacy  given  to  them  absolutely  and  in  BlI'eTentSB,  but, 
it  is  given  over  to  the  other  grand-cfaildren,  it  does  not 
fall  within  the  principle  of  Greemoett  v.  GreenweU  (  S6  ) ; 
in  whieh  case  there  was  no  consent ;  all  being  infants : 
but  the  fund  was  to  go  among  them  all.  This  is  a  hard 
case ;  as  it  is  stated,  that  the  father  is  not  of  alnlity  to 
maintain  his  children.  But  there  is  no  fiind,  out  of 
which  the  interest  can  be  given: 


1806. 


The  Bill  was  dismissed. 

(26)  Ante,  VoL  V,  194;  see  the  note,  \W. 


Ebrinoton 
Chapman. 


FLUDYER  r.  COCKER. 

YN  1792  the  Defendant  entered  into  contracts  for  the 
purchase  of  estates  of  the  Duke  of  Newcastle,  in 
three  lots.  Two  of  the  lots  were  purchased  by  private 
contract  on  the  7th  of  May^  and  the  18th  of  July:  the 
Duke  of  NewctMtle  covenanting  to  convey  respectively, 
on  or  before  the  25th  of  June  and  the  18th  of  February 
following;  and  the  Defendant  covenanting  to  pay  the 
pnrchase-money  at  the  time  of  executing  the  convey- 
ances. The  Defendant  was  let  into  possession  of  the 
premises  comprised  in  those  lots  at  Midsummer  and 
C&rUtmas  179Z  respectively.  In  July  th^  Defendant 
purchased  the  third  lot,  by  auction:  the  conditions  of 
sale  providing,  that  the  purchaser  should  pay  down  a 
deposit;  and  sign  an  agreement  for  payment  of  the 
remainder  of  his  purchase-money  on  or  before  the 
18th  of  February,  1793,  on  having  good  titles ;  abstracts 
of  which  would  bQ  ready  to  be  delivered  to  each  pur- 
chaser on  the  6th  of  November  then  next ;  and  that  the 
purchaser  should  have  a  proper  conveyance  on  pay- 
ment of  the  remainder  of  the  purchase-money,  accord- 
ing to  the  before-mentioned  condition;  and  be  entitled 

to 


Rolls. 
1805. 
Nov.  29IA. 
A  purchaser, 
taking  posses- 
sion without  a 
conveyance, 
was  compelled 
to  pay  intCH 
rest;  thongh 
the  money  was 
to  be  paid  at  a 
particular  day 
on  tiie  execu^ 
tion  of  the 
conveyance. 
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to  tlie  rents  and  profits  from  Chruinuu  1792.  The  De- 
fendant received  the  rents  of  the  premises,  comprised  in 
that  lot,  at  Midsummer  1793* 

In  1798  the  pmrchaseri  in  answer  to  an  application  for 
the  residue  of  the  purphase-inoneyi  with  interest,  offered 
when  the  conveyances  should  be  executed,  to  pay  the 
residue  of  the  purchase*money ;  or  to  relinquish  the  pur- 
chases, and  account  for  the  rents  and  profits,  upon 
having  his  deposit  restored ;  but  refusing  interest ;  upon 
which  the  Bill  was  filed*;  praying,  that  the  Defendant 
may  be  decreed  to  pay  to  the  Plaintiff,  as  surviving  trustee 
for  the  sale,  the  residue  of  Ins  purchase-money,  with 
interest  from  the  respective  times,  when  it  ought  to  have 
been  paid,  &c. :  the  Plaintiff  offering,  on  being  paid  the 
remainder  of  the  purchase-money,  with  interest,  to  de- 
liver the  conveyances. 

The  Defendant  by  his  answer'  stated,^  that  the  ab- 
stract was  sent  in  1793  or  1794;  and  immediately  re- 
turned with  approbation  of  the  title;  and  that  he  was 
informed  in  1796,  that  the  conveyances  were  ready. 
He  submitted  to  pay  the  remainder  of  his  purchase- 
money;  but  disputed  the  claiip  of  interest.  He  ad- 
mitted, that  he  had  not  deposited  or  set  apart  the 
money.    ' 

Mr.  Rcmitty,  Mr.  HoUist,  and  Mr.  Winthrope,  for  the 
Plaintiff,  upon  the  ground,  that  possession  was  taken  by 
the  Defendant,  pressed  for  the  interest. 

Mr.  Piggoti,  Mr.  Fonblanque,  and  Mr.  Wynne,  for 
the  Defendant. 
Admitting  the  general  rule,  A&t  a*  purchaser  taking 
possession,  must  pay  interest,  there  may  be  cases  of  ex- 
ception ;  and  in  Powell  v.  Martyr  (27)  it  is  laid  down, 

that 
(27)  Ante,  Vol.  VIII,  146. 
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Aat  there  may  bea  cosej  in  whidi  a  purcbttier,  though 
he  haa  the  rents  and  profita,  shall  tiot  pay  mterest.  Ill 
this  instance,  the  Plaintiff  not  having  completed  the  title^ 
and  delivered  the  deeds,  it  will  be  going  &rther  than 
any  case  to  ingraft  interest  upon  ike  money;  which  i$ 
specific  sunui,  to.be  paid  on  an.event,  depending  upoo 
acts,  to  be  done: by  the  vendor,  forming  a  condition 
precedent  to  the  pctyment  of  the  pnrchase^money.  The 
principle  stated  in  the  late  case,  Dipkenson  v.  Heron (28), 
that  the  agreement  to  pay  interest  is  affected  by  unrea* 
sonable  delay,  applies.  The  delay -is  to  be  attributed 
entirely  to  the  Plaintiff.  • 

The  Reply  was  stopped  by  the  Court. 


The  Master  of  the  Rolls. 
There  is  no  doubt  upon  this.    The.  purchaser  does  not 
allege^    that    any  circumstance  has  occurred,   entitling 
him  to  relinquish  the  contract     The  only  question  is, 
how  the  contract  was  to  be  carried  into  execution.    What 
are  the  legal  rights  is  totally  immaterial.    At  Law  the 
purchaser  could  not  have  the  right  to  the  estate,  nor 
the  vendor  to  the  money,  until  the  conveyance  was  exe- 
cuted.    But  that  has  nothing  to  do  with  the  mode,  in 
which  this  Court  executes  the  agreement.     The  pur- 
chaser might  have  said,  he  would  not  have  any  thing  to 
do  with  the  estate,  until  he  got  a  conveyance.'    But  that 
is  not  the  course  he  took.     He  enters  into  possession :      Possession 
an  act,  that  generally  amounts  to  a  waiver  even  of  objec-  taken  general- 
tions  to  title  (29).    He  proceeds  upon  the  supposition,  ly»mounteto 
that  the  contract  will  be  executed ;  and  therefore  agrees,  *^**T^'  f  ^^'^ 
that  from  that  day  he  will  treat  it,  as  if  it  was  executed.      ^? 
The  act  of  taking  possession  is  an  implied  agreement 
to  pay  interest ;   for  so  absurd  an  agreement,  as  that 
the  purchaser  is  to  receive  the  rents  and  profits,  to 

which 
post;  Vol,  XV>  694.  Mar- 
gravine of  Angpach  v.  Noef, 
1  Madd.  310.  Sumell  v» 
Brown,  1  Jac.  ^  Walk.  168. 


(28)  Sngden's  Law  of  Ven- 
dors and  Purchasers  of  Es- 
tales.  321,  2(]  ed.  422,  5tli  ed. 

(2D)    Fleetwood  v.  Green, 
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Which  he  has  no  legal  tide,  and  the  vendor  is  not*  to 
have  interest,  as  he  has  no  legal  title  to  the  money,  c^m 
never  be  implied.  The  purchaser  does  not  state  any 
circumstances,  any  inconvenience,'  that  he  has  sustained 
by  not  havi)fig  the  conveyance,  any  applications  by  him 
for  a  conveyance  at  an  earlier  period.  He  rests  upon 
the  agreement,  implied  from  the  fact,  of  possession 
taken.  -  It  would  sound  very  strange,  if  the  purchaser 
bad  paid  the  money,  as  being  bound  to  pay' it,  and 
the  vendor  having  had  the  use  of  it  for  four  or  five 
years,  should  then  refuse  to  account  for  the  rents  and 
profits ;  which  is  this  case.  The  only  question  is,  what 
is  the  equitable  arrangement  between  the  parties. 
There  is  not  a  ground  fi>r  refusing  the  payment  of  in- 
terest (30). 

The  Decree  was  made  With  costs. 
(30)  Interest  at  5  per  cent.  Bumell  v.  Brown,  1  Jac.  ^ 
Walk.  168, 


1B0«-  SHORTBRIDGE'S  CAse. 

Fe6.28M. 

Order  under     TTPON  a. motion  for  an  order  to  pay  the  dividends  of 
circomstances  a  trust  fund»   standing  in  the  name  of  the  Ac^ 

to  pay  din-     eountant-General  to  the  trustees,  the  order  prayed  wsts, 
dends  to       -   ^^^  ^j^^  dividends  may  be  paid  to  the  trustees  or  one 
tees,  or  one  of     ^  - 
them.  ^^^"^ 

Mr.  Thompson,  in  support  of  the  Motion,  urged  the 
expence  and  inconvenience  of  taking  the  usual  order  in 
this  instance :  the  fund  being  a  very  small,  balance ;  arid 
the  trustees,  five  in  number,  all  living  in  di^erent  parts 
of  the  country;  and  one  iji  Scotland;  and  produced  an 
order  in  Staples  v.  Staples  (31)  to  pay  to  two  trustees  or 
one  of  them. 

•       •  -    '  » 

The  Lord  Chancellor,  under  these  circumstances, 

\  made  the  Order  as  it  was  prayed    according    to    the 

mp^on. 

(31)  22d  Januartf,  1802. 
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ROSE  r.  CUNYNGHAME.  ,   •l®^^.. 

June  Ut,  21th. 

Aug.  ?/*• 
ffOBERT  UDNY  by  his  Will,  dated  the  Ist  of  June,     Devise  and 
/   1801,  and  duly  executed  according  to  die  Statute  of  bequest  of  all 
Fnmds(38),  devised  to  trustees,  their  heirg,  executors,  the  testator's 
&c.  a  plantation,  called  Coibvery,  and  all  his  other  lands,  ^^  "**  P®f" 
tenements,  and  real  estates  whatsoever  in  the  idand  of  ^"     AitA  *" 
Grjenflda  in  the  West  Indies^  and  all  his  slaves,  utensils,    ,,       i  annni- 
&c.  and  all  other  his  personal  estate  whatsoever,  &c.  in  y^g^  legacies, 
the  $aid  island;  upon  trust  by  and  out  of  the  produce-  or  bequests, 
and  annual  profits  of  his  said  real  and  personal  estate  in  as  be  should 
the  said  inland  of  Grenada  to  pay  off  and  discharge  all  gi^^.  or  be- 
debts    and    incumbrances,   to  which    the   said    estates  ^f^^h  to  be 

should  be  liable  at  his  decease:  and  also  to  pay  off  and  'f^    ^\     * 

charged  apoo, 
di^har^e  all  such,  annuities,-  legacies,  or  bequests,  as  he  j^.^  ^^^j  ^^p^. 

ahpuld.  give  or  bequeath  .to  be  paid'out  of  and  from,  or  g^Qgi  estate  in 

charge  and  make  chargeablei  upon,  his  real  or  personal  Orenadm  by 

estate  in  the  said  laland  of  Grenada  by  his  Will  or  by  his  WiU  or 

.any  codicil  'or. codicils  .thereto   or  by  any  writing  or  '"y  codicil, 

writings  at  any  time  or  times  hereafter,  sighed  by  hiip,  '''^"•™'  ^'^^ 

or  in  his. own  hand-writing,  whether  witnessed  or  not;  "^^^^  •o'"^* 

and  after  payment  and  satisfaction  of  the  said  debts  and,        nni^tMted 

ottier   incumbrances,   annuities,  legacies,  and  bequests,  codicil  is  void : 

as  aforesaid,  to  lay  out  all  the. residue  of  the  annual  pro-  this  being,  iiat 

duce  of  his.  said  estate,  with  all  the  future  rents,  and  a  charge  by 

also  the  produce  pf  his  personal  estate  in  the  island  of  the  WiU  of  le- 

Grenada,  upon  trust  to  accumukte  till  1810;  and  then  «*cies,  but  a 

jthe  estate  to  go  to  bis  nephews;  and  the  accumulation  ^^^^  ^^    ^ 

a  Will,  exe- 

t  ^^  ooted  accord- 

(32)  SUt,  29  Ch.  II,  €.  3.  ing  to  the  Sta- 

.   ,  ^  ^  tuto,    of  a 

power  to  charge  by  an  npatt^ated  paper. 

As  to  the^  objectioa,  that  the  real  estate  was  not  charged  as  a  sab- 

fidiary  fund  to  the  general  personal  estate,  Qu^are. 
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1806.         was  to  compose  a  part  of  the  residue  of  his  personal 
J^  estate :  and  to  be  disposed  of  accordingly. 

C^NYNtt-  By  a  subsequent  clause  of  the  Will  the  testator  de- 

claredi  that  he  did  thereby  charge  and  make  chargeable 
his  said  estates. and  plantations  in  the  island  of  Grenada 
aforesaid  with  the  payment  of  one  annuity  or  clear  an- 
nual sum  of  SOO/.  to  be  paid  and  payable  to  his  wife 
Martha  Vdnp  and  her  assigns,  by  equal  hal&yearly  pay- 
itaebts,  for  and  during  the  term  of  her  natural  Hfe^  in 
satisfaction  of  the  covenant  in  his  marriage  settlement. 
He  afterwards  farther  gave  and  bequeathed' and  charged 
and  made  chargeable  his  said  estates  and  plantations  n 
Grenada  with  the  payment  of  another  annuity  of  lOOOf. 
to  be  paid  to  his  daughter  Jlfory  Cu^ynghame  and  her 
assigns  for  life,  upon  ceiftain  conditions. 

The  testator  afterwards  gave  to  the  same  trustees, 
their  heurs,«  executors,  &c.  his  estates  at  Dkidington,  and 
idl  other  his  freehold,  copyhold,  and  leasehold  estates 
in  Great  BrUain,  which  he  was  th^n  of  might  be  M  his 
decease  seised  or  possessed  of,  (except  soifae  freehold 
and*  leasehold  premises  in  Paiemo9ier  RoWf  London,  Which 
he  afterwards  gave  to  his  daughter ),  and  all  his  ready 
money,  securities,  stocks,  &c*  and  all  his  real  and  per- 
sonal estate  whatsoever  and  wheresoever,  which  he  should 
be  possessed  of  or  entitled  to  at  his  death  and  have  a 
right  to  dispose  of,  (except  such  part  of  the  same,  of 
which  by  that  his  Will,  or  by  any  codicil  or  codicils 
diereto,  or  by  any  writing  to  be  signed  by  him  at 
wrote  in  his  own  hand,  whefher  witnessed  or  not,  he 
has  disposed  or  shall  dispose),  upon  trust,  with  all  Con- 
venient speed  after  his  decease,  to  call  in  and  sell  all  his 
property,  both  freehbld,  copyhold,  and  lefusehold,  and 
all  other  his  said  real  and  personal  estate  and  effects 
(except  as  before  excepted),  and  also  except  his  stock, 
which  he '  particularly  desired  his   trustees  should  not 

dispose 
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dispose  of  at  a  less  price  than  he  had  purchased  at,  un-         i8M. 

less  an  absolute  necessity  requires,  that  any  part  thereof         ^T^ 

should  be  sold  to  enable  them  to  make  payment  of  any  n.   * 

of  his  debts  or  legacies,  in  whiich  case  he  gave  them  full      Cuntnq* 

power  to  sell  and  dispose  of  any  such  part  of  his  said 

public  funds  as  may  be  .by  IJiem  deemed  necessary  ibr 

those  purposes ) ;  and  he  declared  that  his  said  trustees 

and  e^tecutors  should  stand  possessed  of  and  interested 

in  the  monies,  which  shall  so  come  to  their  hands  by  the 

several  ways  and  means  hereinbefore    last  mentioned  c 

upon  the  following  trust : 

'*  Upon  trust  to  pay  and  discharge  my  funeral  expences 
''  and  the  charges  of  proving  this  my  Will,  and  all  debts 
*'  which  shall  be  due  and  owing  by  me  at  the  time  of  my 
**  decease,  save  and  except  such  debts,  charges,  and 
'' incumbrances  hereinbefore  provided  for  as  affecting 
^  my  Orenada  estates,  or  with  which  the  same  are  by 
'Vthis  my  Will  or  hereafter  shall  be  particularly  .liable 
^  and  charged ;  all  which  are  to  be  paid  by  and  out  of 
**  my  said  estates  and  property  in  the  said  island  as  here- 
of inbefore  directed  )  and  also  all  such  legacies  or  pecu* 
'^  niary  bequests  as  I  have  by  this  my  Will  given  or  which 
^*  I  shall  give  by  any  codicil  or  codicils  hereto  or  by  any 
**  writing  or  writings  to  be  signed  by  me  or  in  my  own 
"  hand-writing  whether  witnessed  or  not  provided  I  shall 
^'  not  charge  the  same  by  such  codicil  or  writing  on  my 
<'  Grenada  estate.*' 

The  testator  then  gave  several  legacies,  and  among 
them  to  the  trustees  in  his  daughter's  marriage^settlemenit 
SOOOL  upon  trust  to  be  l^id  out  in  the  fiinds  for  heSr 
sepaxate  use  for  life,  and  after  her  death  for  her  chil- 
dren ;  and  he  directed  his  trustees  and  executors  to  pay 
his  daughter  for  her  separate  use  interest  for  that  sum 

at 
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at«5  per  ceni.,  unless  they  shall  by  the  aforesaid  sale  and 
qther  dispositions  of  his  said  real  and  personal  estate 
find  it  perfectly  convenient  to  invest  the  principal. 
.Then  after,  a  &rdier  provision  of  10,000/.  stock  after 
the  death  of  his  wife,  for  his  daughter  and  her  chil- 
dren, he  declared,  that  if  his  daughter  or  her  husband 
should  insist  upon  their  claims  under  her  settlement^ 
before  a  competent  part  of  his  aforesaid  freehold,  copy- 
hold, and  leasehold  estates,  and  of  other  his  estates 
both  real  and  personal  to  answer  and  satisfy  all  his  debts, 
and  the  legacies  or  bequests  he  had  or  should  thereby 
or  otherwise,  as  aforesaid,  give  and  bequeath,  as  well  as 
Ae  said  sum  of  15,000/.  can  be  disposed  of  and  re- 
ceived, the  said  sum  of  5000/.  should  stand  revoked, 
and  sink,  into  the  general  residue  of  his  estate.  He^ 
then  gave  the  premises  in  Paternoster-Row  to  his  daugh- 
ter.; and  to  her  and  his  wife  500/.  each  for  moum-^ 
i^,  to  be  paid:  within  six  months  after  nis.  decease. 
As  to  all  the  rest,  residue,  and  remainder  of  his  said 
^states  both  real  and  personal,  and  the  produce  or  pro- 
ceeds, thereof,  he  directed,  his  trustees  and  executors, 
(after  payment  of  the  legacies  hereinafter  bequeathed  to, 
diem)  to  invent  the  same  in  the  funds  to  accumulate  for. 
^e  first  son  of  his  daughter  that  should  attain  the  age, 
of  21. 


By  a  codicil,  dated  the  dth  otJune^  1801,  the  testator' 
gave  several  pecuniary  and  specific  legacies;  and  among 
them  to  his  wife  her  trinkets,  linen,  and  oUier  articles, 
and  500/.  for  ftumishing  a  house.  He  made  other  codi- 
CiK  principaUy  giving  small  legacies;  all  the  codidb 
bdng  written  by  hnnselfi  apd  signed,  but  not  attested. 
The  question  arose  upon  the  following  disposition,  by 
^e  of  those  codicils. 

By 
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By  this  fiirlher'  codicil  to  iny  WiH  and  other  codicils         1806. 


<'  dated  Mb  27th  day  oi  August  1701  (S3)  I  leave  my         ]^^ 
''  dear  Wife  that  she.  may  suffer  no  inConveniency  from  «. 

''the  change  of  her  situation  an  additional  KXH.  per      CuntKo* 
"  amnum  from  my  Grenada  estate  on  the  same  terms'  of 
'*  the  former  200/.  to  be  paid  to  her  to  by  my  executors^ 
''being  in  all  300/.*! 

Under  the  Bill  of  the  trustees  a  Decree  was  madc^ 
among  other  thin^s^  directing  an  inquiry^  what  incum- 
brances affect  the  estate  in  Grenada.  An  Exception  Was 
tidteti  to  the  Master's  Report  for  not  stating  the  annuity 
of  I00/.9  given  to  her  by  the  codicil. 

Mr.  Richardt  and  Mr.  Thomsonf  in  support  of  the 
Exception. 
The  questions  upon  this  Exception  are,  first,  whether 
a  charge  upon  real  estate  of  all  debts  and  legacies  by  a 
Will,  duly  executed,  shall  give  effect  to  a  legacy  by  a 
codicil ;  the  personal  estate  not  being  charged  in  the  first 
instance :  if  not,  2dly,  whether  the  personal  estate  is  not 
sufficiently  charged  in  the  first  instance  to  bring  tlus 
within  the  Exception,  that  has  been  adopted.  Though 
Hanm*'^*  Packer {24i)  is  a  case  of  real  and  personal 
estate^  so  charged,  hard  Hardwicie  does  not  state  any 
distinction,  whether  the  personal  estate  is  charged,  or  not. 
hi  Hyde  y.Hyde{Z5)  the  charge  was  considered  goodi 
and  no  distinction  was  taken  between  a  charge  upon  the 
real  estate  alone,  and  in  aid  of  the  personal  estate.  Dicta 
to  the  same  efiect  are  to  be  found  in  all  the  cases,  ex- 
cept Habergham  v.  Vinc^  (  36).  Upon  the  analogy  to  the 
^ase  of  debts,  why  may  not  a  testator  charge  a  fiitiire  le- 
•  , '       . .  gacy. 

(38)  The  original  was  so.  (35)  1  Eq.  Com.  Ah.  400.  ' 

(34)  Amb.  656.  (36)  Ante,  Vol.  11^  204. 

Vol.  XII.  C 
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1806.  g^^7f  ^  well'as  a  fiiture  debt?  It'is  admitted,  that  iutaris 
debts  are  charged;  though  the  principle  is  not  very 
clear:  but  why  is  not  the  anido^  to  be  carried  through- 
CtNYNG-  out ;  the  principle  beii^  the  same  ?  The  ground  is,  that, 
uaMe.  ^^^  personal  estate  being  fluctuating,  it  is  imposaible  ta 
say,  what  it  will  be  at  the  death*  There  is  no  decision 
either  way ;  and  the  Dicta  do  not  look  to  the  distinction, 
made  by  Lord  Rosslyri  in  Habergham  v*  Vincent  Is  it 
upon  the  intention,  or  from  the  circumstances  of  the 
case  ?  There  is  no  instance  of  an  inqdiry,  whether  the 
testator  had  any  personal  estate ;  or,  if  he  had,  whether 
the  amdunt  bore  any  proportion  to  the  real  estate.  The 
personal  estate  in  Grenada  is  no  more  specifically  ^ven 
than  that  in  England.  The  object  of  the  Will  is  to  sepa- 
rate the  different  parts  of  the  property ;  that  in  Grenada 
being  disposed  of  in  one  way;  that,  situated  in  other 
places,  in  another.  No  particular  case  is  to  be  found 
with  circumstances  13ce  these ;  but  there  is  no  distinction 
ih  principle  between  this  and  the  cases,  that  have  been 
decided,  and  are  now  become  the  Law  of  the  Court;  for 
here  is  that  state  of  property,  that  forms  the  foundation 
df  the  rule:  personal  estate,  a  fluctuating  fund,  that  mighk 
be  Sufficient,  or  may  be  cfxhausted ;  which  is  the  first  fund 
for  the  debts  and  legacies;  and,  that  being  exhausted^ 
this  annuitant  is  entitled  to  stand  upon  the  real  estate; 
though  the  codicil  is  unattested. 

Mr.  Itoimtty  and  Mr.  CtMen^  for  the  Report. 

To  bring  this  icase  within  Ihe  decisions  upon  this 
point,  the  annuity  must  be  first  a  charge  upon  the  gene^ 
ra)  personal  estate :  that  is^  Ae  general  personal  estate 
iftost  be  first  applicable ;  and  the  real  estate  only,  in  case 
the  personal  estate  should  be  deficient;  for  there  is  no 
decision,  that  a  legacy  or  annuity  is  a  good  charge  upon 
real  estate,  unless  the  ^neral  personal  estate  was  nAde 

first 
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ficQt  liable  tQ  that  legacy  ^r  wnuHy.    In  thiy  instance         ^Qoa, 


Rosa 

V, 


the  per90nal  estate  in  Grenada  is  just  the  same  as  any 
particular  part  of  the  personal  estate;  as  the  furniture  of 
a  particular  house^  or  the.  stock  of  a  farm.  The  reason  Cunvng- 
of  the  authorities  dedded  does  not  reach  such  a  case:  ham^ 
a  specific  bequest  of  a  particular  part  of  the  personal 
estate  for  the  satisfaction  of  an  annuity.  The  principle 
has  no  application  tq  a  legacyj  charged  upon  real  estate, 
and  some  pne  part  of  the  personal  estate.  The  personal 
estate  in  Gr^uada,  or  in  England^  is  not  the  patural  ji|n4 
finr  the  debts  and  legacies  s  which  is  the  personal  estate, 
not  specifically  bequeathed.  A  bequest  of  ^  sum  of 
money,  charged  upon  real  estatCi  is  in  efTect  only  a  de- 
vise of  a  portion  of  that  estate ;  and  a  person  cannot  by 
deed  reserve,  or  give  to  another,  a  power  to  devise  real 
estate  by  an  Instl'toient,  pot  executed  according  to  the 
Statute  (S7);  Jones  v.  Cloughi38).  The  only  excep- 
tion is  the  case  of  a  charge  in  the  first  instance  upon 
the  personal  estate:  Brudenell  y.  BoughtQn{S9).  In 
Uaberghena  v.  Vincent  ( 40 )  Lord  Rosslyn  firon^  a  correct 
manuscript  note  says,  that  Lord  Hardwioke  proceeded 
entirely  upon  the  circumstance,  that  the  personal  estate* 
was  first  charged  fcnr  payment  of  the  legacies.  The 
ground  of  the  decisionS|  that  legacies  by  a  codicil,  not 
executed  according  to  the  Statute  of  Frauds,  are  a  charge, 
if  charged  upon  an  estate,  that  is  a  subsidiary.iund, 
is  there  stated.  It  is  analogy  to  the  case  of  debts;  as, 
m  the  case  of  a  charge  of  all  debts  upon  real  estate 
the  testator  by  the  very  act  of  contracting  a  debt  makes 
a  charge.  The  Court  has  proceeded  upon  that  ana- 
logy ;  end  it  is  not  now  worth  considering,  whether  it 
is  <rery  sound.  In  Homme  v.  Paoier  (  41 )  the  real  estate 
was  subsidiary  to  the  personal  estate.     In  Sieddan  v. 

Goodrich 

(37)  SUt.  29  Ch.  II,  c.  3.  (40)  Ante,  Vol.  II,  204; 

(38)  2  Ve$.  365.  see  page  296. 

(39)  2  Atk.  268.  (41)  Amb.  656. 

C2 
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1806.  Goodrich  (i& )  this  doctrine  was  very  mueli  consideired  hy 
Lord  EUon ;  whose  opinion  was^  that  under  such  a  dis^* 
position  the  party  must  be  considered  as  taking  an  in« 
CuNYNO-  terest.  in  real  estate;  and  his  Lordship  upon  averyiull' 
itfAttB.  view  of  all  the  authorities  did  not  find*  any,  deciding, 
that  an  instrument,  not  executed  according  to  the  Sta- 
tute, a>uld  be  a  primary  chtege  upon  real  estate.  This 
is  nothing' more  than  an  attempt  to  reserve  a  power  to^ 
charge  real  estate  by  an  unattested  instrument.  This  iS' 
not  a  general  charge  for  the  payment  of  legacies,  as  iir 
the  other  cases:  the  expressicm  is  only  as  to  such  lega* 
eies  as  he  shall  charge  upon  the  estate  in  Grenada.' 

The  Master  o/*-  the  Rolls. 
I  shall  gi^e  no  final  opinion  at  present.  But  this  case* 
is  materially  difierent  from  any,  that  h&ve  been  hitherto 
decided ;  for  tUe  charge  is  of  a  very  peculiar  nature'^  not 
of  aU  legacies  he.  shall  afterwards  give;  but  of  all  such 
legacies  as  he  shall  afterwards  charge  upon  the  estate, 
or  make  payable  out  of  it.  Suppose,  he  had  ^ven  a 
general  legacy  by  his  Will :  that  ^ould  not  be  charged 
upon  this  estate :  nor  a  general  legacy  by  a  codicil.  For 
'that  purpose  the  legatee  must  shew,  that  his  legacy 
was  made  chargeable  upon',  or  payable  out  of,,  the  Gre^ 
nada  estate.  That  seems  in  effect  a  reservation  by  a 
Will,  duly  executed,  of  a  power  to  charge  the  Grenada 
estate  by  a  WiH,  not  duly  attestedr  When  a  man  by  a 
Will,  duly  executed,  charges  all  legacies,  generally,'  ex- 
pressing his  resolution,  that,  whenever  he  gives  them; 
they  shall  be  a  charge,  it  is  determined,  that,  whenever 
given,  t^ey  shall  be  a  charge.  But  according  to  this  it  is 
not  in. the  duly  attested MTill  alosie  that  you  find  the 
charge :  but  the  intention  to  make  it  a  charge  may  be  in 

the 

(42)  Ante,  Vol.  VIII,  48U 
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the  iinattested  Snstniment,  the  codicil.  This  is^  a  new 
.case;  nearer  to  Habergham  v.  Vincent  (43)  than  any 
other;  where  by  a. Will,  duly  attested,  the  testator 
.aeemed  to  reserye  to  himself  a  power  to  dispose  by  a 
deed.  , 
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The  Master  of  Ae  Rolls.  1806. 

I  stated  my  impression  as  to  this  case  befisHre;  and  re-  ^^*  7/A. 
gret,  that  farthetr  consideration  has  not  induced  me  to 
Alter  that  impression;  as  the  consequence  is,  that  the 
widow  is  deprived  of  a  part  of  that  provision,  which  was 
.obviously  intended  for  her.  The  ground,  upon,  which 
it  is  contended,  that  this  additional  annuity,  of  100/. 
might  be  good  as  a  charge' upon  the  Grenada  estate, 
is,  that,  the  estate  being  once  isharged  with  all  legades 
land  annuities,  the  testator  may  afterwards  give  either 
•legacies  or  annuities  by  an  unattested  codicil;  tliat  the 
rule  is  so  settled  in  .many  caises ;  and,  if  this  were  that 
4;ase,  unquestionably  it  is  too  well  established  to  be  now 
ilisturbed ;  though  it  may  be  doubted,  whether  it  is  per- 
fectly consistent  with  the  Statute  of  Frauds  ( 44) ;  for  in 
e0ect  the  j^estator  does  dispose  of  his  land  by  an  un- 
attested codicil,  when  he  is  at  liberty  to  burthen  it  with 
Jegacies,  so  given.  However  in  this  case  the.  testator 
4oes  not  charge  the  Grenada  estate  with  legacies  or  aiT- 
nuities,  generally ;  but  with  such  only  as  he  shall  after- 
wards give,  and  charge  upon  that  estate:  so  that,  as 
l^acy  or  annuity,  it  is  not  at  all  chargeable  upon  the 
•estate :  but  it  is,  as  he  has  thought  fit  by  an  unattested 
codicil  to  declare,  that.it  ahall  be  a  charge  upon  the 
estate.  The  reason,  that  debts  and  legacies  may  be  a 
burthen  upon  the  estate,  is,  that  they  constitute  a  fiuc- 
^ating  charge.    It  is  impossible  previously  to  ascertain,  ^^  aobts  and 

what  *''^'''''* '"P^'^ 

f 43)  Ante,  Vol  U,  204.  (44)  Stat.  29  Qh.  II.  c.  3.      '\i.»  ??  ^^ 

a  Will  duly  ex- 

ecated  covers  futiurjo  debts  and  legacies,  though   by  an  unattesta  in* 

struioeQt,  is  their  ltuctuatin&^  nature* 


The  reason* 
that  a  charge 
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what  debts  a  man  may  owe  at  the  time  of  his  death: 
end  it  is  difficult  to  ascertain,  when  he  is  making  hb 
fbrmal  and  regular  WiH,  what  legacies  he  may  think  fit» 
or  his  fortune  win  enable  him,  to  give.  TheXlourt  has 
therefore  said,  that,  when  he  has  by  a  Will,  duly  exe-^ 
cuted,  charged  debts  and  legacies,  it  is  only  necessary 
to  shew,  that  there  is  a  debt^  or,  that  there  is  a  legacy 
in  order  to  constitute  k  charge;  for  the  moment  that 
dbaracter  is  shewn  to  belong  to  the  demand,  you  shew, 
that  it  is  already  chared  upon  the  estate.  Then,  ah 
tinattested  instrument  is  itself  perfectly  competent  to  pve 
a  legacy;  and,  when  given,  you  predicate  of  it,  that  it  is 
a  legacy;  and  dien  die  charge  immediate!/  attaches  by 
▼irt^e  of  the  executed  WHl.  But  here  the  testator  says, 
he  does  not  now  determine,  that  all  annuities  and  aU 
legacies  he  shall  hereafter  give  shaU  be  charges;  bat 
only,  that,  if  at  some  fhtwie  period  he  shall  think  proper 
to  declare  legacies  and  annuities  to  be  charges  upon  this 
real  estate,  then  the  trustees  shall  pay  them  out  of  th^ 
real  estate.  Therefore,  not  only  the  legaey  is  to  be 
found;  but  also  the  Will  of  the  testator  to  make  it  h 
charge  upon  this  estate:  without  which  it  is  not  li 
charge.  This  is  only  an  attempt  to  reserve  by  a  WiB,  ^ 
duly  executed,  a  power  to  charge  by  a  Will,  not  duly 
executed.  It  is  the  case  of  Habergham  v.  Vineeni  (  45  )• 
It  might  as  well  have  been  contended  in  that  instuice, 
that  there  wais  an  adoption  into  the  WiB  lof  that  future 
instrament :  but  the  opinion  of  the  Lard  ChoMeihr  anA 
the  Judges  was,  that  it  was  not  coodpetent  to  a  man  to 
give  himself  such  a  power;  vis.  a  power  to  disjA>se  of 
land  by  an  unattested  instrument  That  is  die  reserva^ 
tion  this  testator  attempts  to  make ;  for,  uidess  he  thinkb 
fit,  when  he  makes  his  codicil,  to  declare  his  intentidiiv 
that  his  land  shall  be  charged  wiA  the  legacy  or  an* 
nuity,  it  shaO  not  be  charged.    Then  it  is  through  the 

medium 
(45)  Ante,  Vol.  11,  804. 
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mediiub  oC  an  unattested  itistrumetot,  that  it  10  to  be  a  laop. 

charge  upon  bmd.;  and  that  cannot  be  within  that  case. 

The  Master  isi  therefore  right  in  repdrtiqg,  that  this 

annuity  of  100/.  is    not  a  charge    upon  the  Qrenad(i      Cunyng- 

estate  5  and  the  exception  nnist  be  over-ruled.  hame. 


Rolls. 
ANTROBUS  V.  SMITH.  l»05- 

^IBBS  CRAWFURD,  being  entitled  to  ten  shares  of    Receipt  for  a 

leOA  each  in  the  ForM  and  CZycfe  Navigation,  wrote  »ub8cription  to 

upon  the  receipt  for  one  of  the  subscriptions,  and  signed,  *  Navigation, 

the  followuig  indorsement,   dated  the  4th  of  October,  ^^^  ^  '"*' 
IjM,  dorsement, 

signed  hj  the 

•    owner,  declar- 
"  I  do  hereby  assign  to  my  daughter  Atma  Crawfurd  ing^  ti^gt  ii^ 

"'all  my  right  title  and  interest  of  and  in.  the  inclosed  thereby  assign* 
^  call  *and    all    other   calls    of  my  subscription  in  the  ed  to  his 
^' C/ycfe  and  For/A  Navigation."  :     daughter  il. 

all  bis  interest, 

Anna  Crawfmrd  afterwards  married  John  Antrobus;  ^^     •n»ong 

and  died  on  the  Idth  of  June,  1793.    Her  father  died  hisexecmtr^^ 

in  October,  in  the  same  year ;  and  her  husband  in  Aptil  qq  evidence 

1794.     Aana  Crawfurd,   the  widow  and    executrix   of  that  he  ever 

GibbM  Crawfurd  and  mother  of  Mrs.  Antrobus',  died  m  parted  with 

1797 ;  and  a  short  time  after  her  death  the  elder  of  ^^  P*P««'i  f nd 

her  two  sons,  both  of  whom  under  the  execution  of  a  *  ^^cl^'ed  in- 

power  of  appointment,  given  to  her  by  the  Wifl  of  her  |f°'*®?  ®'  ■*' 

husband,  took  the  residue  of  his  personal  estate,  search-  ^..^. 

^  '  marriage  por« 

ing  a  closet  in  tiie  country  house  of  his  fitther  in  Sussex,  y^^^    jgnJ  ^^^ 
found  the  receipt  above  stated,  with  the  indorsement,  an  assignment 
in  a  pocket  book,  which  had  belonged  to   hb  mothe)",  dismissed, 
with  other  papers  relating  to  his  father's  personal  estate, 
md  securities  for  money  due  to  him* 

The 
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'  The  biU  was  filed  by  the  Brother  and  pergonal  repre- 
-sentative  of  John  Antrobus ;  praying,  that  a  proper  as- 
signment of  the  Canal 'Share  may  be  ei^cuted;  and 
that  the  receipts  given  on  that  .aecoiint  may  be  de- 
livered up. 

The  two  sons  .of.  Mr.  Crawfurd  by  their  answer 
statedj  and  it  was  proved  diat  subsequent  to  the  date  of 
the  indorsement  on  the  receipt  their  father  considered 
himself  as  owner  of  that  share;  and  in  1791  and  1793 
sat  constantly  as  one  of  the  Committee,  and  as  a  Di* 
rector;  having  no  other  interest  in  the  navigation  ex- 
cept that  share  or  subscription*  They  also  represented^ 
that  the  portion  of  10,000/.  given  by  Mr^  Crawfurd 
upon  the  marriage  of  his  daughter  was. intended  to  be  in 
lieu  of  all  claims  and  demands  whatsoever  by  her  or  her 
husband,; .  They  suggested,  that  ui  case  the  said  receipts 
with  the  said  indorsement  was  ever  delivered  to  Anna 
Antrobus^  some  agreement*  engagement  or  undei;taking, 
was  entered  into  previously  to  or  at  the  time  of  her  mar- 
riage to  relinquish  her  right  under  it. 

-  The  Plaintiff  by  his  answer  to  ^  cross  bill  stated^ 
that  he  was  informed  by  his  brother,  that  in  conversation 
respecting  the  Canal  Share  Anna  Anirobus  said  to  her 
father,  "  You  know,  father,  you  gave  to  me  1000/.  of 
^  that  stock ;"  upon  which  he  answered,  "  Yes :  but 
^*  you  vrill  recollect,  that  I  have  since  given*  you  10,000/. 
*'  which  has  done  that  away." 

Silverlockf  by  his  depositions,  statedf  that  he  was 

employed  to  prepare  the  settlement  upon  the  marriage 
of  Mr.  and  Mrs.  Antrobus;  when  it  was  agreed,  that 
Mr.  Craf£ff<r</ should  give  10,000/.,  as  a  marriage  portion ; 
which  should  be  accepted  by  her  in  full  of  all  her  other 
pljdms  upon  his  estate  and  property ;  and  the  Deponent 

had 
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had  been  before  infonned  by  Mi^.  Crctufurd,  thajfc  he  ha4 
-given  his  daughter  a  share  ui  the  Forth  and  Clyde  navi- 
gation ;  and  at  the  time  the  settlement  was  preparing  be 
informed  the  deponent^  that  he  considered  lO^OOQ/L  as 
a  large  portion ;  but  it  was  to  bo  in  lieu  of  that  and  eveky 
other  claim  of  his  daughter  under  the  settlementj  or  deed 
iof  appointment,  or  otherwise. 

Mr.  /2am%.and  Mr.  C^ke,  .for  the  .Plaintiff,  con- 
tended,  that  a  voluntary  conveyance,  defective,  will  be  ex- 
ecuted ;  if  intended  as  a  provision  for  a  child ;  referring 
lo  the  concluding  passage  in  Bonham  v.  Newcomb  (  4fi  )> 
.A  passage  in  Coleman  v.  SarreU{4fll)i  and  the  cases, 
.where  a  defective  execution  of  a  power,  or  the  want  of  a 
surrender,  has  been  supplied.  \ 
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Mr.  Piggottf  Mr.  Whuhaw^  Mr.  Newland,  and 
Mr.  Heye,  for  the  Defendants. 
\  To  induce  the  Court  to  act,  to  effectuate  a  gift  inter 
cu7o«,  there  must  be  a  valuable,  or  at  least  a  meritorious, 
consideration :  Tbfo  v.  HUbert  ( 48  )•  In  the  cases  of  Do^ 
w$iio  mortis  cauid  the  Court  will  not  interfere  without 
deUvery.,  the  importance  of  which  appears  in  that  case, 
and  MUlery.  Miller  {49),  and  Ward  v.  Turner  (50),  (here 
cited,  also  in  Disher  v.  Dither  (  51 ).  Ward  v.  Lant  (52). 
'  The  Court  has  never  proceeded  upon  a  voluntary  instru- 
ment, kept  in  the  possession  of  the  party,  to  perfect  a 
merely  inchoate  act^  that  never  was  completed.  At  least 
the  intention  ought  to  be  clear,  direct,  and  unequivocal ; 

and. 


(46)  2  Vent.  365. 

(47)  3  Bro.  C.  C.  12.  Ante, 
Vol.  I,  60.  See  3  Bro.  C.  C, 
*4. 

•     (40)    4  Bro.  C.C.    286. 


Ante,  Vol.  II,  111.   See  l^d 
and  the  note. 
(40)  ZP.WUl  366. 

(60)  2Fef.  431. 

(61)  XP.WiU:  204. 

(62)  Pfe.  Ck.  182, 
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ancl^.tf  manifested  by  wridng,  that  writing  otkght  to  have 
been  delivered.  There  is  no  evidence,  that  this  paper 
was  ever  in  any  other  possession  Aan  that  of  Mr.  Cram'' 
/itrd.  It  waa  found  amongst  the  papers  of  Mrs.  Crawfurd, 
bis  execatrfat.  Every  presumption  is  agunst  the  &ct  of 
delivery.  A  gift  without  consideration  is  good^  but  is 
revocable  before  delivery.  Jet^.  CefU,{BSy  There  la 
no  evidence,  as  to  what  was  done  with  this  paper,  after 
it  was  signed.*  This  is  the  case  of  parent  and  child. 
Can  it  be  muntained,  that  a  child,  finding  a  paper  6f 
this  nature,  could  cafl  upon  the  parent  to  complete  a 
gift  according  to  it?  If  no  delivery  is  neoeseary,  this 
paper  would  stand  upon  a  better  footing  than  a  deed. 
Store  is  po  delivery:  no  assertion  k^  right:  no  cor-  * 
respondence  or  demand.  The  subsequent  facts  destr<^ 
all  colour  of  title ;  which,  if  it  could  be  supposed  to  have 
existed,  oii^nally,  was  satbfied  and  extinguished  upon 
the  marriage  of  Mn.  Anirobus.  These  are  double  pro- 
visidmi ;  against  whicb  there  is  a  general  indinatiibn : 
AyUffeY.  7Vaey(54);  and  a  particular  intention  to  the 
cdntrary  in  this  instance  appears  by  the  evidenoe. 


[•«] 


Mr.  Aoimffjf,  in  Reply. 
.  This  advancement  of  a  (^ild  by.  her  father  was  per- 
fectly complete.  Certainly  this  is  not  an  assignment j 
nor  was  that  the  intention.  The  &ther  meant  to  make 
faimsdf  a  tnmtee  for  bis  daughter  of  these  shares; 
aensible,  Uiat  she  could  pot  manage  th^pi  herself:  and 
IMToposing  to  manage  tiiem  for  her.  This  paper  is  tbere- 
Ibre  to  be  considered  as  a  declaration  of  trust.  These 
declarations,  made  before  the  marriage  of  his  daughter^ 
*are,  thathe  Aa<f  given  f  not,  that  his  intention  was  t6 

give. 


(52)  Jtnk.  {km.  109. 
(54)  iP.W.e^  9Mod.2. 


Caple}/,  I  P.  mU.  147, 
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^0^.  It  18  itot  prcyved,  that  Ma  pk'pet  rettudned  hi  Ite  IMd. 
posflessidn  of  Mr.  Ctawfurd;  of,  that  at  the  marriage  it  ^'^^ 
Vasmgreedj  that  it  should  be  defiterecl  up*    In  ihe  casea  ^i,^ 

referred  to  the  pafty  kept  secret  the  fact,  Aat  he  had  Surra* 
executed  the  mstrument ;  and  the  only  object  of  retiunii^r 
the  possession  was  to  preserve  llie  power  of  destroying 
it.  Mr.  Crawfurd  did  not  keep  this  a  secret  from  his 
daughter  and  others.  The  doctrine  as  to  voluntary  pro- 
visions was  never  applied  to  if  provision  by  a  father  fdr 
his  child.  The  distinction  is  continually  taken,  with  re- 
ference to  the  natoral  obligation ;  partictdarly  in  Colman 
T.  Sarell{S5)f  the  most  remarkable  case  upon  ihait 
subject. 

The  Master  of  tie  Rolls. 
Do  you  recollect  any  instance,  in  which  the  party 
was  oompeHed  to  perfect  die  gift,  even  in  favour  of  a 
child? 

Reply. 
The  refief  does  not  require,  that  any  act  should  b^ 
done:  this  being  a  declaration  of  trust.  Khig  ^.  Coi^ 
ion  (56)  is  much  stronger  than  the  case  of  a  father:  the 
mother  not  being  conndered  as  under  the  moral  obli- 
gatioa* 

Tke  Mastbr  of  ike  Rolls. 
I  do  not  isee,  how  this  asrignmtat  ciin  he  decreed. 
The  facts  of  this  case  are  in  great  obscurity.  That 
^must  operate  unfavourably  to  the  Plaintiff;  for  this  paper  [  ^44  ] 
comes  out'of  the  possession  of  the  eteculsist  of  Mrs.  Craw' 
fwrd.  The  xnresumption  therefore  is  either,  that  it  baa 
always  remained  in  his  possession,  or,  tha^  if  ever  parted 
with,  it  had  been  defivered  back  to  him.    Upon  the  latter 

suppositioni 

(35)  3  Bro.  C,  C.  12.  Ante,         (66)  8  P.  WM.  674. 
VoL  I,  60. 
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'eapp^sition,  taken  with  the  provision  made  upon  the  marr 
riage^  there  is  an  end  of  the  Plaintiffa  case.  Upon  the 
supposition,  that  this  paper  never  was  out  of  Mr.  Qraw- 
/uTifs  possession,  a  strong  argument  arises  against  this 
claim;  for  thctre  is  a  probahility,  that,  having  been  once 
out  of  his  possession,  it  might  by  the.  accident,  that  has 
been  mentioned  ( 57 ),  have  got  back  to  his  represen- 
tative. Can  I  pi:esume  the  fact  of  delivery?  The  Ut- 
most is  absence  of  all  ptoof.  I  cannot  raise  that  pre- 
.sumption  in  opposition  to  the  primA  facie  inference,  from 
the  cus^y,  in  which  .this  paper  was  found;  in  which, 
upon  the  supposition  of  delivery  and  continued  posses^ 
slon,  it  ought  not  to  have  been. found ;  for  upon  that  it 
ought  to  have  been  among  the  papers  .  of  the  husband. 
But  it  does  not  rest  merely  upon  the  absence  of  evi- 
dence. Upon  the  answer  to  the  Cross  Bill  it  appears, 
that  this  paper  could  never  have  been  delivered  into  the 
possession  of  the  daughter;  at  least  not  subsequently  to 
the  marriage ;  for  the  conversation,  relative  to  the  gift, 
was  after  the  marriage ;  and.  yet  according  tp  the  Plain- 
tiff's belief  the  husband  remained  until  his  death  igno^^ 
rant. of  this  indorsement*  The  husband  knowing,  that 
.*a  gift  had  been  made,  and  not  knowing  the  fact  of  the 
faidorsement,  that  is  evidence,  that  the  receipt  with  the 
indorsement  could  not  have  been  in  his  wife's  possession; 
and  the  presumption  is,  that  it  must  have  been  in  the 
possession  of  her  father*  On  the  other  side,  it  is  true, 
upon  the  supposition,  that  it  remained  in  his  possession, 

he 


.  (57) .  This  probably  aUodod 
to  a  representation  by  the 
Bill,  that  Mr.  and  Mrs.  ilii- 
frobui  resided  much  at  Mr. 
Oaw/krcTs ;  that  Mr.  Antro- 


Antrolma  in  a  very  infirm 
state,  and  incapable  of  traos- 
acting  business ;  and  that  her 
funeral  was  under  the  direcr 
tion  of  Mr.  and  Mrs.  Craw* 


^iifwas  at  the  death  of  Mrs.     Jurtf. 
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be  ixmst  have  told  his  daughter  what  h^  had  done# 
Perhaps  he  shewed  her  the  instrutaient :  but  I  shoifld 
tiiink^  he  went  no  &rther;  and,  that  he  neVer  put, her 
in  die  actual  possession  of  it. 


4& 


JW^Sb 


Amtrobus 


•  When  there  b  a  voluntaty  and  imperfect  gift  of  this 
kind,  the  party  reserving  the  instrument  in  his  dtnir 
power  during  his  whole  life,  is  it'possible  after  his  deathf 
to  enforce  a  specific  performance,  of  the  engitgementy 
which  that  instrument  contains;  or  to  enforce  a  legal 
execution  of  that  assignment,  whick  it  purports  to  make  ;- 
taking  into  consideration,  that  the  parent  did  >not  die 
without  haying  escpressed  an  intention  upon  his  p^urt  not 
to  carry  into  execution  that  gift ;  for  it  is  evident,  that 
Mr.  Crawfurd  himself  never  would,  untess  compelled/ 
have  acted  upon  this  assignment:  that  he  never  would 
have  done  any  thing  to  perfect  it ;  which  appears  froni 
his  deckratiohs  to  his  daughter  and  to  Siherhck;  both 
purporting,  that  he  considered  this  gift  as  completely  at 
an  end^  as  done  away  by  the  provision  made  upon  her 
marriage.'  Has  a  case  ever  occurred,  in 'which  a  Court 
of  Equity  has  interfered  tp  give  efiect  to  an  instrument/ 
attended  with  these  two  circumstances ;  1st,  that  there 
is  no  evidence,  that  the  parent  ever  parted  with  the;  .pos- 
session of  it:  2dly,  a  declared  intention  by  him  :not  to 
act  upon  that  instrument,  or  to  give  effect  to  it ;  hav^' 
ing  died  with  the*  conception,  that  he  was  owiier'  of 
the  property,  which  he  at  one  time  intended  to  give 
away? 

[46J 
^    There  have  been  some  cases,   in  which  a  volimtary  Where  a  vo-^ 

conveyance,  kept  i^  the  possession. of  the  party  during  lontary  con- 
bis  life,  and  in  his  possession  at  the  time  of  his  death,  veyance,  kept 

has  ^y  ^®  p*^y 

until  his  deathy 
has  prevailed  against  his  Will,  the  cooveyalica  ha»  been  complete;  i^ 
traosfer  in   law  of  the  property. 


Digitized  byCjOOQlC 


4A 

Antr^bu* 


CA&ES  IN  CHANCERY, 

b$a  been  l^eld  to  operM»  ^§^8t  bis  WQL  But  ki  tbo^r 
caaen  tbere  iraa  a  complete  conveyance,  a  transfer  in 
law,  of  the  -property :  notbing  requisite  to  add  to  tbe 
validity  of  it :  tbe  instrument  permitted  to  remain  un- 
cancelled :  and  all  the  Coiirt  was  called  upon  to  say  was, 
tbat  a  Will,  a  mere  yoluntary  act  as  much  as  the  deed, 
should  i»ot  be  a  rerooiition  of  the  deed;  that  tbe  deed 
should  ot>erate  ugainst  the  Will  \  that  isj  that  tbe  Court 
would  not  deny  tQ  the  deed  its  legal  effect  and  operation. 
But  this  instrument  of  itself  wiMmot  capable^of  convey-' 
ingtbe  property.  It  is  said  to  smiount  to  a  declaration 
of  trust  Mr«  Cra^urd  was  no  otherwise  a  trustee 
than  as  any  nian  may  b^  called  so,  who  professes  to 
give  property  by  an  instrument,  incapable  of  convey'* 
ing  it.  He  was  not  in  form  declared  a  trustee :  norwas 
(jbat  mode  of  doing  what  he  proposed  in  his  contempla-r 
tion*  He  meant  a  gift*  He  says,  be  assigns  the  pnn 
perty.  But  it  was  a  gift,  not  complete.  TTie  {nroperfy 
was  not  trsnsferred  by  the  act.  Could  be  himself  have 
been  compelled  to  give  effisct  to  the  gift  by  making  aa 
assignmentt  There  is  no  case,  in  which  a  party  has 
been  compelled  to  pierfect  a  gift,  which  in  the  mode  of 
maUng  it  he  has  teft  imperfect.  There  is  fecttf  piBuiten^ 
ikB,  aa  long  as  it  is  incomplete;  and Mx.Crmrfurd  did 
TClpent:  that  is,  be  changed  his  mind  upon  what  be 
thought  a  sufficient  motive ;  not  merely  from  caprice : 
but  the  situation  of.  his  daughter  was  no  longer  tha^ 
vnderwhidi  he  made  this  imperfect  disposition  in  her 
favour.  In  order  to  have  any  effect,  be  must  have  beea 
compelled  to  give  it  effect  by  suit  in  this  Court.  This 
IB  not  a  case,  in  which  noth&igwas  done  during  die  life 
of  the  party,  shewing  an  alteration  of  intention. 


Where  the  gift  is  not.  testatmentary^  but  is  to  operate 
inter  vitoi,  except  in  tbe  instance  of  a  defective  execu- 
tion 
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tion  of  a  power^  have  executors  ever  been  caDed  upon  to         1606. 


do  any  act  to  perfect  it?   .The  ordinary  case  is  that  of 
supplying  the  surrender  of  a  copyhold.    There  the  Coiut  ^^       ^  . 

says,  the  representative  shall  not  contest  the  Will  of  the        Smith.     . 
testator  in  those  particularly  favoured  and  excepted  cases.     Executor  ne- 
Hk  Waiwas,  that  the  estate  should  pass.    He  omitted  vwc«ll©dnpoa 
the   formality,  that  would  make  it  pass  legally;  but  it  ^  ^^  ^f  ^^ 
shafl  not  fail,  in  favour  of. those,  who  represent  him.     •ft^li--«JL 
But  this  is  not  legatory.    For  that  purpose  probate  must  except  in  tho 
be  obtained.    I  cannot  therefore  consider  this  as  having  particular 
any  operation,  that  a  Will  would  have.    I  do  not  see  cases  of  sap- 
upon  principle,  how  the  Court  could  have  acted  against  plying  a  de- 
Mr.  Crai^rcl  himself :    nor,    considering  Us    declared  'motive  execu- 
change  of  intention,  how  it  can  act  against  the  represen-      **         *■  l 
tatives,  upon  the  notion  of  compelling  them  to  comply  ^        \ 
mth  his  WOl.    It  was    not  his  Will.    No  case  being  r^njer  of  a 
dted,  in  which  this  was  ever  done,  I  do  not  see,  how  I  copyhold, 
can  make  the  precedent.    If  this  is  to  be  executed  now, 
under  these  circumstances,  I  do  not  see,  why  it  should 
not  have  been  executed  against  Mr.  Cratrfurd  himself: 
wby  his  daughter  could  not  have  filed  a  bill  against  him 
to  compel  him  to  execute  a  legal  assignment.    Has  that 
ever  been  done  ?    It  would  now  be  doing  just  as  strong 
a  thing:  this  paper  having  remained  in  his  possession 
imtii  his  death.    Unless  an  instance  can  be  produced, 
the  bill  must  be  dismissed. 


The  cause  was  not  mentioned  again. 


Digitized  by  VjOOQIC 


48  CASES  IN  CHANCERY. 

ROLtS. 

l6o5. 

Maif2Sth,wth.  PALK  r.  LORD  CLINTON. 

Aug^lA^Sth. 

A  8^Qii4  fpHE  bin  stated  a  mortgage  by  Lotd  Orford  to  Sif 

nortgag^eo,  to  Edward  HttgAes,  of  estates  in    the    counties    of' 

Tedeem  apri<Mr  j)^^^  j)^^^  ^nd  ComwaU,  to  secure  a  sum  of  2a,000/,  j. 
i^ortg^e^moa  ^j^j^j^  mortgage  became  vested  in  the  eKcutors  of  Lady, 
makei  the  heir  \,^    ,  "r^      ,     •        •       -  ^      -.  ^  ^    '.   .1 

of  the  mort-  Hughes.  Upon  the  death  of  Lord  Orfard,  the  mort- 
gagor a  Mrtj;  g%<>>^>  those  estates  became  separated,  and  went  in) 
though  the  .»  different  cfaannc^ls :  the  Dorsetshire  estate  becoming  the. 
sacopid.niort-  property  of  Horatio  Walpole:  the  estates  in  the  counties 
gage  is  only  of  of  Devon  and  Cornwall  going  to  Lord  ClifUon.  In  179^ 
part  of  the  es^  j^^^  CRnton  conveyed  all  the  estates  in  the  counties  of 

es  compris^.  j^^^^^  ^^j  Cornwall  to  trustees,  and  theur  heirs,  upon 
M  m  the  firstf 

and  mider  a  ^™®^  *^  "^^  ^^  ^^®  ^'  mortgage,  sales  or  mort- 
differsnt  title/  SfifS^t  34,000/.  and  such  other  sum,  not  exceeding 
M  tffwee  IO9OOO/.,  ad  should  be  deemed  by  him  and  the  trustees 
under  a  trust  necessary ;  upon  trust,  to  pay  off  a  mortgage  rf  7000/1 
to  raise  money  iipon  other  estates,  of  Lord  Clinton,  and  upon  olber 
by  sale  or  trusts,  specified  by  a  deed  of  the  same  date ;  aqd  aa 
mortgage  has  to  the  estates  subject  thereto,  to  the  use  of  Lord  Clin- 
only  the  re-  ^^  foy  jjfg .  ^^h  remainders  to  his  first  and  other  sons 
medies  of  a  j^  ^^ 
mortgagee; 

and  cannot  call  *  .  Under 

upon  the  tms-  .  .  _, 

tees  for  execution  of  the  trast 

Under  a  trust  to  raise  money  by  sale  or  sales,  mortgage  or  mort- 
gages, whether  the  trustees,  having  raised*  the  money  by  mortgage,  can 
afterwards  sell  to  pay  off  that  mortgage,  Qiuere. 

As  to  relief  under  tbe  generaf  prayer,  different  from  that  prayed  spe^- 
ciBcally,  and  whether  amendment  is  not  necessary,  Qwaere* 

The  Plaintiff  praying  relief,  to  which  he  is  not  entitled,  via.  a  sale, 
under  a  trust,  instead  of  redemption  or  foreclosure,  as  a  mortgagee, 
cannot  have  tils  different  relief  under  tbe  general  prayer.  But  the  pro- 
per relief  may  be  obtained  by  amendment;  and  fpr  that  purpose,  another 
party  being  necessary,  liberty  was  given  to  amend  by  adding  parties^ 
(which  indades  the  introduction  in  the  statement  of  facts  oonseqoential 
upon  that  addition),  and  praying  snob  relief  as  be  may  be  advised. 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY.  49 

Under  thftt  trust   tKe  Plaintiff  Sir  Lqwrence  Pfilk  in         leloe. 
1794  lent  to  the  trustees  SS^OOO/.,  Tipon   a   mortgage        y^^ 
of  estates,  comprised  in  the  trust;  and  covenanted  within         .  ^^ 
a  year   to   advance,  them  sufficient  to    make    up    the      Clinton. 
sum  of  44,0002.,  upon  the  security  of  .the.'  same ;   and 
did   accordingly  afterwards   advance  the  farther  sum  of 
.19,0002.     The    equity  of  ^redemption,  was   reserved    to 
the  trustees.    The  Bill  prayed  an  account  of  what  is 
due  to  the  executors  of  Lady  Hughes .  upon  the  mott; 
gage  of  20,000/. ;  also  an  account  of  what  is  due  to^  the 
-Plaintiff  under  the  mortgage  in  1794 ;    and,   that    the 
trustees  under  the  trust,  created  by  the  deceased  Lord 
,CZni/oii  in  1792,  may  be  decreed  to  sell  so  much  of  the 
estates,  comprised  in  that  trust,  as  will  be  sufficient  to 
pay  the  sums,   that  may  be  due  upon  both  those  ac- 
counts. 

.  llie  Plaintiff  consented  at  the  Bar,  during. the  argu- 
ment, that  so  much  of  the  Bill,  as  prayed  a  sale  for  the 
purpose  of  raising  the  90,0002.  should  be  dismissed;  adr 
mitting,  that  the  trustees  had  no  power  to  raise  that 
sum. 

An  objection  was-  taken  by  the  Defendants,  that  Mr. 
Walpole^  entitled  to  the  equity  of  redemption  under  the 
original  mortgage,  ought  to  be  a  party. 

Mr.  Alexander  and  Mr«  Hart,  for  the  Plaintiff.    . 

'  The  first  question  is,  whether  the  trustees  have  ex- 
hausted- their  power,  so  that  they  cannot  proceed  farther 
in  the  execution  of  it. 

' .  An  opinion  has  prevailed,  that  trustees,  having  exe« 
cuted  their  power  to  raise  money  by  mortgage,  cannot 
afterwards  raise  money  to  pay  off  that  mortgage.  But 
that  cannot  prevail,  where,  as  in  this  instance,  the  clear 
Vol.  XIL  D  import 
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1800.         Ittiport  of  the  itistruiiient  id,  that  they  may  execute  the 
^-v-*'  "trust  at  different  periods.    They  reserved  the  equity  of 

^^^^  redemption  to  themselves;  and  they  had  powet  to  do 
CuNToK.  SO.  That  opinion  is  not  supported  by  any  authority, 
AedAing,  that  trustees  seised  in  fee  for  the  purpose  of 
braising  by  aale  or  mortgage  a  sum  of  money,  and  after* 
wards  to  ulterior  uses,  have  by  the  act  of  making  a 
inorlgage,'  so  completely  destroyed  their  power,  that  they 
tan  never  get  in  that  mortgage^  and  proceed  farther  to 
execute  the  trust.  The  object  in  creating  these  truista 
of  great  estates  is  to  keep  the  estate  entire,  and  by 
mortgaging  to  disencumber  it  from  debts :  but  the  coA^ 
sequence  of  this  doctrine,  that  the  power  is  exhausted, 
would  be,  thit  the  family  might  lose  the  whole  estate  by 
foreclosure.  If  it  would  not  be  proper  for  the  trustees 
to  take  this  step,  it.  is  competent  to  a  Court  of  EquiQr 
to  say,  a  mortgage  is.  only  a  temporary  pledge  for  a  loan 
of  money ;  but  the  object  was  to  relieve  the  estate  by  a 
^ale  of  part;  and  therefore  the  Court  would  reform  the 
aot'of  the  trustees;  ahd  direct  ihem  for  the  relief  of  the 
"estate  to  proceed  to  a,  sale.  The  object  was  to  keep 
this  estate,  and  by  dales  from  time  ;to  time  to  niJae 
44,000/.  The  expression  is  *'  by  sale  or  mortgage,  sales 
'^  or  mortgages**  to  raise;  and  there  is  a  provision,  that, 
Vhen  the  money  should  be  paid,  th^  trustees  should 
h^ve  the  estate  revested  in  them,  upon  the  trusts  of  the 
said  indenture. 

.  If  the  Plaintiff  cannot  prevail  upon  that  point,  this 
'ftffi,  though  praying  a  sale,  may  be  considered  as  a  BiH 
tf  foreclosure ;  and  the  relief,  required  with  that  view^ 
maybe  had  under  the  generid  prayer:  viz.  a  redemp^ 
tion  of  L4dy  Hughes's  mortgage,  as  a  step  towards  fore* 
iclDsufe.  A  difierent  retieffrom  that  specifically  prayed 
iBiay  be  had  under  the  genettil  prayer;  if  a  case  is  made 
fbt  it  by  the  Bill,  and  the  Defendant  h  not  aiirprifled. 
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Mr.  WtUpokt  ^ho  iias  the  Equity  of  Redemption  from  i,80d. 
the  original  mortgagor,  so  far  from  being  a  necessary  p^"^ 
party,  might  demur*    There  is  no  privity  between  him  ^^ 

and  Ihis  Plaintiff;  who,  seeking  relief  against  another  Clinton. 
person^  finds  it  necessary  for  that  purpose  to  pay  off  the 
■lortgage.  When  that  is  done,  the  Pkintiff  will  have  . 
a  charge  upon  the  estate  of  Mr.  Watpole:  but,  till  that 
is  done,  the  mere  intention  to  do  it  does  not  concern 
Mir.  Waipcie.  There  is  no  privity  of  contract,  relation, 
or  demand,  between  them.  This  Plaintifl^  having  at 
present  no  legal  interest  in  the  estate*,  has  no  right  to 
eall  upon  him  to  be  foreclosed  in  favour  of  a  third  per* 
son,  who  doea  not  desire  it.  In  The  Bishop  of  Win' 
thesier  ▼.  JBeafkir  (58)  Lord  Ahanley  would  not  decide,' 
tfant  a  great  number  of  judgment-creditors  must  be  par* 
ties.  It  is  true,  Lord  AhcmleffleBneA  against  objections 
as  to  parties,  as  generally  made  lor  delay.  In  general 
every  person  interested  in  the  account  must  be  a  party ; 
dnis  to  a  bill  by  one  residuary  legatee  agunst  the  exe* 
eutor  the  other  residuary  legatees  must  be  parties.  But 
thia  ia  not  the  common  case  of  mortgagor  and  mort- 
gagee ;  to  which  it  is  improperly  compared.  In  the  case 
of  prinoipd  and  surety,  if  the  principal,  having  a  col^ 
lateral  security  by  mortgages,  bonds,  and  bills,  calls 
upon  the  surety,  he,  paying  the  debt,  has  a  clear  right 
to  have  all  those  securities  delivered  up  to  him :  but,  to 
obtain  that  relief,  it  would  not  be  necessary  to  bring 
before  -the  Court  all  the  mortgagor!^,  obligors,  and  ac- 
ceptors. 

Mr.  Bichardg,  for  the  Defendant,  Lord  Clinton,  an 
Infiul:  Mr.  Fonblanque  and  Mr.  WiKam  Agar,,  for  the 
Tnittees. 

TUa 

(48)  Ante,  VoL  ill,  314. 
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18M«  This  is  the  first  instance,   in  which  the  question,  as 

to  the  power  to  seU,  has  been  brought  into  judgment^ 
though  it  had  been  discussed  in .  opinions  of  Counsel, 
Clinton.  First,  this  Plaintiff  is  not  entitled  to  a  decree  for  a 
sale:  Sdly^  The  trustees  have  no  power  to  sell  at  the 
^  request '  of  any  person.  The  object  was  purely  personal 
to  Lord  Clinton^  the  only  Cestui  que  trust.  The  this- 
tees  having  raised  44,000/.,  choosing  the  mode  of  mort* 
gage,  the  trust  is  executed  as  to  htm.  He,  the/ only 
fJestui  que  trust,  received  ajl  the  •  benefit,  intended  for 
him;  and, could  not  ask  the  trustees  to  do  more.  Thiff 
was  not  a  trust  for' creditors;  but  a  family  transaction: 
liOrd  Clinton  requiring  this  sum ;  ii^nd  making  himself 
tenant  for  life.  No  person  can  call  for  execution  of 
a.  trust,  in  which  he  has  not  an  interest.  '  Thus  under 
a  trust  for- .  scheduled  debts  a  creditor,  whose  debt 
is  not  scheduled,  cannot  call  for  execution  of  the  trust, 
in^hich  he  has  no  interest.  What  interest  has  this 
Plaintiff  in  this- trust?  He  has  a  mortgage  under  the 
trustees;  but  is  not  ah-pbject  of  the  trust  He  has 
lent' money  upon  the  security  of  the  estate;  but  is  not  ' 
SL  Cestui  que  trust.  He  may  call  upon  the  trustees  for. 
payment ;  or.  insist  upon  a  foreclosure ;  but  cannot.  caU 
for  an  execution  of  the  trust,  to  raise  44,000/.  for  Lord 
CUnton:  the  only  trust  they  had  to  execute;  The  qties* 
tion  is  very  important;  whether,  a  mortgagee  having  ad- 
vanced his  money  to  the  trustees  for  the  execution  of 
their  trust,  the  Court  can  at  the  request  ^  of  9ny  person 
caU  upon  the  trustees  to  sell,  in  order  to  pay  off  that) 
mortgage;  or,  whether  the  trustees  themselves^  pray- 
ing, that  the  trust  may  be  executed  under  the  direction 
of  the  Courts  could  have  ^  a  decree  for  a  sale,  to  pay. off 
the  money  they. had  borrowed  under  a  complete  execu*' 
tion  of  their  trust.  Having  used  the  legal  estate,  that 
was  in  them,  for  the  purpose  of  raising  the  money,  they 
^re  Fuhcti  Officio.    AU  the  objects  of  the  trust  being 

completed^ 
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XH>inpfeted,what  trust  have  they  left?:  They,  are  then  IMd. 

bare  trustees  for  Lbtd  CUnion  in  tail,  sulsject  to  this 
charge.  The  expression  '^  by  sale  or  sales,  mortgage  or 
'' mortgages/'  is  merely  to  give  them  the  opportunity  of  Cunton. 
raising  the  money  at  different  limes;  as  they  might  not 
be  able  to  raise  the  whole  at  once.  But  they  could  only 
raise  that,  sum ;.  and»  when  th|it  is*  done,  nothing  more 
*  remains  to  be  performed  by  them. 

As  to  the  objection  for  want  of  parties,  Ihis  IhII  prays 
an  account,  not  merely  of  what  is  diie  to  the  Fbdntiff, 
but  also  of  what  is  due  under  the  .mortgage  to  Sir  jBci^ 
ward  Hughes.  |iow  can  that  money  be  paid,  without 
baying-  the. person,  entitled  tQ  the  eqiuty  of  redemp- 
tion, before  the  Court?  Lord  Clinipu^s  estate  is  liable 
only  to  a  proportion  of  that  sum.  The  decree  must 
be  entire;  not  by  piecenineaL  It  is  immaterial,  .how 
the  equity  of  redemption  is  reserved.  The  trustees 
had  only  a  right  .to  redeem;  and  the  redemption 
must  be  for  the  benefii;  of  those,  for  whom  they  are 
trustees.  .     »      f 

'.  .    i  .   .  .,         ,     . 

The  rule  is  universal;  not-  to  allow  an  account  to  be 
taken  in  the  absence  of  any  person,  interested  in  it,  who 
is  forthcoming,  and  can  be  made  a  party.  Is  the  estate 
to  be  eat  up  by  di&reot  accounts  ?  The  Plaintiff  de- 
riving title  through  Lord  Cim/ofi,  there  is  privity  be- 
tween them.  The  Plaintiff  tO'  the  extent  of  his  mort- 
gage is  a  purchaser,  and  the  representative  of  Lord 
Ciinian ;  and  has  t]ierfdre  a  right  to  call  upon  Mr.  Wab 
pole- as  to- his  proportion.  Jn  The  Bishcp  of  Winchester 
w.Beapor  (59)' hard  Ahanky,  averse  as  he  was  to  ob- 
jections for  want  of  parties,  acknowledged  the  general 
practice;  and  directed' the  incumbrancer  in  that  instance 
to.be  made  a  party.    Fell  v.  Brown  {GO)  is  decisive  upon 

this 

(55)  Ante,  Vol.  HI,  314.        (60)  2Bro.  C.  C.  276. 
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diid  point  Then,  can  this  bill  be  turned  into  a  bffl  of 
foreclosure ;  having  been  always  treated  as  a'  bill  for  a 
sale?  Relief,  firayed  under  the  general  pvayet,  must  be 
CuNTOK.  tonsiatent  with  the  case  made^.  The  uoiversal  practice 
is  to  |>ray  relief  specifically.  There  is  no  instance  of 
trusting  to  the  general  prayer.  The  expression,  thlit 
relief  may  be  had  under  the  general  prayer;  must  be 
understood  with  this  qualification,  diatf  if  the  relief  • 
cannot  be  given  directly,  as  prayed,  the  Court  will  for 
the  sake  of  justice  assist  the  particular  prayer  undi^r  the 
general  prayer :  but  there  is  no  instance  of  ^ving  under 
die  general  prayer  relief,  directly  contrary  to  that  prayed  * 
particidarly;  though  it  might  be  consistent  with  the  case* 
made;  with  Ibe  single  exception  of  an  information  by 
the  Attorney  General^  suing  on  behalf  of  the  puHic  ( 61 ). 
The  Defendants  come  prepared  to  meet  the  relief  par^ 
tieolariy  prayed,  upon  the  facts  stated, 

Mr.  i^feximcfer,  in  Reply. 
The  ordinary  opimon  has  been,  that  a  trustee,  halving 
A  executed  the  trust-  by  mortgage,  cannot  afterwards 
selL.  But  this  is  a  very  different  case.  If  this  mort« 
gage,  cannot  be  nused  oitt  of  the  ^tate  of  the  children^ 
it  is  the  debt  of  the  late  Lord  CUniam;  and  the  oonse^ 
quenee.  is,  that  his  olgect  to.  raise  the  money  for  his 
own  benefit  has  totally  failed ;  and  his  children  wiH' 
take  the  estate  disencumbered.  It  must  have  been  on* 
derstood,  that  sooner  or  later  the  trustees  were  to  raise 
it  by  sale,  having  first  raised  it  by  mortgage:  otherwise 
the  nature  of  the  instnunent  is  comfdetely  akered ;  and 
the  effect  is,  that  the  estate,  which  was  to  be  the  fund 
for  this  debt,  becomes  a  mere  collateral  siecurity ;  the 
persmal  estate  of  Lord  GUnitm  is  deprived  of  die  advan* 
tage  propo^  for  him:  this  sum  of  44,000^1  is  disposed 

.of 

(dl)  See  ante,  Vol.  XI,  247. 
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of  in  >  way,  that  was  not  intendedi ;  and  some  partien  iQOfl^ 
get  what  they  were  not  intended  to  have.  How  i^era 
the  trustees  to  make  the  equity  of  redemption  avail- 
able,  but  by  rusing  money  by  sale,  to  pay  the  debt  by  Ci4NT0iif| 
mortgage?  It  must  have  been  so  understood.  That 
i^  the  only  way,  by  which  the  estate  could  be  made  tp 
bear  that  burthen,  which  is  the  whple  object  of  the  ar^ 
rangemoit  Then  is  not  the  Plaintiff  entitled  to  a  decree 
under  the  prayer  for  general  relief;  though  he  has  no^ 
put  it  in  the  alternative?.  If  the  case  is  distinctly  stated, 
I  do  not  know,  that  a  prayer  for  general  relief  would 
not  do ;  though  I  do  not  know  an  authority  for  it.  The 
Pkuntiff  asks  an  account  of  what  is  due  under  the  mortr 
gage  to  Sir  Eduford  Hughes ;  a  jedemption  of  that  mort- 
gage,, and  an  assignment  of  the  securities  to  him:  and^ 
as  to  the  44,000/«  an  account  of  what,  is  due  under 
the  PlaintiflTs  mortgage;  without  any  declaratbn  as 
to  a  foreclosure  in  the  present  instance;  reserving  far«- 
ther  directions.  He  could  not  file  a  bill  against  Mr.  Wat' 
pale,  to  compel  him  to  disencumbej  the  estate.  Iq 
the  common  case  the  only  remedy  a  second  mortr 
gagee  has  is  to  redeem  the  first;  not  to  compel  the 
mortgagor  to  pay  the  money,  and  the  first  mortgagee  to 
receive  it 


The  Master  of  the  Rolls. 
The  first  question  is,  whether  the  Plaintiff  has  any  Aug.  7/A, 
right  to  die  relief  he  seeks  against  the  trustees  ?  For 
the  Defendants  it  is  contended,  that,  having  raised 
44,000?.  by  mortgage,  they  are  Fundi  Officio  with  re- 
gard to  their  trust;  which  was  to  raise  that  sum  by 
sale  or  mortgage ;  they  have  raised  it  by  mortgage ; 
and  therefore  the  trust,  as  far  as.  respects  them,  it  i& 
said,   is  completely  performed.     Without  entering  into 

th© 
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1909.  (he  qaefttlon,  how  fet  it  was  c0mpetent  to  the  trustees 
to  make  a  sale,  either  of  theit  own  authority,  or  hy  that 
6f  the  owner  6f  the  estate,  if  he  was  not  an  infant,  for 
Clinton,  the  purpose  of  paying  off  the  mortgage,  this  Plaintiff 
has  no  right  il^hatsoever  to  call  upon  them  to  sell,  in  ord^r 
to  pay  him.  He  is  no  oliject  whatsoever  of  the  trust; 
farmer  than  as  that  trust  enabled  the  trustees  to  make 
him  a  good  mortgage.  'When  he  has  that,  he  is  in  the 
ordinary  situation  of  a  mortgagee.  He  g&ts  nothing 
more  dian  that;  He  has  aU  the  remedies,'  but  only 
the  remedies,  of  a  mortgagee.  All  thie  othet  objeOta 
of  the  trust  are  foreign  to  him.  He  has  nothing  to  dp 
with  them.  I  may  say,  that  it  is  at  least  very  doubtful 
upon  the.  true  construction  of  this  deed,  whether  the 
trustees  coUld  niake  a  sale,  after  they  had  raised  the 
money  by  mortgage.  But  it  is  not  necessary  to  give  a 
direct  opinion  upon  that  point ;  as,  if  they  choose  to  re- 
sist the  Plaintiff's  demand,  he  has  no  right  to  compel 
them  to  try,  whether  they  can  or  cannot  procure  a  pur^ 
chaser,  to  take  such  a  title  as  they  can  make  hini  xmder 
this  trust-deed.         • 

As  to  hndy  Hughes's'  mortgage,  it  was  not  an  object 
of  the  trust-deed  to  raise  money  for  that.    By  a  deed/ 
executed  by  Lord  C&ii^on  and  the  trustees  on  the  same 
day  as  the  deed  of   trust,  the  piurposed,-  to  which  the 
sum  of  S4,006/:  part  of  the  sum  of  44,000;.  is  to  be 

>pplied,  are  specified  and  determined :  the  syms  appro- 
priated to  particular  specified  uses;  part  to  be  applied 
in  the  purchase  of  other  estates.  There  is  no  notice  in 
that  deed  of  I^ady  Hughes's  mortgage,  except  one  pas- 
sage. Provision  is  made,  that  7000/.  out  of  ^e  34,000/. 
shall  be  applied  in  discharging  a  mortgage,  then  vested 

Jn  Perrin,  upon  some  estates  of  tiord  Clintm  in  Coni- 
v)aU\  and  then  provision  is  made,  that,  when  that  mOrt- 
j^^ge  is  paid  pff,  and,  when  the  trustees  shall  have  paid 
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dff  the  said  principal  sum  of  20,000/^,  or  such  part,  there-         1808. . 
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of  as  the  premises  are  liable'  to,  then  they  shall  convey- 
the  premises  to  i^uch  persouias  shall  advailce  the  344000/,  *  '^^ 
and  the  other  sum  of  10,000/.,  as  a  fitrther  security  fcnr  CLintox, 
the  repayment  thereof.  That  |s  the  only  way,  in  which 
the  mortgage  of  20,000/.  is  mentioned  in  that  deed.  No 
Wm  is  set  apart  for  it :  but,  if  the  trustees  can  find  means 
of  paying  it  ofl^  to  secure  the  lender  of  the  44,000/.,  he 
shall  have*  those  priemises  conveyed  to  him,  as  well  as 
those,  upon  which  the  sum  of  7000/.  was  secured.  That 
is'  rather  inaccurate ;  for  the  mortgagee  would  already 
have  in  mortgage  the  premises,  comprised  in  Lady 
Hughes's  mortgage;  and  I  do  not  see,  what  advantage 
he  was  to  derive  from  that  provision  as  to  those  pre- 
mises; though  as  to  those,  upon  which  the  7000/.  was 
secured,  which  were  distinct  estates,  he  would  haver  an 
advantage.  In  the  release,  as  to  the  trust  of  the  4AffiOOL 
the  only  mention  of  the  sum  of  S0,000/,  -  is  a  proviso, 
that  the  trustees  may  out  of  the  fines,  to  be  received 
upon  leas^,  pay  the  interest  upon  the  sum  of  34,000/. 
and  the  farther  sum  of  10,000/.,  and  also  upon  the 
20,000/.,  or  such  part  thereof  as  diese  estates  may  be 
liable  to  pay. 

'  ■       »         •.     •  ^ 

I  have  said,  the  Plaintiff  is  not  entitled  to  a  sale,  in    .    ,  . 
order  to  raise  the  sum  of  44,000/.,   or  the  20,000/.: 
clearly  hot  as  to  the  latter.    There  is  no  contract  be-  • 
tween  the  Plaintiff  and  the  trustees  relative  to  it.    The 
only  prayer  of  the  bill  beingi  that  the  trustees   shall 
be  directed  to  sell  for  the  purpose  of  paying  these  two 
sums,   one  should   suppose,  it  ought  to  be  dismissed. 
But  the  Plaintiff -contends,  that,  though  the  specific  re-    . 
lief  prayed   should  be  denied,  yet  it  is  competent  to 
him  under  the  statement  of  the  Bill  to  ask  other  relief 
at  the  Bar;  and  he  desires,  that  at  least  he  may  redeem 
^ady  Hugltes'fi  executors;  and  have  im  account  of  what 

is 
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I60a«         is  due  to  him  from  Lord  Clinioth    It  is  objected  against 
that  prayer,,  that  this  Bill  was  not  framed  for  the  pur- 
pose of  obtaining  such  reli^;  but,  if  it  was,  there  are 
.CuJf TQH.     not  sufficient  parties. 

The.  question  as  to  parties  -seems  naturally  the  first 
to  be  disposed  of;  for,  supposing  it  necessary  to  intro- 
duce other  parties,  it  would  be  competent  to  them  again 
to  argue  that  point;  whether  upon  the  Bill,  as  framed, 
such  relief  could  be  had.  against  them.  Without  giv- 
ing any  opinion  at  present,,  how  far  upon  this  Bill,  m 
it  is,  such  reUef  could  be  given,  I  think,  it.c^not  be 
obtained  in  the  absence  of  Mr.  Walpole,  the  owner  of 
part  of  the  mortgaged  premises.  However,  I  give  that 
opinion  with  considerable  diffidence ;  as  it  is  in  oppo- 
sition to  diat  of  gentlemen  of  great  experience  in  the 
practice  of  the  Court;  who  say,  it  is  impractible  to 
introduce  Mr.  Walpok^  as  a  party  in  the  cause*  Su^h- 
posing,  the  Plaintiff  stopped  with  praying  the  first 
relief  I  have  mentioned^  viz.  the  redemption  of  Iiady 
Hugbai'%  mortgage^  it  is  admitted^  that  such  h  Decrsee, 
for  a  redemption  by  a  second  mortgagee  of  the  first 
^   ^  mortgage  .would  be  very  unusual,  without,  having  the 

sible  the  Court  ^^^'^^i^^  before  the  Court  As  fari^f  it  is  possible,  the 
Andeavonrs  to  ^^^  isndeavouiB  to  make  a  complete  Decreei  that  shall 
make  a  com-  embrace  the  whole  subject,  and  determine  u^n  the 
plete  Decree,  j^ghts  of  all  the  parties  intraepted  in«  the  estate*  It  ia 
ambracing  the  not  liecessary  now  to  enter  into  the  ^luiestioB,  in  Thf 
whole  snbject,  JBUiop  4^  Winchester  w.  BeODOrim),  whether  it  is  ne- 
and  determm-  ggggayy  ^  make.  aH  incumbrancers  parties.  The  questioii 
of  all  art!  ^^  ^'  whether  jou  qm  proceed  without  the  mort- 
interosted  in  «'«®'-  '  always  understood  that,  before  you  cm  ^ 
the  estate*  ^^  ^^  queistion  of  cedenqption  as  between  two  mort- 
As  to  the  DC-  giqgees,  the  mortjgi0gr  shall  be  «  party.  In  Fell  y:^ 
cessityof  mak-  £rai0»(63},  diat  is  htid  down  as  Lord  Thwrlou>'%  under^- 
ingallincam^  j^ftaodii^ 

Wancers  par- 
ties, Qwfre.  (62)  Ante,  Vol.  Ill,  314.  (63)  t  Bro.  C;C.  276. 
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rtanding  of  the  practice;  .which  was  very  mcouveniepft  1609* 
in  that  instance:  the  heir  being  out  of  die  jurisdiction:  ^f^^^ 
yet  in  his  absence  Lord  Thurhw  woul4  not  deorjee  re*  ^^ 

demption  against  the  first  mortgagee;  saying,  the  n«-  Cumtqi^ 
toial  Decree  ifl^  that  the  second  mortgagee  shall  redeem 
die  first  mortgagee ;  and  that  the  mortgagor .  shall  re- 
deem him;  or  stand  foreclosed {  and  he  never  knew  a 
Decre&y  that  was  not.  so  perfe.cted :  diat  is  the  expi^ssion. 
This  appears  to  be  a  rule  of  long  standing;  for  in 
Lord  Nottingham's  Manuscripts  I  see  a  case,  Woodcock 
V.  Maffnef  in  which  it  was  held,  that  a  second  incmn^ 
bfancer  could  not  .file  a  Bill  to  redeem  prior  incumbran-  , 
cers  widiout  the  mortgagor ;  die  very  same  doctrine  in 
express  terms. 

But  it  is  said,  diough  that  is  so  in  the  ordinary  case^ 
where  all  the  mortgagees  derive  from  the.^rame  mprt- 
gagor^  yet  a  difficulty  occurs  here  from  diis  circumstance  i 
diat  liiis  Plaintiff  derives  nothing  from  one  of  the  mort-  . 
gagors,  'i^t^  Wtilpole ;  that  there  is  no  privity  between 
them ;  and  the  Plaintiff  haa  no  right  to  bring  him  into« 
Court.   •  The  right  to  bring  him  into  Court  is  a  necessary 
consequence  of  the  right  to  redeem  a  mortgage  upcm  his 
estate.    The  Plaintiff  insista,  d&at  he  has  the  right  to  re- 
deem the  w&ole  A}i LaAy Hughes^  mortgage;  nbt  otdy  so 
far  as  it  afiects  die  estate  of  Lord  CUntaUf  the  Plaintiff  *a 
ttKNTtgi^r ;  but  also,  as  it  affects  the  estate  of  Mr.  Walpcie* . 
Then  diey  will  have  a  right  to'  call  upon  him  to  attend  the 
account;  and  when  that  is  taken,  and  the  Plaintiff  has 
redeemed  laAy  Hughes's  executors,  to  call  upon  Mr» 
Widpole  to  pay  off*  the  amountj  or  be  foreclosed.    It  is    Subsequent 
now  clearly  setdedj  that  a  subsequent  mortgagee   diust  inortgagee,  re- 
rede^QO:  the  entire  mortgage  of  a.prior  mortgagee.   There  ^®®™'ng  a 
would  .be  some  ground  for  the   objection,  if  the  Plain-  '*"**'  niort- 
tiff  might  redeem  Lady  Hughe^s  executoiss  by  parcck-  ^^^  ;» 
so  muck  as  alTects  die  estate  of  his  mortgagor  Lord  tirely. 

Clinton. 
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1806.  Clinton*  But  that  is  not  competent  to  him.  He  must 
redeem  them  altogether,  or  not  at  all.  He  must  pay  off 
the  whole  sum;  and  put  himself  completely  in  thdr  stead; 
Clinton,  ^and  then  he  has  a  right  to  consider  Mr.  tVatpqleaa  his 
mortgi^or.  The  same  Law;  that  gives  him  the  right  to 
call  upon  h^dy  Hughes*u  executors  to  convey  an  estate, 
with  which'  he  has  no  connection,  imposes  upon  Him  the 
duty,  ais  Well  as  gives  him  the  right,  to  call  upon  the 
owner  of  that  estate  to  be  a  party. 

It  is  s^d,  he  will'  contend,  that  the  Plaintiff  cannot 
call  upon  him  for' any  of  the  purposes  of  this 'cause. 
Supposing  it  framed .  to  embrace  that  olqect,  a  material 
interest  in  him,  .he  is  not  a  i»tranger  to  the  account; 
which  is  an  accbimt  of  a  debt  due  by* him;  for  that  is 
the  firjilt  purpose,  for  which  he  is  to-  be  called  into  the 
cause.  *  The  Plaintiff  says,  he  is  about  to  pay  the  debt, 
due  by  Mr.  Walpole,  and  from  his  estate.  Mr;  Wal^ 
pole  cannot  say,  he  is  a  stranger ;  and,  that  it  is  imma- 
terial to  him,'  what  the  amount  of  tha#  debt  is.  He 
has  unquestionably  an  interest' in  that  respect;* and  still 
fiuther,  upon  the  ulterior  demand  of  the  foreclosure  of 
hb  estate,  if  the  debt  is  not  paid.  See  the  inconve- 
nience of  the  contrary  course.  Lord  ClhUon  is  before  the 
Court.  The  account  is  binding  upon  him,  but  not 
upon  Mr.  Walpole.  This  is  a  plain  account;  but  sup- 
pose an  intricate  and  doubtful  account;  which,  attended 
to  by  that  party,  might  produce  a  different  balance 
from  that,  which  would  be  the  result,  if  it  was  not 
taktowith  the  same  attention  as  that  party  would  give 
to  •  it.  Suppose  it  taken,  so  as  to  bind  L6rd  Clinton ; 
and  afterwards  Mr.  Walpole  is  'Called  upon  in  a  sub- 
sequent, proceeding :  the  account  must  be  repeated 
against  him.  Suppose,  then  it  is  more  &vourable  to  the 
mortgagor :  how  is  the  ultimate'  Decree  of  redemption 
to  bq  framed?  -When  both  the  owners  are  before  the 

Court, 
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Court,  the  decree  viD  be,  that  upon  their  pq;ying  the  '  1806. 
money  the  prior  ^  mortgagees  .Bhall  convey  the,-  i^tate.;  ^^v^ 
and  in  default    of.  payment  they  shall   be    foreclosed.  ^ 

Suppose,  there  are  two  accounts,  giving  different  re-  CuNTOif. 
suite  f  what  sum  they  are  to  pay  ?.  That  would  be  a  very 
embarrassing  situation.  There  is  good  sense  in  saying, 
the  mortgagor  shall  be  before  the  Court:  and>  if  any,  . 
that  all  those,  who  ore  mortgagors  of  the  same  estate, 
shall  be  before  the  Court;  for. there  is  no  such  incon- 
gruity in  holding,  that  in  the  absence  of  any  mortgagor 
the  account  may  be  taken  betwieen  the  ^rst  and  second 
incumbrances,,  as  in  holding,  that  in  the  absence  of  a 
mortgagor  of  a  part,  the  account  shall  be  taken  against 
another  mortgagor  of  a  part.  These  are  both  p'arties  of 
the  original  mortgage,  that  must  be  redeemed  or  fore-  . 
closed  together.  Such  an  account  must  be-  t$JLen  as  that 
one  decree  can  be  pronouilced  against  them.  There  is 
theicefore  a  clear  necessity  of  having  Mr.  Wa^ole  before 
the  Court,  .as  well  as  Clinton. 

If,  to  avoid  that,  it  is  said,  Lord  CUnian  shall  be  con^ 
sidered  no  party  at  all  to  Lady  tfn^A^^'s  mortgage,  the 
bill  must  be  dismissed  as  against  him ;  for  there  is  nothing 
to  pray :  but  it  would  be  a  mere  case  as  between  first 
and  second  mortgagees.  But  I  have  said,  by  the  course 
of  the  Coutt  such  a  decree .  as  that  ought  not  to  be 
made.  If  such  a  decree  was  not  made  by  Lord  TAurltne,' 
where  there  was  an  obvious  inconvenience,  why  should- 
I  make  it  in  a  case,  where  th^re  is  no.  inconvenience 
respiting  to  the  party  from  the  necessity  of  bringing 
all  the  mortgagors  before  the  Court?  •.  This  was  my  * 
original  opinion.;  to  which  upon  turning  it  over  in 
in.  my  mind  I  adhere;  but  with  considerable  diffidence, 
on  account  of  the.  declaration  of  the  Counsel  ^as  to  the 
great  difficulty  of  bringing  Mr.  Walpole  before  the  Court. 
I  do  not  see.  that  difficulty ;  and  the  settled  rule  of  the 
Court    requires,    that  I  should    not    make   the  decree 

prayed 
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JBOft         J)raycd  by  the  Plwntiff/ either  for  the  payment  of  fhe 
!jT^  mon^,  ortbe  redemption  of  the  prior  mortgagee. 


'GUKTOKt 


For  the  Plaintiff  liberty  was.  then  desired  to  amend 
generally ;  which  was  much  redi8te4  by  the  Defendants ; 
insisting^  thai  the  Court  wpuld  iiot^  after  issiies  had 
been  joined^  much  less  at  this  period  of  the  cause, 
permit  the  issues  to  be  Taried»  and  that  even  the  prayer 
^ould  not  be  amended  to  the  extent  of  praying  new 
refief:  viz.  a  foreclosiire). instead  of  a  sa)e«  The  object 
of  tbQ  bill  in  the.  judgment  of  the  Court  failing  ento^ly, 
the  cause  cannot  now  be  recast,  and  shaped  di£ferently$ 
which  is  against  principle  and  practice ;  leading  to  much 
additional  Utigation;  and  the  costs  of  the  day  by  no 
means  satisfy  the  expence* 

OChe  Mabtbi^  of  theRoLts. 
In  Cook  T.  Martyn  (64)  liord  Harehridte  says,  the 
prayer  for  general  relief  js  sufficient;  though  the  Plaintiff 
should  not  be  more  exploit  in  the  p^er  of  the  bill : 
but  as  in  that  case  general  relief  was  prayed  iA  one 
part  of  the  bill,  ai^d  particular  relief  in  anothw,  it  stood 
oyer  to  be  amended  upon  paying  the  costs  of  iii» 
day.  So  far  it  is  an  authority  against  makmg  the  de« 
cree  without  iU[i  amendmfsnt.  Suppose,  this  Plaintiff  had 
only  prayed  general*  relief  fraidng  the  bill,  just  as  it 
is:,  would  not  the  relief,  adapted  to  his  case,  be  re- 
demption or  foreclomire?  In  Cholmley  v.  I%e  Couniest^ 
af  0^<^(i{65)  it  is  stated,  that  praying  relief  agamst 
a  mortgagee  is  the  same  tiung  as  paying  to  redeem ;  for 
redemption  is  the  proper  relief  r  and  if  upon  a  refer- 
epce,  to  see  what  is  due,  they  do  not  redeem,  the 
Court  will,  tuipon  the  ajpplieation  of  the  mortgagee,  dis- 
miss 
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Atss  t£e  bin  as  against  hhn;  which  is  equhraleiit  to  de-f         laoO; 

treeing  a  foreclosure.    To  the  extent  of  allowing  you 

to  alter  the  prayer^  I  have  no  objection :  but  I  can  find 

no  authority  for  amending  the  bill  getieraUy.  Cuntqiq 

•  •  •  .'  »  '  .       ■  * 

For  the  Plaintiff. 
The  object'  is  ohly  to  adapt  the  prayer  of  relief  to 
Mt.Walpole. 

The  Master  of  the  Bolls. 

Has  that  ever  been  done?    At  one  period  the  want  of 

a  party  was  fatal.    Tliat  is  not  so  now.    But  has  the 

Court  gone  farther  than  ibis ;  that,  if  the  bill  will  do 

with  the  addition  of  that  party,  the  suit  may  go  on» 

•■%  •  .    '     •      ■  '      . 

For  the  Plaintiff. 
The  application  is,  not  to  vary  the  bill  as  against 
those  parties  in  any  respect;  but  merely  to  pray  against 
Mr.  PKafyah  what  tlie  circumstances  in  this  bill  will 
entitle  the  Plaintiff  to  pray,  without  reference  to  the. 
other  parties.  This  point  was  decided  by  Lord  Rossltffi 
in  Beaumont  y.  Boultbee  (66).  When  publication  had 
passed,  the  relief  prayed  specifically,  was  thought  not  to 
he  tbat,  to  whidi  the  Plaintiff  was  entitled,  being  con- 
traded  to  an  account  from  the  year  1790,  for  instance.' 
He  theirefiyre  applied  for  liberty  td  amend,  by  adding 
sat  Additional  prayer  of  relief*  That  was  resisted  upon 
tke  ground,  that  the  answer  put  in  was  applicable  to  that' 
specific  prayer.  After  much  discussion  Lord  RosslyH 
decided,  that  it  was  competent  to  the  Plaintiff  to  amend,^ 
by  addmg  thai  additional  prayer.  The  distindtioii 
is,  that  after  pubGcation  the  Plaintiff  cannot  amend 
by  inserting    new  facts;   but  may  amend  the  prayer; 

where 

(66)  Ante,  Vol.  V,  486.    VII,  6TO. 
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1809.  where  the  case  mJEide  would  entitle  him  to  relief  more 
specific  or  extended,  than  is  comprised  in  the. original 
prayer.  In  this  case  no  witnesses  were  examined. 
Clinton.  Liberty  to  amend,  by  bringing  a  new  party  before  the 
'Court,  must  include  such  statements  of  facts  as  may 
enable  the  Court  to  act  with  regard  to  that  party.  Sup- 
pose an  amendment,  by  bringbg  before  the  Court  another 
person  liable:  that  must  include  the  statement  of  the 
probate  of  a  Will,  for  instance,  a  prayer  of  relief  out 
of  the  assets,  &c. ;  not  stating  any  new  fact  as  to  the 
original  Defendants;  but  stating  those  facts  as  to  the 
new  Defendajit.;  with  a  view  to  make  the  bill  appro- 
priate as  against  him.  The  principle  of  that  decision 
in  Beaumont  t.  Boultbee  is,  that  it  was,  not  putting  a 
new  fact  in  issue,  but  letting  the  prayer  operate  as  to 
the  facts  already  in  issue. 

.    For.  the  Defendants.     . 

That  was  merely  an  ext^ion  of  the  relief  originally 
prayeid:  this  is  the  substitution  of  relief  of  a  different 
nature. 

The  Master  of  the  Rou^. 
The  object  is  to  vary  the  prayer  of  .  relief  ggiutist  all 
the  parties,  by  praying  a  foreclosure  instead  of  a  iale; 
That  alteration  in  Beau$noni  t.  BouUbee  was  very  airoBg. 
I  have  not  yet  delivered  any  opinion,  whether  JioB 
prayer  is  or  is  not  sufficient  to  entitle  the  Plaintiff-,  to  the 
relief,  to  which  he  thinks  himself  entitied.  Then  the 
question  is  premature*;  under  the  apprehenaicm,  that  it 
may  bedetermined  against  him.  Ought  I  to  do  any  thing 
more  than  merely  deliver  my  opinion,  that. the  relief 
prayed  cannot  be  had  i  Then,  if  you  pray  other  relief, 
there  are  not  competent  parties  for  that.  Should  I  do 
more  than  give  leave  to  add  parties?    I  havie  doubts 

upon 
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6n  the  first  question,  whether  the  prayer  is  or  is  not         1806.. 
sufficient,  as  i*  stand?;  for,  if  upon  the  statement  of  the  ^^^^ 

Bill  I  had  examined  the  deed  without  looking  at  the  1^.^*^ 

prayer,  I  should  have  concluded,  the  j^rayer  would  have  Cui^ton. 
been  to  redeem  the  first*  mortgage ;  and,  that  the  mort- 
gagor might  redeem  the  Plaintiff,  or  be  foreclosed*  But 
the  Bill  has  a  different  prayer*  The  question  then  is, 
may  the  Pkintiff  entirely  neglect  and  pass  over  the 
prayer  he  has  made;  and  desire  a.  decree  upon  the 
statement  he  haa  made  of  hh  own  case?  If  he  may, 
if  a  Plaintiff  may  of  course  abandon  his  prayer,  and  de- 
sire a  decree  according  to  his  case,  hord  Harditjicke'i 
difficulty  in  consequence  of  a  prayer  for  specific  relief, 
diffisrent  from  that,  to  which  he  conceived  the  Plaintiff 
to  be  entitled,  could  not  have  occurred.  There  is  great 
force  in  the  objection,  that  it  would  lead  to  great  addi* 
tional  litigation.  Parties  would  draw  their  bills  with 
very  little  caution;,  knowing  they  might  alter  them.  In 
many  cases  it  is  as  much  upon  a  Defendant  to  look 
to  what  is  prayed  against  him,  as  to  what  is  stated^ 
On  the  other  hand^  I  was  led  to  suppose  from  the 
case  (67)  before  Lord  Hardmcke,  that  it  was  in  no  in- 
stance to  be  permitted  t6  vary  the  specific  relief.  Upon 
that  impression,,  and  the  precedent,  I  lyas  disposed  to 
permit  the  Plaintiff  to  vary  his  prayer  V  not  extending  it 
to-  any  variation  in  the  body  of  the  Bill  farther  than 
he  might  upon  the  mere  permission  to  add  a  party;  if 
it  was  consequential  upon  that  to  add  to  the  Bill  whst 
was  necessary  to  make  the  case  and  decree  consistent 
with  the  addition  of  that  party.  No  permission  is  ne-- 
cessary  to  introduce  such  facts  as  are  consequential  upon 
that.  But,  if  the  Plaintiff  thinks  his  Bill  imperfect,  and 
faitfaer  statement  is  necessary, '  I  doubt,  whether  the 
permission  would  answer  his  end;  for  it  is  hardly  pos^ 
sible  to. separate  the  cases;  so  that  the  other  Defend- 
ants shall  not  be  affected  with  what  is  prayed  against 

(67)  Cook  V.  iMorlys,  1  Atk.  2. 
Vol.  Xn.  E  Mr. 
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Mr.  Walpole.  He  is  a  party  in  the  mortgage;  and 
what  is  prayied  against  him  must  be  prayed  against 
Lord  C&nian.  Mr.  Walpole  does  not  stand  in  that  de* 
lached  situation,  that  admits  bis  being  merely  added  as 
a  party,  with  a  prayer  against  him,  detached  from  the 
other  parties.  Under  that  doubt  perhaps,  it  would  .be 
better  to  submit  to  a  dismission  of  the  Bill,  and  to  file 
another. 


The  PkintiflTs  Counsel  expressing  their  readiness  to 
take  such  Order  as  the  Court  would  grant.  The  Master 
of  the  Rolls  said,  they  should  have  liberty  to  amend 
generally,  by  adding  parties;  and  they  might  pray  a 
redemption  or  foreclosure  in  the  alternative;  observing, 
that  the  principle,  upon  which  this  was  granted  is,  thai 
it  is  the  relief,  to  which  the  Plaintiff  is  entitled^  The 
Order,  as  finally  pronounc^,  .was,  that  the  Plaintiff 
should  be  at  liberty  to  amend,  .by  adding  parties,  apd 
praying;  such  relief  as  he  might  be  advised. 


1806. 
Fe6.28lAi 
Special  order 
upon  ctroam- 
•taaoes  for 
time  to  answer 
witlioat  first 
obtaining  the 
usual  orders. 


NORRIS  V.  KENNEDY. 

¥TNi)ER  the  speciiJ  circumstances,  tiiat  there  were 
considerable  amendments  to  the  BiD,  and  the  De- 
fendants were  assignees  of  a  bankrupt,  who  was  out  of 
the  kingdom,  a  motion  was  made  for  time  to  answer 
until  the  first  day  of  Easier  Term :  the  usual  orders  for 
time  not  having  been  made. 

The  SoUeUor  General,  fin-  the  Plamtiff,  opposed  the 
motion ;  conceiving  the  practice  to  be  (though  with  some 
doubt  upon  it,  as  no  instance  could  be  foimd )  that  befiire 
special  application  the  regular  orders  for  time  should 

have 
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have  been  obtained;  in  order  that  the  Defendant  may 

come  ander  Lord /i(7«^fyi}'s  Order  (68). 

-      •      ■        '     '  '  .      •  ' 

Mr,  Wetherell,   in  support  of  the  l^Iotion,  observed, 

that  there  would  be  an  inconsistency  in  first  getting  the 
Defendant  under  that  Order,  and  then  making  an  appli- 
cation for  farther  time. 

The  Lord  Chancellor  said,  the  application  was  rea- 
sonable under  these  circumstances;  and,  therefore,  un- 
less the  practice  was  against  it,  the  Order  should  be 
made  (69). 

(68)   General  Order,  23d         (60)  See • —  v.  Itiddie, 

January,  1704,  4  Bro.  C.  C.  post,  Vol.  XIX,  112.  Fatn^- 
M4.  Ord.  in  Ch.  edition  by  worth  y.Yeomans,^  Mer.  142. 
Mr.  Bemmest  40^. 


a? 
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NORRt^ 

Kbnhkdt. 


RANDALL  v.  MORGAN. 


Rolls. 

1805. 

Dec.l2M,16fA. 

AN  Exception  was  taken  by  the  Defendant,  Philip    Construction 
Godfrey,  to  the  Master's  Report,  for  not  allowing  of  a  letter;  as 
the  sum  of  2000/.,  claimed  by  him  as  a  debt  from  the  J^^^^^^^^JlJ^^^ 

testator's  estate,  under  the  foUowuig  ebcumstances.  ^  . 

**  agreement  to 

give  a  mar- 
By  a  letter,  dated  the  30th  of  September,  1792,  pre-  riage  portion. 

vious  to  the  marriage  of  Godfrey  with  Mary  Croole,  a    Another  let- 
natural  daughter  of  the  testator,  in  answer  to  an  ap-  ter,  subsequent 
plication  by  Godfrey ,  respecting  the  fortune  he  was  to  ^®  ^^^   ^^^' 

receive  with  his  wife,  the  testator  expressed  himself  in  ""P*  ***  /*" 

.  '^  rizmgthehns- 

the  followmg  maimer:  ^^^^j  ^^  ^^^^ 

\r       t  1111  •  t      1  ^^^  interest, 

"  You  have  already  had  my  sentiments  m  the  letter  ^^^  ^^  ^  ^^^^j 

''  I  wrote  you  from  St.  Kitt*B ;  and  nothing  has  arisen  nrhioh  was  ne- 

"  since  ver  executed, 
could  not  pre- 
vail as  evidence  of  a  promise ;  which^  if  sabsequent  to  the  marriage, 
was  void,  as  nudum  pactum;  and  a  previous  promise  not  being  shewn; 
if  that,  by  parol,  with  a  written  recognition  after  the  marriage,  would 
do,  within  the  Statute  of  Frauds. 
E2 
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''  since  that  period  to  induce  me  to  alter  my  opinion. 
"  The  addition  of  lOOW.  3  per  cents,  stock,  is  not  suf- 
*'  ficient  to  induce  me  to  enter  into  a  deed  of  settlement. 
*'  Whether  Mary  remaiiis  single  or  marries,  J  shall  allow 
"  her  the  interest  pf  2000/.  vX  ^  per  cent,  if  the  latter  I 
*<  may  bind  myself  to  do.  it  and  pay  the  principal  at  my 
"  decease  to  her  and  her  heirs.** 

Another  letter^  dated  the  25th  of  July^  1793,  soon 
after  the  marriage,  from  the  testator  to  ]Vf rs«  Godfrey^ 
contained  the  following  passage: 

"  Mr.  Godfrey  may  draw  immediately  on  James  Akers^ 
"at  thirty  days  sight,  for  40/.,  the  half-year's  interest 
"  due  on  my  bond  for  2000/.,  which  became  due  on  the 
"  first  of  this  month.** 

The  testator  died  upon  th^  26th  of  October,  1799. 

Godfrey f  being  one  of  die  executors,  by  his  examina* 
tion  stated^  that  both  before  and  after  his  marriage  the 
testator  promised  to  elcecute-  a '  bond  to  him  for  pay- 
menji;  of  the  sum.  of  2000/.,  with .  interest  at  4/.  per  ceni. 
per  annum,  during  the  life  of  the  testator,  ais  a  marriage 
portion;  and  the  Defendant  married  on  the  faith  of 
such  promise ;  and  settled,  the  sum  of  2000/.  Old  South 
Sea  Annuities  on  hb  wife,  and  the  issue  of  the  mar- 
riage I  but  the  testator  never  did  execute  the  bond  f 
though  he  considered .  himself  liable  thereto,  as  appears 
by  the  letter  of  July  1798 ;  and  during  his  Ufe  he  re« 
galarly  paid  the .  interest  of  the  said  sum  of  2000/.,  at 
4  per  cent,  per  annum,  to  the  Defendant  up  to  the  Ist 
ofJii/y,n98. 

Lady  Durrani,  by  her  aflSdavit  stated,  that  she  fre- 
quently he^rd  the  testator  say,  he  paid  the  Defendant 
Godfrey,  the  suki  of  40/.  half-yearly,   the  intereit  of 

aoow 
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SOOOLi  which  he  (the  testator)  had  promised  MrrOcnf- 
Jrey  on  his  marriage ;  and,  that  he  would  give  Godfrey 
his  bond  for.  that  sum,  until  he  had  it  in  his  power 
4o  pay  the  same;  and  one  day,  in  1795,  the  testator's 
mother,  who,  the  deponent  understood^  had  received 
a  letter  fi^m  Godfrey^  begging  her  to  ask  the  testator 
for  some  interest  due  on  the  said  promised  bond,  said 
to  him,  "  Crocie^  why  don't  you  at  once  give  him  your 
''  bond  or  pay  him  the  2000/.  ;**  when  the  testator  an« 
awered,  "  Well,  well,  I  wiD  do  it." 


M 


leoe. 


Ramdau:. 
MoRaAif. 


Mr.  RomiUy  and  Mr.  JVhbhaWj  in  support  of  the 
Exception.  • 
This  Court  would  have  compelled  a  settlement  ac« 
cording  to  the  letter,  previous  to  the  marriage.  The 
construction  of  marriage-contracts  is  fiberal,  above  aD 
others.  Upon  that  subject  a  loose  note  or  memorandum 
is  sufficient  to  bind:  Bird  y.  Blosse  {jlQ\  Wankf&rdv. 
Foiherby  (  71 ),  Cookes  v.  MtueaU  ( 7S  ) ;  a  case  frequendy 
cited,  and  insisted  upon  in  the  most  modem  case^ 
Luderi  v.  AnHey  (  73) ;  in  which  a  specific  performance 
of  a  proposal  in  a  letter  was  decreed.  This  case  is 
infinitely  stronger.  The  letter  in  diat  was  as  uncertain 
as  this  is,  from  the  expression,  **  I  may  bind  myself.'* 
The^pnrase,  '^  I  have  proposed,"  by  which  LordJRow/yn 
bound  Mr.  AnHey,  did  not  import  an  actual  agreement: 
but  his  Lordship  held,  that  afler  a  proposal  of  thiis 
nature,  the  marriage  following,  he  should'  expect  4 
specific  dissent;  and  should  hardly  be  satisfied  with 
any  dbsent,  except  some  sort  of  new  settiement :  other- 
wise it  must  be  presumed,  that  the  marriage  took  place 
upon  the  fiiitb  of  that  proposal 

Mr, 


(70)  3  Ventr,  301. 

1  Eq. 

(72)  2  Vem.  200.      1  ^. 

Ca.Ab.7!2. 

' ' 

Ca.Ab.22. 

(71)  2  Vem.  322. 

1  Eq. 

(73)  Ante,   Vol.  IV,  601, 

Ca,i46,  22. 

V,  213. 
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Mr.  JRfcAarcitf  and  Mr.  Thomson^  Mr.  FonbUinqyJef 
Mr.  Martin^  and  Mr.  Bett,  for  the  Report. 
What  the  Defendant  Godfrey  himself  says,  is  not 
evidence.  The  expression^  '^  I  may  bind  myself  to  do 
f  ^  it/'  musty  by  construction^  extend  to  the  prindpaL 
-He  refbses  to  engage  with  the  per^oif,  making  the  proi- 
posal.  In  Luders  v.  Ansiey  the  expression  that  he 
had  proposed;  and  die  marriage  was  considered  «6 
an  acceptance  of  the  proposal,  by  which  the  agrees 
ment  was  concluded.  This  letter  leaves  it  entvely  SEt 
the  discretion  of  the  party.  The  conversatv^n,  subse- 
quent to  the  marriagei  shews  a  floating  inteirtion ;  but, 
at  the  same  time  proves,  that  thd  act  was  hot  done. 
d&B  undertaking  in  writing  to  payi  in  consideration  of 
a  marriage,  to  be  had,  was  necessary  by  die  Statute  of 
Frauds  (74).  ^  The  inference  in  this  caseiisythat  n» 
audi  engagement  took  place  previously  to 'the  marriage; 
and  the  testimony,  si^sequent  to  the  marriage,  amoontt 
to  nothing  mc^re  than  honorary  obligation, ;  not  having 
H  legal  effect;  that>  if  he  should  approve  die  marriage^ 
Mrs.  Go^rey  should  Jiave  die  principal  of  that  siim,  the 
interest  of  which,  whether  she  mariied  or  not,  he  in* 
tended  fdr  her.  This  letter  cannot  iu  anywaybe  con^ 
sidered  as  a  promise ;  containing  a  rejeotion  of  die  pvo)- 
posal:  that  iaLudersv.  Ansiey  (75).wia8  somethiDg  like 
a  specific  proposaL  The  terms  were  Understood.  In 
Douglas  V.  Vimieni  (76)  the  Court  would  not  decree  the 
payment,  but  left  it  to  law. 


Mr.  Rdmttyf  in  Reply. 
The  agreement,  or  evidence  of  it,  must  be  in  writ*-, 
ings  and  the  question  is,  whether  in  this  case  there  is 

hot 


(74)  Stat  29  CA.  IT.  c.  8. 
(76)  Ante,  VqU  IV,  601. 
V,  213. 


(76)    I  Eq. 
2  Vem.  202. 


Co.   JLh.  23. 
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not  evidenee  in  writitig  of  an  agreement  If  a  letter 
stibsequetat  to  the  marriage,  alone  existed;  and  con- 
tained sufficient  evidence  of  an  agieement,  prcTious  to 
the  marriage,  that  agreement  would  be  enforced;  for 
it  is  not  necessary,  that  the  agreement,  should  be.  in 
writing  ;•  but  the  ievidence  of  it  must  be  in  writing,  as 
9rell  in  the  case  of  marriage,  as  of  a  purchase.  The 
true  grammatical  construction  of  this  letter  is  to  read 
the  words  **  if  the  latter  I  may  bind  myself  to  do  it,'* 
as  if  they  were  in  a  parenthesis ;  not,  as  they  are  reprer 
sented,  referring  to  the  principal,  as  well  as  the  in- 
terest ;  for  which  the  word  *'  /a"  should  be  inserted 
before  "  poy"  But  if  that  is  ambiguous,  the  second 
letter  removes  all  doubt*  Declaring,  that  in  all  events, 
whether  she  shall  be  single,  or  married,  be  will  allow 
her  the  interest,  and  pay  the  principal  at  his  decease^ 
can  it  bd  supposed,  he  intended  to  leave  all  at  his  difih 
cretion  ?  An  expectation  is  held  out,  that  the  fortune 
shall  amount  to  a  particular  «nm;  which  is  sufficient; 
and  a  pronuse  b  not  necessary.  Upon  the  second  letter 
the  testator  appears  to  have  conudered  it,  as  if  be  had 
actually  given  his  bond. 


71 


feoo. 


Bandall 
Morgan, 


The  Master  of  the  Rolls. 
It  appears,  that  the  Defendant  Godfrey  made  his  first 
claim,  as  for  a  debt,  due  to  him  upon  the  testator's 
bond.  It  is  now  admitted,  that  he  neither  has,  nor 
ever  had,  a  bond  for  the  sum  of  3000/.  The  question 
is  only,  whether  he  is  a  creditor  by  simple-contract  for 
that  sum.  By  the  Statute  of  Frauds  ( 77  )  an  agreement 
in  consideration  of  marriage,  to  be  effectual,  must  be 
in  writing.      The  Defendant,  aware  of  that,  contends, 

th^t 


1805. 
I)cc.l0l^ 


(77)  Stat.  20  CA.  II.  c.  3. 
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that  he  has  sueh  an  agreement ;  and  he  produces  the 
letter,  dated,  the  30th;of  Septemberi  1792;  which  he 
contends  constitutes  an  agreement,  to  giye  a  portion  of 
2000/.  There  are  passages  in  that  letter,  which,  if 
they  werie  detached  from  it,  and  could  be  considered 
by  themselves,  would  amount  to  agreement.  But  there 
is  lio  agreement  whatsoever  upon  the  whole  letter; 
taken  together.  Some  previous  correspondence  had 
passed,  relative  to  a  settlement  upon  the  intended  mar- 
riage ;  and  the  testator  referring  to  that,  says,  ''  the 
'^  addition  of  1000/.  3  per  cent,  stock  is  not  sufficient  to 
^'  induce  ptie  to  enter  into  a  deed  of  settlement.-' 


,  It  would  be  surprising  afterwards  to  find,  that  in  this 
very  letter  he  had  become  bound  to  make  a  settkmelit ; 
or  to  give  a  promise,  which  would  be  as  binding  upon 
him.  Upon  the  subsequent  passage  of  that  letter  it  is 
contended,  that  his  doubt,  whether  he  should,  or  should 
not,  bind,  himself,  relates  to  the  whole :  that  is,  bodi 
to  interest  and  prineipal.  On  the  other  side  it  is  oon- 
tended,  that  the  words,  **  if  the  latter  I  may  bind 
**  myself  to  do  it,'*  should  be  read,  as  if  they  were  in  a 
parenthesis;  in  which  case  the  passage  would  amount 
to  an  absolute  engagement  to  pay  the  principal  at  his 
death :  with  a  doubt,  whether  he  would  bind  himself 
to  pay  the  interest  during  his  life.  But  it  is  clear,  he 
means  to  reserve  it  entirely  within  his  own  power,  to 
bind  himself,  or  not,  as  he  might  think  fit,  after  the 
marriage  should  have  taken  place,  He  professes,  ipdeed 
a  resolution,  a  determination,  on  which  he  meaps  tq 
act:  but  it  is  one,  which  he  keeps  in  his  owi|  power;  the 
execution  of  which  is  to  depend  entirely  upoil  himself; 
and  he  resolves  not  to  put  it  in  the  power  of  any  other 
person  to  compel  hhn  to  comply  with  that,  which  seems 
his   4^t^rmination.      If  the    other  construction   should 

prevaili 
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prevail,  lie  would  be  maldng  a  settlement  in  the  most 
disadvantageous  way,  on  his  side,  withoiit  -stiptdating 
for  any  settlement  by  the  husband;  though  just  he* 
fore  he  had  declared,  that  the  settlement,  offered  by 
the  husband,  was  insuflScient  to  induce  him  to  make 
any  settlement  This  letter  therefore  is  no  agreer 
ment 


7S 


l8iM. 


Ranoau. 
MoaoAK^ 


Then  the  letter  after  the  marriage,  addressed  in  the 
inside  to  Mrs.  Godfrey,   but  directed  to  her  husband^ 
does  not  purport  to  be  a  promise  of  any  kind ;  and  it  is 
admitted,  that  no  bond  existed.    But  it  is  evidence,  that 
the  testator  conceived  himself  to  have  come  under  some 
previous  engagement,   by  virtue  of  which  he  was  dien 
acting:  some  engagement,  which  he  conceived  equivar 
lent  to  a  bond ;  and  therefore  he  treats  it  so.    Probably 
a  promise  was  given  by  him  to  make  a  bond.    A  pro- 
mise, if  there  was  one  in  this  letter,  to  give  a  bond,  or 
pay  a*  sum  of  money,  would  have  been  nudum  pacium^ 
without  consideration;  and  the  performance  could  not 
have  been  enforced  (78).     As  evidence  of  a  promise 
already  made,   the   letter  does  not  ascertakx,   to  what 
promise  it  relates ;   or,   when  the  promise  was '  made ; 
whether  before,   or  after,   marriage;    if  after,    such  a 
promise  would  also  be  nudum  pactum:  and  this  recog- 
nition would  not  give  it  validity.    Supposing  however, 
that  this  letter  refers  to   some   parol  promise   before 
the  marriage,   I  doubt  extremely,  whether  Chat  would 
be  sufficient  to  entitle  the  Court  to  construe  this  into  an 
acknowledgment  of  a  debt ;   for,  the  promise  being  in 
itself  a  nullity,  producing  no   obligation,  a  written  re- 
cognition, after  the  marriage,  would  give  it  no  validity. 
Otherwise  the  construction  of  the  fourth  section  of  the 

Statute 

I19y  See  PiUang  v.  Van  Mierap,  9  Burr.  1063.     Rann  Ti 
fftiffiiet,  7  Term  Rep.  360,  a.    1  Fonb.  Tr.  Eq.  3«. 
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1806.  ^'  No  mon^  is  to  be  sold  out  of  the  stocks  tiT  pay 

.  ^   ^^^^         /^  these  legatees:  but  they  must  be  paid  out  of  the  lients 

iy,  /'and  interest  of  mortgages,:  &c. ;:  and  when  they  are 

Beai>p       /^  paid,   together  with  my  funeral  eitpences  which  I  de- 

'^  sire .  to  be  paid   first,   that  then  the  income  of  my 

f'  estate  I  desire  may  be  put  into  the  3  per  cent.  Con- 

f*  solidnted  Bank  Annuities,   there   to   remain  till   the 

M  youngest  child  of  .my  nephew  Thomas  Satubttry,  that 

''  is  bom  of  his  present  wife,  attain  die  age  of  18  years, 

'-'  if  a  daughter;  but  if  a  son,  then  when  he  attains  the 

^f^ge  of  2}  yeard,  then,  to  be  divided  among  them  in 

*'  equal  portions.** 

Then,  after  some  directions  as  to  his  fuQer^lf  the 
testator  proceeded  as  follows : 

**  Margaret  Shepherd  is  to  have  the  eight  guineas 
'*  per  annum,'  during  her  natural  life,  and  then  to  return 
'Vto  the  diildren  of  my  nephew  T^muu  Sansbury  of 
*'  Cawiherp  aforesaid,  that  is  under  the  age  of  their 
•' brother  JbAiip** 

.    The  Bip  was  filed  by  the.  younger  children  of  Th^ma^ 
.    ^ofi^&ttry  against  tl^eir  elder  brother  Jo/m  iind.the  ea^ei- 
putorp.    Afterwards  two  of  the  ypung^r  phildreq  died* 

The  ea;use  stood  fi>r  judgment 

*    ne  Mastek  of  the  Rolls. 

The  principal  question  is,  whether  the  capital,  or  th^ 

.     income  only,  of  the  personal  estate  is  disposed  of  by 

this  Win.   '  Another  question  is,   to  whom  that,  which 

the  testator  has  disposed  of,  be  it  capital  or  mcome,  is 

fnteifd^d  to  be  given ;  and  the  third  (Question,  at  what 

time 
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tiine  the  interests  of  the  persons,  who  may  be  entided 
under  the  Will,  were  to  vest 

As  to  the  first  question  it  seems  to  me,  that  this  is  a 
disposition  of  nothing  but  income,  properly  so  called : 
no  words  extending  to  the  Corpus  or  capital.  This 
could  never  be  a  disposition  of  leasehold  estate:  of 
which  a  considerable  part  of  this  property  consbts.  It 
would  be  perfectly  absurd  to  say^  a  leasehold  estate^ 
which  the  testotor  has  not  directed  to  be  sold,  should 
be  invested  in  the  3  per  cents.  The  consequence  iS/ 
that  as  to  the  capital  the  tes^itor  is  dead  kitestate^ 

Sd  Question.~^Upon  this  Will,  to  whom  the  income 
is  given,  is  quite  obscure.  The  testator  has  mentioned 
only  the  youngest  daughter,  or  youngest  son  of  Thomas 
Sansbury.  It  wa3  contended,  that  he  meant  the  younger 
children  in  exclusion  of  the  eldest  son ;  and  in  support 
of  that  construction  reliance  is  placed  on  the  subsequent 
clause;  directing,  that  Margaret  Shepherd  is  to  have 
the  eight  guineas  |>er  annum  during  her  natural  life,  and 
then  to  return  to  the  children  of  his  nephew  Tha^s 
Sansbury,  *'  that  ii3  under  the  age  of  their  brother  John/* 
The  testator  had  before  given  Margaret  Shepherd  an 
annuity  of  eight  guineas,  to  be  paid  out  of  the  rent  of 
a  house.  Where  a  Will  is  so  very  obscurci  the  C!ourt 
must  be  contented  with  vei'y  slight  circumstances  for  its 
explanation;  and  this  seems  to  lead  to  the  conclusion, 
ihat  he  did  not  mean  John,  the  eldest  son,  to  take  with 
the  younger  children,  having  given  him  a  distinct  and 
separate  legacy ;  which  may  account  for  not  letting  him 
in  upon  this  part  of  his  property  under  the  denomination 
of  income.  He  does  appear  there  to  confine  the  gift  ' 
to  the  children  uqdier  the  age  of  John.  That  bequest 
therefore  is  confined  to. the  .younger  childxen  o£  Thomas 
Sansbury. 

Then, 


77 


180d. 


Sansburt 
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Then,  soine  of  dioa^  children  being  dead,  and,  fus  it 
does  not  appear,  that  the  youngest  child  has  attained 
the  age  prescribed,  the  third  question  is,  whether  their 
shares  were  vested.  They  are  not;  Thejr  could  not 
^est,  until  the  youngest  child*  attained  the  age  pre- 
scribed; f(Mr  there  was  no  substantive  gift  to  thetn. 
The  only  way^  in  which  they  caii  claim,  is  under  the 
direction  to  the  executor,  ''then  tobe  ditided  amongst 
"  them  in  e^[ual  portions/*  Therefore  the  time  of  the  di- 
vision is  annexed  to  the  very  substance  of  the  gi{l(  81 ) ; 
Vhich  is  iiot  an  independent  gift ;  with  a  time  for  pay- 
ment, or  distribution,  appointed  afterwards.  The  income 
iniist  accumulate,  until  the  youngest  child  attains  the  age 
presmbed.  Until  that  period  the  distribution  cahnot 
take  place. 


The  Decree  directed  an  inquiry,  who  were  the  next 
bf  kin  at  the  time  of  the  testator's  decease ;  and  de- 
dared,  that  the  income  belongs  to  the  younger  children, 
Exclusive  of  John, 

(81)  Ante,  BattfiMrdt.  Kebbett,  Vol.  Ill,  363;  see  the 
bote,  304. 


tiLLINCJ  r.  ARMITAGE. 

TN  this  isause  the  object  of  the 'bill  was  to  obtafai  H 

lease  from  the  Defendant.     For  that  purpose  the 

•     •  case; 


Rolls. 
1806. 

Dec  18M. 
Lease  not  de- 
creed upon  ex- 
penditare  in 
repairs  and 

improvements  under  an  alleged  agreement,  proved  by  one  witness :  the 
Answer  containing  a  positive  d^ial  of  the  agreement;  which  denial  was 
also  confirmed  by  circnmstanees. 

No  relief  upon' general  eqoityfrom  expenditare  under  the  observa- 
tion of  the  landbrd  by  a  tenant,  but  not  under  any  spedfie  engagement 
or  arrangement 

No  relief  under  an  agreement,  stated  by  the  Answer :  the  bill  not 
being  adapted  to  that  agreement ;  but  framed  upon  a  diCTerent  ground ; 
which  failed. 
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i»8e,  repredented  by  the  bill,  and  proved  by  oiie  wi^ 
neas,  was  au  agreement  in  179Q»  by  the  Defendant, 
that  in  consideration  of  repairs  and  improvements  tfS 
mills,  situated  upon  the  premises,  the  Plaintiffs  should 
hot  be  disturbed  during  the  Defendant's  life ;  and  ex4  # 
penditure  by  the  Plaintiffs  under  that  agreement,  to  the 
amount  of  5000L  in  1794  The  answer  contained  a 
positive  denial  of  that  or  any  other  agreetnent  or  pro« 
mise,  previous  to  the  year  1794;  that  the  Defendant 
ever  induced  or  led  the  Plaintiffs/ to  mak^«  finish,  or 
eomplelte,  the  said  alterations,  improvements,  or  re«>. 
psdrs,  or  lay  out  money  upon  any.  promise  or  assurarijce 
of  a  lease  for  the  U&  of  the  Defendant,  or  any  other 
term;  or  upon  any  promisee  or  assurance,  that  they 
should  not  be  disturbed  during  his  life,  Or  to  the  likef 
effect;  insisting,  that  the  only  agreement  took  placef 
upon -the  4th  of  April,  1794^  in  consequence  of  a  letter^ 
dated  the  34th  of  March  preceding,  to  the  Defendant 
from  one  of  the  Plaintiffs :  the  necessary  alterations  and 
improvements  being  estimated  at  $00/.  and  the  DefeA* 
dant  agreeing  to  advance  300/* ;  to  furnish  wood  at  a 
reasonable  price^  calculaied  at  about  100/.,  and  stone 
gratis  f  and  to  have  interest  at  5  per  cent. 


f0 


ifm. 


PlLLINO 

ARMrraos.' 


The  cause  stofod  for  judgment. 

The  Master  of  the  Rolls. 
In  this  case  there  is  a  good  deal  of  uncertainty  uponf 
the  agreement  itself;  as  it  is  stated  by  the  Plaintiffs.' 
The  '  answer  speaks  of  the  proposed  improvements^ 
What  they  were,  whether  all,  that  was  in  contempla^ 
tion,  or  only  this  particular  improvement  of  the  mills, 
is  left  in  some  degree  of  uncertainty.  The  only  wit- 
ness for  the  Plaintiffs,  SutcUffe,  does  very  distinctly  prove 
all,  that  the  bill  states,  as  the  subject  of  that  agree- 
ment   As  far  as  the  testimony  of  one  witness  can  go, 

this 
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1800.        tbi*  witness  distinctly  prores  all  the  aHegations  of  &e 

p''^^^  bill  as  to  the  agreement.    But  it  is  objected,  that  this  isf 

^^  blit  the  evidence  of  one  witness ;  and  the  agreement  is  de- 

Abmitaob.    med  by  the  answer;  and  therefore,  according  to  the  esUf 

No  Decree      Uished  rule  of  the  Court,   a  decree  cannot  be.  obtain^ 

jpontheeTi.     ^(gg).  On  the  other  side  it  is  said,  and  said  with  tn«hy 

.    I      .  that,  where  the  answer  is  not  as  positive  as  the  testimony 

aninst  the  An-  ^  ^^  witness,  the  testimony  of  the  witness  will  prevail 

swer;  unless     Against  the  answer;  or^  supposing  the  answer  positive,  yet 

the  Answer  is   if  the  testimony  of  the  witness  is  confirmed  by  circum-^ 

not  positive,  or  stances,  in  that  case  also  the  testimony  of  the  witness, 

the  witness  is    ^  supported  and  confirmed,  shall  prevail  against  die  Jin- 

confirmed  by   g,,^,.  3,,^  j^  i^  ^^  ^  ^j^  instance  the  answer  is  by  no 

eirmuDstaneeSa ' 

means   so  positive    as  the  testimony  of   the  witness: 

Aat  it  is  ambiguous;  the  direct  denial  is,  that  there 
was  any  concluded  agreement  between  the  parties.  The 
Plaintiffs  say,  in  the  understanding  of  the  Defei)dalit 
there  may  have  been  no  concluded  agreement;  yet  all 
this  may  have  passed ;  which  the  Court  may  call  a  con* 
duded  agreement;  and  he  ought  to  have  denied  the 
conversations,  alleged  to  have  passed,  and  the  promise, 
alleged  to  have  been  made«  It  seems  to  me,  that 
though  throughout  die  greatest  part  of  this  answer  the 
Defendant  speaks  only  of  recollection  and^  belief,  with 
reference  to  the  nature  of  the  conversation,  that  passed 
between  him,  the  Plaintifis,  and  the  witness,  in  the 
year  1790,  yet  in  other  parts  he  distinctly  denies  the 
fkct  of  having  made  any  such  promise,  as  b  stated  in 
the  bill.  He  denies,  diat  **  at  that,  or  any  other  time, 
'^  previous  to  the  year  1794*,  he  made  any  agreement 
^  at  promise  respecting  the  same  ;  and  then .  oidy  as 
*'  after  mentioned  ;**    denying,    not    only    any    agree^ 

menty 

(82)  See  ante,    The  EaU     town  v.  JokmHim,  III,  170; 
Bidia  Company  r.    DonaU,     and  the  note,  II,  244. 
Vol  IX,  275.    Lord  Cranio 
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tttenti  But  any  prondse/  He  positively  deniesy'^that  he  1806. 
ever  induced  or  led  the  Plaintiffs  to  make,  finish,  or 
complete,  the  said  alterations,  imptoTements,  or  re- 
pairs; o^  to  lay  out  money  Upon  any  promise  or  as-  Arm4Taok. 
•uranee  of  a  lease  for  the  life  of  the  Defendant,  or  any 
other  term;  or  upon  any  promise  or  assurance,  that 
they  should  not  he  disturbed  during  his  life;  or  to  the 
like  effect.  That  is  perfectly  inconsistent  with  the  tes- 
timony, that  he  stated,  as  a  condition  to  thetti,  that, 
if  they  would  lay  out  money  in  improvements,  they 
should  not  be  disturbed  in  the  possession  during  his 
fife.  The  Defendant  in  his  second  answer  states,  that 
he  did  not  believe,  know,  or  understand,  that  the  im- 
provements, which  he  saw,  were  making  in  faith  or  con- 
sequence of  any  agreement,  promise  or  assurance;  he 
not  having  in  fact  ever  made  any  agreement,  promise, 
or  assurance,  to  any  effect,  as  in  the  lull  stated,  but 
as  before-mentioned ;  referring  to  the  agreement'  of 
1794. 

As  to  collateral  circumstances,  they  api>ear  altogether 
in  favour  of  the  Defendant.  The  first  observation  is, 
that  this  agreement  is  supposed  to  have  been  entered 
into  in  October  1790.  It  is  supposed  to  relate  to  mills, 
then  in  great  want  of  immediate  repair.  The  witness 
so  states  it  The  bill  alleges,  that  their  customers 
were  contmually  deserting  them  on  account  of  their  in- 
abifity  to  complete  their  engagements ;  that  the  Defend- 
ant (and  the  evidence  goes  to  the  same  point,)  was  ex^ 
cessively  anxious,  that  even  that  summer  should  not 
pass  away,  before  the  alterations  were  begun;  and, 
that  he  directed  some  wood  to  be  purchased  for  the 
purpose  of  beginning  them.  Yet  it  does  not  appear, 
that  any  step  was  taken  towards  altering  or  improving 
the  mills  until  the  middle  of  the  year  1794;  and  all  the 
period  between  1790  and  1794  is  passed  over  both  by 

Vol.  XII.  F  the 
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taoff.  the  bin  and  thd  tfrldefice:  the  UU  fitfttingi  tiiat  tb^ 
Planit^y  relying  upon  aiich  ^^gr^Tbent,  did  in  1704* 
proceed  to  make  the  altera^ons  and  improTements.  It 
Aemitaq'b.  18  very  extraordinary,  that  thia  d^lay  ^hpuld  appear; 
and,  that  there  fthould  be  no  attempt  to  account  fo?  it  in 
alligation  even»  etill  less  by  eyidence* 

Then,  in  1794,  we  find  a  letter  by  one  of  the  Plain- 
tiiSa,  to  the  Defendant ;  which,  putting  the  eyidenoe  of 
:the  witness  out  of  the  question,  is  demonstraticaij  that 
no  such  agreement  took  place,  as  is  allej^d  i  that 
letter  making  a  proposition,  that  as  an  original  pn^po- 
^on,  for  certain  alterations  and  improvemmts  in  the 
mills;  and  for  negotiation  relative  to  those  alterations 
and  improvements.  According  to  the  bill  and  the  wit* 
nessy  every  thing  had  been  completely  settled  and  ad- 
justed in  October  1790;  the  Defendant  was  completely 
'  ipformed  of  the  alterations  intended ;  had  appf oved 
them,  wished  for  expedition ;  the  Plaintiffs  had  agr^^  to 
be  at  the  expence ;  and  he  agreed  to  let  them  be  un- 
disturbed during  his  life.  This  letti^r  is  perfectly  in-* 
consistent  with  the  evidence  %  according  to  which  notbhig 
Tenwned  to  be  discussed;  every  thing  was  setded.; 
and  they  proceed  upon  that;  connecting  together  the 
alterations,  begun  in  1794,  with  the  agreement  of  1790; 
not  statii^  any  new  discussion  or  engagement  in  the  in- 
terval The  conclusion  is,  that,  if  that  conversation 
did  pass,  no  erne  acted  upcm  it;  that  it  was  not  thought 
iuivisable  bjr  the  Plaintiffs  to  make  the  expenditure^  ^aat 
WAS  hi  their  cont^nplation.  The  very  drcumstanee,  that 
die  alterations  were  not  before  begun,  leads  to  that  .con- 
clusion: but,  when  I  see  tiiis  letter,  a  proposal  entirely 
.new,  with  the  rf  presentatiou  of  the  subject ;  quite  opep 
to  them* t9  troKt  upon,  it  ia  eonchi^ive  evidenoe^  thait 
what  t?us    d<»ie   ui   1790  waf    dep<wt)Bd    drom  t  and, 

that 
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tfiat  it  was  thought  necessary  to  come  to  a  new  art&ngeh 
moot. 

That  letter  is  dated  the  34ch  of  SUrcA;  and  the 
I)efeiidant  states  by  his  aiiswer,  that  upon  the  4th  of 
April  an  agreement  took  place,  totally  different  from 
Aat  of  1790^  sruggested}  vix.  that  he  would  advance 
SOOLi  and  ftamish  wood  at  a  reasonable  price^  and 
nkmegraiUf  upon  condition  of  h^^g  interest  at  S  per 
e0Mt.  and  the  value  of  the  wood  ho  should  famish ; 
which  was  about  100/.  |  and  aeoopdKngly  a  i4s0  of  the 
rent  took  place*  from  that  time;  which  contndued  as 
bog  4s  the  possession  of  the  Pl^ntifi^.  This  agree-' 
ment  in  1794  is  entirely  passed  over  by  the  Plaintiffii* 
They  ascribe  the  rise  of  the  rent  to  another  cause ; 
that  the  Defendant  did  not  claim  any  rent  during  the 
thfne  the  n)ills  were  lepairhig ;  «id  they  agreed  to  pay 
htito  intci^st  upon  the  arrear.  But  that  is  not  sup>- 
]jk>rted  by  the  evidence.  Then,  the  agreement  of  1794 
being  proved,  there  would  be  an  end  of  that  of  1790; 
if  it  was  ever  so  distinctly  and  substantially  made  out; 
for  there  is  a  total  departure  from  it :  another  arrange*^ 
ment,  up<Hi  quite  a  different  feoting*  I  cannot  attach  to- 
the  new  agreement,  supposing  it  distinctly  proved,  the- 
old  promise ;  for  that  applied  to  quite  a  different  case ; 
in  which  the  Defendant  was  to  advance  not  a  shiBing; 
and,  if  he  had,  SutcUffe,  the  witness,  admitted,  that  the* 
proper  charge  by  the  Defendtot  would  be  tO  per  cent. 
not  5  per  cent.  Improvements  heing  then  proposed,  which 
tike  party  states  may  cost  BOOi.,  of  which  400/.  Was  to  be 
advanced  by  the  Defendant  at  only  legal  interest,  would 
it  be  equitaUe  to  draw  the  promise  firom  the  propo- 
sition, to  which  it  applied;  and  to  say,  it  must  neces- 
sarily accompaiiy  eveiy  agreement,  that  might  take 
place  at  any  time  between  these  parties :  whatever  may 
be  the  principles,  upon  which  that  agreement  proceeds  ? 

F  2  There 
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180^  There  cannot  be  any  jnstice  in  that.    The  promise  faik'; 

V*"^^  unless  it  was  renewed^  and  attached  to  this  new  agree- 

^^  ment.     Of  that  there  is  no  evidence  whatsoever.    From 

Armitagb.    the  nature  of  the  case  of  the  Plaintiffs  they  could  not  be 

enpected    to  produce    any  evidence  of  it;  passing  by, 

and  virtually  denying  the  existence  of  this  new  agree- 

stient;  which   is  however   incontestibly  proved  to  have 

taken  jdace  in   1794.    If  the  improvements  cannot  be 

comnected  with  the  agreement  of  1790,  there  is  an  end 

of  the  Plaintiffs^  case ;  as  far  a^  they  seek  to  be  quieted 

in  the    possession   during  the  Defendant's  Ufe;  for,  if 

t^e  promise    either    is    not    proved,    or    is   expressly 

waived  by  the  $cts  of  the  parties,  they  have  no  specific 

Equity. 


Can  they  then  claim  upon  the  general  equity ;  having 
kid  out  a  great  deal  of  money  in  improving  the  nulls, 
with  the  knowledge  of  the  Defendant,  standing  by  seeing 
them  go  on,  not  objecting,  or  in  any  degree  interfering 
to  prevent  them?  Whatever  equity  might  arise  upon, 
that  footing  would  be  of  a  different  sort  from  that 
which  they  could  claim  upon  a  specific  engagement  for 
a  lease  of  a  different  duration.  As  to  that,  if  you  dis* 
connect  the  improveipents  from  any  specific  engage- 
ment, upon  the  faith  of  which  they  were  made,  it  is 
verydiflScult  to  give  tiie  Plaintiff  the  benefit. of  those 
improvements :  to  whatever  degree  they  may  have  ame« 
liorated  the  estate.  I  would  go  every  possible  .length 
to  aid  parties  in  obtaining  reimbursement  of  expendi* 
ture  upon  another's  property ;  of  the  benefit  of  which  he 
has  deprived  them  by  the  exercise  of  his  legal  right; 
determining  their  lease  firom  year  .to  year.  What- 
ever his  own  breast  may  suggest  to  him,  the  que^ 
tion  here  is,  what  legal  and  equitable  redress  can  be 
obtained. 

There 
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There  are  different  positions  in  the  books  with  re-         isOG* 
gard  to  the  sort  of  equity,  arising  from  laying  out  money  '^'^  . 

upon  another's  estate  through  inadvertence  or  mistake :  ^ 

that  person  seeing  that;  and  not  interfering  to  put  flie     Armitagb. 
party  upon  his  guard.    The  case,  with  reference  to  which      Equity  from 
that  proposition  is  ordinarily  stated,  is  that  of  bmlding  expenditure 
upon  another  man's  ground.     That  is  a  case,  which  sup-  ^P****  another's 
poses  a  total  absence  of  tide  on  one  side ;  implying  there-  f  *     tnrougn 
fore,  that  the  act  must  be  done  of  necessity  under  die  •  uk  • 

influence  of  mistake;   and  undoubtedly  it  may  be  ex-  ^^^  person 
pected,  that  the  party  should  advertise  the  other,   that  seeing  it;  and 
he  is  acting  under  a  mistake.     But  I  do  not  know  any  not  interfering* 
case,  in  which  a  lessee  either  of  a  term,  or  from  yeat 
to  year,  making  any  improvement  upon  the  estate  fai  his 
possession,  though  with  the  complete  knowledge  of  the 
landlord,  has  been  held  entitled  as  against  that  landlord 
to  have  his  lease  prolonged,  until  he  shall  obtain  reim- 
bursement for  the  improvements  he  has  made ;  for  he  has 
a  title,  of  which  he  knows  the  duration.     He  is  not  under 
a  mistake  with  regard  to  the  nature  of  bis  title.     He  may 
perhaps  be  guilty  of  great  imprudence ;  if  the  expecta- 
tion, that  his  lease  wiU  be  renewed,   or  his  possession 
from  year  to  year  will  continue,  prove  unfounded.     But, 
because  that  expectation  is  disappointed,  can  I  say,  he 
has  acquired  a  right  to  a  prolongation  of  his  lease,  or 
to  a  lease  for  a  certain  period  ?     What  is  the  information 
the  landlord  ought  to  be  expected  to  give  in  such  a 
case  ?     As  there  is  material  information  to  be  given  by    As  to  expen- 
him  in  a  case  of  decided  mistake,  so  it  might  be  very  dilure  by  a  te- 
material  information,  if  there  is  a  certain  lease,  but  bad  ''•ot  with  the 
in  law;  though  I  will  not  pronounce  a  decided  opinion  »no^Je«gc  o' 

upon  that.     But  what  information   can  he    give    to   a  ,       ' 

*^  ^  ,         ,        ,  aware  abo, 

fenant  from  year  to  year  other  than  he  possesses:  viz.  i^i^^  ih^ lease 

that  he  is  tenaiit  from  year  to  year,  making  improve-  j,  ^,|^J^  Qtuere. 

ments^ 
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ments,  and  laying  out  money  upon  an  estate>  ki  which 
he  has  no  permanent  interest. 

I  am  now  supposing^  there  wa«'«o  promise  by  the 
Defendant  to  quiet  the  Plaintiffii  in  the  possesion  for 
hiB  life;  for  upon  such  promise^  if  estabhshedi  they 
must  suceeed :  but,  treating  it  inerely  as  the  case  of  im** 
provements,  made  in  his  view,  that  information  would 
not  have  conveyed  to  them  any  thing  they  did  not  pos- 
sess. Then,  suppose,  he  said,  it  was  the  habit  of  his 
£u2iily  to  permit  tenants  to  remain  from  generation  to 
generation ;  but  he  is  not  sure,  that  he  shaU  let  every 
tenant  remain  for  an  indefinite  period  of  time.  That 
is  implied  from  the  nature  of  the  thing;  that  the  liui4-* 
lord  is  not  bound  to  act  upon  that  habit.  Then  could 
they  have  said,  they  were  makii^  improvements  upon 
the  supposition,  that  they  were  upon  a  footing  with  the 
other  tenants?  He  swears  distinctly,  he  had  no  such 
intention  at  any  time,  during  which  the  improvemeBta. 
were  going  on,  to  deprive  them  of  Iheir  possession  j  bb4 
it  was  a  circumstance,  that  occurred,  after  the  improve^ 
ments  were  mad6,  and  totally  independent  of  themi  that 
induced  him  to  deprive  them  of  the  possession.  Then 
^hat  conduct  is  a  person  in  that  situation  to  hold;  ia 
order  to  prevent  that  equity  attaching  ?  I  do  not  know^ 
what  distinct  obligation  there  is  upon  the  landlord.  Can 
it  be  said,  he  must  haVe  supposed,  they  were  acting 
upon  what  passed  in  1790;  and  therefore  he  ought  to 
have  warned  them  ?  That  is  inconsistent  with  the  whok 
tenor  of  his  defence;  for  he  denies  any  promise  in 
1790^  upon  which  they  ought  to  have  acted ;  and  states, 
that  he  had  totally  forgotteh  it.  Also,  taking  the  agr^^ 
ment  of  1794  to 'have  existence,  there  was  a  case,'  to 
which  he  coidd  ^refer  the  improvements ;  for  in  the  na^ 
ture  of  that  arrangement  is  implied,  that  some  im- 
provements 
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provemente  riiould  take  phe^    At  what  period  am  I  lo         IIMMIL 


aa|r,  lie  imiet  have  seen,  that  they  were  exceeding  the  p 
limitB  of  any  expence,  they  could  leasonaUy.  be  «upr  '  ^^ 
posed  mcurring,  m  consequence  of  the  arrangement  of  AbmitaoA 
Vl9ifl  Of  course  he  was  to  see  some  improvements; 
and  there  was  no  neglect  in  not  guarding  against  making 
those.  Bat  suppose,  there  was  a  period:  it  would  then 
eome  back  to  the  ease  of  tenant  (mm  year  to  year, 
making  improvements  at  his  own  discretion,  upon  the 
hope,  arising  from  the  habit  of  his  landbrd,  that  it 
would  be  worth  his  while  to  take  the  chance;  having 
no  apprehension  of  being  disturbed ;  and,  I  believe,  that 
is  the  real  truth  of  this  case*  These  parties,  independent 
of  any  promise,  rested  so  much  upon  the  &ith,  tfa»t 
they  should  not  be  disturbed  in  the  enjoyment,  as  their 
ancestors  had  not  been  for  many  years,  that  they  thought 
tfaemselveB  as  safe,  as  if  they  had  a  lease.  But  can 
L  convert  that  hope  into  an  actual  engagement  by  the 
landlord,  binding  him  down  to  permit  them  16  con- 
tiniie  in  possession,  not  for  a  definite  period,  according 
to  the  agreement  of  )790,  but  until  they  shall  be  reim- 
bursed ?  See,  how  fiur  that  would  extend.  The  case 
haxdly  occmcf  of  a  good  tenant,  especially  where  te- 
nants aie  seldom  turned  out,  who  does  not  mdke  some 
ittpgofemoBt  Can  a  Court  of  Equity  say,  sodi  a  te- 
nant is  never  to  be  removed,  until  it  has  been  settled 
in  equity,  how  much  he  has  laid  out  under  the  expecta- 
tfe«i,«that  he  diottld  not  be  turned  out^  and  tlie  land- 
lord would  not  easreise  hi$  legal  r^t  m^  reimburse- 
ment? This  is  a  hard  case. upon  the  Plaintiffs,  if  they 
lose  all  this  money ;  but,  to.  give  redress  in  a  particular 
case,  likely  to  occur  rarely,  am  I  to  lay  down  a  prin- 
ciple, tiiat  would  shake  the  security  of  property  in  al- 
most all  its  ramifications,  and  the  dealings  of  men  with 
each  oth^  ?  For  that  purpose  I  must  say,  that  the  true 
measure  of  justice  is,  that  a  landlord  shall  never  turn 

out 
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1806,  put  a  tenant,  if  improvements  have  been  made  with  the 
knowledge  of  the  landlord,  until  the  tenant  shall  be 
completely  reimbursed. 

The  only  possible  ground  is  upon  the  footing  of.  the 
fi^greement  of  1794:  but  that  is  inconsistent  with  thp 
shape  of  the  Bill.  If  a  landlord  enters  into  an  arrange- 
ment with  a  tenant  relative  to  improvements,  and  ao 
completely  sanctions  them,  as  himself  to  agree  to  ad- 
vance part  of  the  money,  implying,  that,  another  part 
i9  to  be  in  advance  by  the  tenant,  I  doubt,  whether  that 
does  not  fasten  an  equity  upon  the  landlord,  precluding 
him,  when  these  improvements  are  made  under  his  au- 
thority, from  saying,  there  is  an  end  of  the  lease.  Such 
an  arrangement,  though  without  a  specific  agreement, 
would  imply  one ;  as  it  would  be  so  contrary  to  good 
fiiith  to  encourage  a  tenant  in  so  positive  and  direct  a 
manner  to  proceed  in  particular  improvements,  and  then 
deny  him  all  benefit,  that  I  thiidc,  equity  would  inter-* 
fere ;  and  hold  it  an  implied  term,  that  the  tenant  should 
have  the  fair  benefit  from  the  improvements,  thus  made 
by  the  concurrence  of  his  landlord.  But  the  BiU  ia 
not  at  all  framed  for  redress  upon  that  ground.  On 
the  contrary  they  entirely  pass  by  this  agreement;  and 
will  not  admit,  that  their  improvemoits  had  the  slightest 
connection  with  it ;  but  refer  them  to  that  of  1790. 

.  Therefore,  upon  the  whole  view  of  this  case,  I  must 
dismiss  (h^  Pill ;  but  certainly  not  with  costs* 
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CURTIS  t>.  PRICE.  1B05. 

iVbv.l8iA. 

nPHE  object  of  the  bill  in  this  cause  was  to  obtain     A  remainder 

the  specific  performance  of   an  agreement  by  the  infeebysetde- 

Defendant  to  purchase  an  estate  from    the    Plaintiff;  ■°®°^  J^  *"w- 

which  was  resisted  upon  objections  to  the  title.  ^\  limited  td 

^       ^  the  life  of  the 

By  indentures  of  lease  and  release,  dated  the  3d  Hjq^^Jj  q^*  ' 
and  4th  of  September,  1725,  in  consideration  of  a  mar*  expressed :  the 
riage  had  between  Mar/tii  apd  £/^iiiior  Barry,  and  for  object  of  the 
making  a  provision  for  their  children,  and  for  settling  a  trust  terminal- 
jointure  upon  the  said  Eleanor,  in  case  she  should  *J^^  ^*^  ***•' 
survive  said  Martin,  in  lieu  of  dower,  the  manor  and  *  ®/  ***  *  J^* 
lands  of  Tregeit,  and  the  advowson  to  Llanrothall,  the  i^^^  ^  ^ 
premises  contracted  for  by  the  Defendants,  were  con<-  g^me  trustees 
veyed  to  Bichard  Paweff  and  John  James,  their  heirs  upon  the  death 
and  assies,  to  the  use  and  behoof  of  Martin  Barry,  of  the  tenant 
without  impeachment  of  waste>  for  and  during  the.  term  for  life,  for  a 
of  his  natural  life ;  and  from  and  after  his  decease  to  ^'™  ^^  years. 

the  use  and  behoof  of  Eleanor  his  wifcj  for  and  during        robscquent 

.     remamder 

therefore  to 

the  heirs  of  the  body  of  the  tenant  for  life  held  a  legal  esUte ;  aniting 

with  the  legal  estate  for  life ;  and  vesting  an  estate  tail,  according  to 

the  role  In  SheUey'iCate;  not  an  equitable  estate,  capable  of  takmg 

effect  only  as  a  contingent  remainder. 

The  role  in  Shelley'i  Comb  UIlcs  effect,  where  an  esUte  of  freehold, 
though  daring  widowhood  only,  is  given,  with  a  subsequent  limitation 
by  the  same  instrument  to  the  heirs. 

No  objection  under  the  Statute  of  Hen.  VII,  to  a  Fine  of  lands  taken 
by  a  F^e  covert  ex  promiane  viri ;  if  the  heir  in  tail  joins. 

A  purchaser  under  a  Decree  nofaffecled  by  irregularities  and  defects 
in  the  Decree,  by  which  the  application  of  the .  money  may  not  have 
bpeu  properly  secured. 
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1806.         the  term  of  her  natural  life,  if  she  continued  sole  and 
J^''*'  unmarried ; .  and,  if  she  should  happei\  to  marry,    4hen 

f,^  to  the  use  and  behoof  of  PoweU  and  James^  and  their 

PRICB.  heirs,  upon  trust,  that  they,  or  some,  or  one  of  them, 
should  with,  by,  or  out  of  the  rents,  issues,  and.  pro- 
fits, of  the  said  premises,  pay  unto  the  said  Eleanor  the 
sum  of  60/^  yearly^  for  and  during  her  life,  by  half- 
yearly  paymcaitB,  to  commence  from  the  time  of  the 
marriage,  and  with  all  the  rest  of  the  said  rents,  issues, 
and  profits,  to  maintain  and  provide  for,  as  well  the 
eldest  as  all  other  the  children  of  Martin  Barry  and 
Eleanor f  his  wife,  and  for  educating  his  eldest  son,  and 
pMferment  of  the  younger  children,  as  they  should  see 
most  convenient;  and  firom  and  after  the  said  Martin 
Barry f  and  Eleanor ^  his  wife,  their  several  and .  respee* 
five  deceases^  to  the  ub^  and  bejioof  of  PoweU  and 
Jametf  their  executors,  &c  fer  the  term  of  100  yean» 
subject  to  the  proviso  afters-mentioned;  and  after  the 
end,  expiration,  or  determination,  of  the  smd  term  to 
file  use  and  behoc^  of  the  hem  of  the  body  of  the  said 
Eleanor  by  said  Martin,  lawfully  bqgotten  or  to  be  be^ 
gotten ;  and  for  want  of  such  issue^  to  the  right  hein 
of  Martin  Barry  &ft  ever* 

It  was  fiirfiier  agreed,  that  in  case  the  ^second  or  any 
other  of  the  younger  children  of  Martin  Barry,  should 
be  bred  a  clergyman^,  the  said  advowspn  should  be  to  the 
use  of  aueh  childs  aad  be  should  held  and  enjoy  some 
land,  described  as  mder  the  parsenage^house  |  and 
.  shottld  have  Ihe  next  presentation  to  said  parsonage; 
and  upon  his  being  instituted  and  inducted  therein,  or 
any  person  ip  trust  for  him,  ahould  hold  the  said  land 
as  long  as  the  said  parsonic. 

The  toutt  of  jltia  tenq  ef  100  yemr^  wmi  deeiarad  to 
ibe,  that  die  trustees  should  hf  and  ovt  cff  the  yiearly 

rents 
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Mits  and  pnifit3»  aft  bjr  kaakig,  detiiUtog)  or  marl* 
gagtngi  raise  (he  aum  <>f  50(M,  to  and  for  all  and  eirerjr. 
younger  cfaHd  or  children  of  MtiriU^Batry  by  Eleamot^ 
begotten  or  to  be  begotten,  to  be  paid,  subject  to  the  ap« 
pointment  of  Martin  Bartff^  at  their  reapective  ages  of 
SI,  with  interest  and  survivorship;  and  it  was  declared^ 
that  then  the  aforesaid  term  of  100  years  should 
cease. 


•1 


1M«» 


Cv&Tia 


The  testator  did  soon  after  the  execution  of  the 
settlement;  leaving  Eleanor^  his  wife,  and  William 
Barry,  his  eldest  son,  and  several  younger  children, 
surviving.  By  a .  decree,  pronounced  on  the  8th  of 
Juliff  1740,  upon  the  bill  of  a  bond-creditor  o£  Martin 
Barry f  on  behalf  of  himself  and  other  creditors,  against 
Eleanor  Walier,  who  nraa  .the  widow  of  the  testatotv 
and  her  second  husband,  and  William  Barry,  and  the 
younger  children  of  Martin  Barry,  end  Hiomas  Shmr' 
mer,  under  whom  the  Plaintiff  daimed,  and.  other  per^ 
sons,  it  was  declared,  that  the  settlement,  being  volun- 
tary, ought  to  be  considered  as  void  against  the  Plaintifl^ 
and  the  oth^  specialty  creditors;  and  that  articles  of 
agreement  for  the  sale  of  the  estates,  oomprised  in  Iho 
settlement,  except  the  next  presentation  to  the  church 
of  Uanrothall,  should  be  carried  into  execution*  Ao 
account  was  directed  of  the  mortgages;  and  parent 
out  of  the  purchase-money;  and  the  reconveyance  to 
Shurmer ;  and  that  out  of  the  xemaindeflr  of  the  pwr- 
chase-money  the  Plaintiff  and  the  other  specialty  ere* 
ditors  of  Martin  Barry  should  be  paid;  and  by  thi  con- 
sent of  William  Barry  it  was  directed,  that  the  sum  to 
be  raised  under  the  settlement  for  the  youqger  chit 
drsn,  after  the  death  of  Eleanor  Barry,  should  be  re* 
tained  by  the  purchaser,  to  be  paid  to  them  at  the  age  of 
21 ;  and  that  the  residue  of  the  purchase-money  shouU 
be  paid  to  William  Barry;  with  the  usual  diiectioni  that 

two 
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two  of  the  children^  who  were  infants^  should  join  in 
the  conveyance;  unless  after  coming  of  age  they  should 
shew  cause  against  the  decree. 

By  indentures  of  lease  and  release,  dated  the  SIst 
of  October  and  1st  of  November,  1740,  for  the  considera- 
tions therein  mentioned,  and  in  obedience  to  the  said 
decree,  Christopher  Walter  and  Eleanor  his  wife,  the 
widow  of  the  testator,  WilUam  Barry,  his  eldest  son, 
and  AUce^  his  wife,  and  Martin,  Walter,  and  John, 
Barry,  three  of  the  younger  children,  granted,  released, 
and  confirmed,  to  Shurmer  the  settled  premises,  to  hold 
to  the  use  of  him,  his  heirs  and  assigns ;  and  in  Hilary 
Term,  1741,  a  fine  was  levied,  in  which  all  the  above 
parties  joined^  Afterwards  William  Barry  died  during 
the  life  of  Eleanor  Walter,  his  mother* 

The  principal  objection,  taken  by  the  Defendant  to 
the  title,  was,  that  it  was  necessary  to  furnish  the  Pe- 
fendant  with  evidence,  that  there  was  a  total  failure 
of  issue  of  William  Barry;  as  there  was  strong  ground 
to  contend,  that  the  limitation  in  the  setdement  to  the 
heirs  of  the  body  of  Eleanor  Barry  operated  as  a  con- 
tingent remainder  in  favour  of  the  persons  answering 
that  description  at  the  time  of  her  decease;  and,  as 
William  Barry  died  in  her  life,  and  never  answered 
that  description,  there  was  reason  to  suppose,  the  estate 
might  be  stiH  subject  to  the  title  of  a  descendant  of 
William  Barry}  farther,  that  the  parties  had  not  acted 
under  the  decree  of  the  Court  of  Chancery,  which 
could  therefore  be  of  no  use ;  and  which  was  defective 
and  irregular:  first,  in  not  directing  an  account  of 
the  personal  estate ;  which  ought  to  have  been  appUed 
in  the  first  instance,  in  ease  of  the  real  estate;  Sdly,  in 
directing  the  execution  of  the  contract  without  an  in- 
quiry, whether  it  would  be  for  the  benefit  of  the  parties 

interested: 
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ioteredted:  ScUy,  in  direcdng  the  surplus  of  the.puivi  1M6. 

chase-moneyy  after  satisfaction  of  all  the  debts  and  in-  y^ 

cumbrances,  the  annuity  to  the  widow,  and  the  charge  ^    ^^ 

of  500/.  for  the  youngs  children,  to  b€  paid  to  the  Paich. 
eldest  son. 

In  answer  to  the  first  objection  it  was  urged  on  the 
part  of  the  Plaintiff,  that  Eleanor  Barry  under  the  limi- 
tations of  the  settlement  of  17S5,  on  the  death  her  bus* 
band  Martin  Barry  took  tai  e9tate  tail:  that  it  was 
not.  affected  by  her  subsequent  marriage  with  Walter ; 
and  therefore  the  fine  levied  by  Mr*  and  Mrs.  Walter 
on  Skurmer^8  purchase  barred  such  estate  tail ;  and 
enabled  them,  even  without  the '  concurrence  of  any  of 
her  sons  to  make  a  good  title ;  and  the  evidence  required 
was  .therefore  unnecessary ;  that  the  decree,  though  the 
account  was  not  taken,  which  was  waived  by  the  eldest 
son,  would  protect  the  purchaser;  who  pud  the  incum^ 
brances  and  specialty  debts ;  and  parties,  claiming  imder 
the  settlem^it  as  volunteers  against  the  effect  of  that 
decree,  and  what  was  done  under  it,  could  not  disturb  a 
purdiaser  for  valuable  consideration;  who  has  against 
the  settlement  all  the  equity  of  the  mortgages,  incum- 
brances, and  debts,  paid ;  that  after  64  years  since  the 
purchase  from  the  family  of  Barry  under  that*  decree, 
and  nearly  30  years  since  the  death  of  Eleanor  Barry, 
there  was  little  to  be  apprehended  from  the  possibility 
of  a  claim. 

Mr.  Piggott,  Mr.  Ramilly,  and  Mr.  Leach,  for  the 
Pkintiff. 
This  deed  giving  an  estate  of  freehold  to  Eleanor 
Barry,  with  a  subsequent  limitation  to  the. heirs  of  her 
body  by  Martin  Barry,  lawfuUy  begotten,  or  to  be  be- 
gotten, contained  in  the  same  instrument,   she  took  a 
vested  estate  tail ;  and  there  is  no  ground  for  contend- 
ing, 
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IM64  ing,  Aat  her  heir  will  take  a  (Contingent  reminder,  at 
a  purchaser.  The  rule  in  Skettej^t  Com  (88)  has  been 
always  applied  to  a  deed,  as  mvudi  as  to  aWilL   -But 

FiticH.  It  Witt  be  cotateaded,  that  the  last  limiiation,  to  the 
heirs  of  the  body  of  Eleanor  Barry  by  MarUu  Barrff, 
begotten  or  to  be  begotten,  is  an.  equitable  estate,  and 
cannot  unite  with. the  preceding  legal  estates  the  only 
way  therefore  by  which  the  latter  ca^  ham  .eittct,  is^  aa 
a  Qontingeftt  remainder ;  which  oasinot  take  effect  during 
the  life  of  JEkimor  Barrjf,  aooerdin^  to  the  m^wOf 
''Nm9  ^H  Hmr^9  VioentH.*'  The  wt^s  for  Kfe  to 
Murtm  and  Eie^nar  Barry  ace  cleari^  legal  estates;  and, 
if  the  subsequent  remainder  is  nested,  it  eadd  not  by 
eay  subsequent  event  become  contingent;  though  a 
tontingent  remainder  may  by  a  subaeqpieiit  event  her 
coma  vested.  The  heir  having  joiiMd  in  barring  the 
estate  taili  no  objection  can  be  raised  jxpm  the  statute 
9i  U€i$rpyiL  (84),  as  to  estates  taken  m  /NseieMJoee 
flhii  which  wouU  certamly  have  prevented  &  fine  by 
her  alone  i  ^extending  to  fines  as  wdB  aa  recoveries, 
acoevdiHg  to  StepintP^  Tamlitiome,  and  Piggaii,  upea 
Re^veries)  whkh  is  also  plain  firrai  the  Statute  of 
«eeryVm(85)- 

The  pl^nciples  of  the  esse  id  Doer.  Hkk»{86),  a  case 
Vpon  a  Will,  hi^ve  a  direct  appycation.  The  conatmc^ 
ii^  is  not  natural^  and  the  intention  could  not  be,  theb 
the  trustees  should  take  the  absolute  fee  in  the  first 
instance;  a  term  of  100- years  by  express  limitation 
jpmediately  afterwards^  The  former  estate  therefore 
must  be  limited  to  the  life  of  Eleanor  Barry;  witii 
which  Kfe  the  objcots.of  that  trust  terminate.  FenaUes 
yu  iferrM  (87  V^hich  was  upon  a  deed^  is  distioguish* 


(W)  1  Cb,  04.  (81)  Stat  tt  On.  VIIl^ 

(84)  Stat  U  Bm.  V«,,   c»»6», 
e«  30.  (88)  7  Term  Rep.  433. 

(87)  7  Term  Rep.  343,  438. 
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9bk.  Thb  oasels  muck  stronger  ilmnLh^v.  Jokne0(88);         T8oA. 
ja  whi^h  the  irregulaiities  were  muck  more  extraordinarf  • 
In  Ijiit  instance  erety  one  of  the  familj  wa»  brougbt 
4>rfore  tke.Court.  Pricv. 


Mr.  lifeAardEt  and  Mr.  BeB,  for  the  Defendant. 
Admittlhgy  that  the  son' having  joined^  no  objection 
can  arise  npon  the  statttte  of  JHimr^  YII^  the  fir^  ^es- 
^<m  ia,  whedier  upon  the  fitee  of  tins  deed  Ekanor  Barry 
had  such  an  estate  as  enabled  her  to  make  a  title  in  the 
maimer.  In  which  she  has  attempted  to  do  so.  The  in- 
tention must  govern  !n  the  construction  of  a  deed,  as 
well  as  a  Will :  the  only  distinction  being,  that  h  is 
sought  with  more  liberality  in  the  latter  instrument  than 
in  the  former,  supposed  to  be  prepared  with  better 
advice.  If  Ehemor  Barry  should  marry  again,  the  ob- 
ject was  to  deprive  her  of  the  estate,  before  limited  to 
her,  and  to  give  her  only  a  rent-charge.  From  the 
period  of  a  second  marriage  there  is  no  estate  in  her, 
bis^  only  an  interest  to  receive  the  annual  sum  of  50/. ; 
and  the  whole  interest  in  the  estate  is  in  the  trustees ; 
who  are  in  Law  and  Equity  the  owners,  subject  to 
their  trust.  There  was  no  estate  therefore,  with 
whidi,  when  she  became  a  widow,  the  limitation  to 
tiie  heirs  of  her  body  could  unite.  That  limitation 
might  avail  as  a  contingent  remainder  to  the  heir  of 
her  body  at  her  death.  When  she  levied  the  fhie, 
therefore,  she  had  no  interest:  neither  bad  her  son; 
for  until  her  death  her  heir*  could  not  be  known.  The 
effect  of  ihe  words  prhnd  facie  is  to  give  the  absolute 
estate  to  the  trustees;  and  it  must  be  shewn,  that  it 
liras  only  for  the  life  6f  tihe  widow ;  which  cannot  be 
impfied,  uiiless  r^uired  by  the  general  tenor  of  the 
deed.    But  upon  this  deed  an  absohite  necessity  ap^* 

pears, 

(88)  A«|^  VoJ.  IX,  31 
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pears,  that  there  should  be  this  estate  in  fee-sfanpfcf. 
If  one  part  of  the  estate  must  necessarily  have  been  in 
the  trusteea  in  fee»  as  the  advowson  must,  the  same 
construction  should  be  made  as  to  the  whole.  The  ad- 
vowson is  not  confined  to  the  life  of  the  widow.  The 
second  or  any  other  son  is  to  be  instituted  and  in* 
ducted  even  after  her  death,  at  any  distance  of  time ; 
wh||h^  shews,  the  object  was  a  continuing  trust.  The 
construction  of  this  deed  therefore  is  necessarily,  put- 
ting it  in  the  strongest  way,  a  legal  estate  to  the  Wife 
for  life,  with  an  equitable,  and  therefore  a  contingent 
remainder  to  the  heir  of  her  body.  It  is  not  probable, 
that  the  eldest  son  was  intended  to  be  wholly  in  her 
power. 


Next,  the  decree  is  erroneous.  There  was  no  right 
to  waive  the  account.  It  is  irregular  also  in  other  re- 
sp^ts ;  stating;  that  the  conveyance  was  void ;  as  being 
voluntary;  Such  a  deed  is  void  as  against  -purchasers ; 
but  not  as  against  creditors,  unless  it  is  fraudulent; 
for.  which  purpose  there  must  be  creditors  at  the  time, 
according  to  Stephens  v.  Olive (89).  If  the  limitatioii 
to  the  heirs  of  the  body  b  a  contingent  remainder,  then 
it  rests  upon  the  decree;  and  the  payment  to  the  son 
was  quite  wrong.  The  title,  if  bad  in  itsetf,  is  not  con-* 
firmed ;  as  being  made  under  the  direction  of  a  Court  of 
Equity. 

Mr.  PiggMf  in  Reply. 
.The  objection,  that  the  intention  could  not  be  to 
give  the  wife  a  power  of  disappointing  the  eldest  soa, 
might  be  made  in .  every  case,  in  which  •  the  rule  in 
SheUey'e  Case  prevaik.  In  truth  the  author  of  the  ibt 
strumenthas  no  such  intention:  the  power  arising. firom 

the 
(89)  2  Bro.  C.  C.  00.  Imsk     385.  WUlumti. Kidney, ^fosi, 
T.  WiUdnasm,  ante.  Vol.  V»      196. 
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the  Construction  of  tlie  law  upon  the  words.    But  that  in-  1806. 

tentkm  cannot  be  attributed  in. this- instance  consistently 
with  the  rules  of  Law;  as  the. trust  must. necessarily 
determine  with  the  death  ot  Eleanor  Barry ;  and  cannot  .Pricb, 
«idure  beyond  that  period.  It  is  not  uncertain  in  any 
other  xespect  than  as  dependbg  upon  the  duration  of  her 
life.  The  term  cannot  be  rejected,  and  cannot  stand 
with  the  fee  in  the  same  trustees. 


The  Master  of  the  Rolls. 
in  this  cause  I  understand*  that  both  parties  wish  to.  Dee.  MM. 
have  my  judgment,  without  a  reference  to  tixe  Master, 
or  stating  a  ca^e ;  which  I  should  upon  one  point  have 
been  disposed  to  direct.  It  is  admitted,  that,  if  Shurmer 
acquired  a  good  title  in.  1740,  the  Plaintiff  can  make 
a  good,  title  now ;  and  it  is  admitted,  that  Skurmer  did 
acquire  a  good  title,  provided  there  was  an. estate  tail  • 

in  Eleanor  Barry ^  afterwards  WaUer\  for  it  is  not 
contended,  that  the  Statute  of  JEfi^nry  YII  (90)  has 
any  operation.  That  Statute,  being  made  for  the  pro* 
tection  of  the  interests  of  th^  issue,  cannot  apply/  when 
the  heir  in  tail  himself  has  joined  with  his  mother  either 
in  the  fine,  or  in  the  conveyance,  declaring  the  uses  it  is 
intended  to  efiectuate.  But,  supposing  her  not  to  have 
had  an  estate  tail^  and  consequently  that  Shurmer  did  * 
not  by  the  mere  force  of  the  conveyance  to  him  acqjure 
a  tide,  yet  it  is  contended  fojr  the  Plaintiff,  that  he  had 
a  secure  and  unimpeachable . title  by  the  decree,,  under 
which  he  purchased.  The  first  consideration  therefore 
is,  whether  Mrs.  Barry,  afterwards  Walter^  bad  an 
estate  .tail;  depending  upon  the  question,  whether 
upon  .the  construction  of  the  settlement  of  1725  the 
remainder,  limited  to  the  Heirs  of  her  body,  be  legal 

or 
(90)  SUt  >1  flea.  VIL  c.  20. 

Vol.  Xn.  G 
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1804.  ^  equitable:  if  legal,  it  n  said,  it  ivtiU. unite  witb  ^e 
freehold  interest,  gi^en  to  her  before ;  and.  will  vest  vm 
her  an  estate  tail;  if  eqnitaUe,  it  cannot  sa  unite  witk 
PniCB,  the  preceding  legal  freehold)  and  the  .  consequence  is, 
that  ^  it  must  be  a  contingent  remainder  to  such  perr 
son  as  should  answer  tha  description  of  heir  of  the 
body  of  Eleanor  Barryi  at  the  tine  of  her  death.  The 
use  to  Martin  Barry  wa»  ezeented  in  him;  not  a  trust? 
^ so*  was'  the  use  to  his  wife  during,  her  widowhood  a 
use  executed*  Then  upon  the  event  of  her  marriage 
follows  the  limitation^  *  upon  which  •  the  questiqji  .arises  f 
•giving  the  trustees  the  absolute  fee;  aird  tfie  use  i» 
executed^  in  them* 

It  is  contended  for  the  Piaiiitiff;  that,  though  this  limf* 
tation  does  in  words  give  the  absolute  fee  to  the  tms^ 
tees,  yet  in  sound  construction,'  both  with  reference 
to  the  purposes,  for  which  it  is  limited  to  them,  and 
to  other  parts  of  the  settlement,  it  mast  be  construed, 
as  if  the  words  "  during  her  life*'  were  added .  to  the 
BmltalTon  to  the  trustees...  It  is  said,  *  the  purpose&r, 
Ibr  which  the  limitation  is  raised,  are '  purposes,  that 
lermtnate  with  her  life :  the  first  trust  being  to  pay 
her  50/.  a-year  during  her  life :  the  other  trust  to  employ 
Hie  residue  of  the  rents  and  profits  in  the  mainte- 
nance of  the  children.  I  keep  out'  of  view  for  the 
present  the  clause  as  to  the  advewson;  and,  passing 
ihat  by,  shall  consider  afterwards,  whether  that  will 
inake  a  difierence  in  the  construction.  It  is  said,  th^ 
v&ttler  must  have  mtended  to  limit  the  estate  of  the 
trustees  to  the  life  of  the  wife;  for  at  ihe..  momeint  oiT 
her  death  the  term  is  given  to  those  very  tnlstees: 
.  ^hich,  upon  the  supposition,  that  they  Jiad  th^  jGs^ 
klready.(>y  the  use  executeid,  cduld  not  arise :  it  is  there- 
fiMre  necessary  to  adopt  a  construction,  that  will  give 
effect  to    the  whole    setdement;  and,    if  the  proposed 

coQstniction; 
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cotistniction  be  adopted^  then  the  'remsfinder  to  the 
heirs  of  the  body  of  Eleanor  Barry  will  be,  not  con- 
tingent, but  vested ;  and  will  Unite  with  the  estate  for  life. 
I  ami  taking  that  for  granted,  that  it  will  unite ;  though 
it  was  in  some  degree  argued,  but  not  pressed,  that,  as 
her  estate  is  to  terminate  in  case  of  her  second-  mar- 
riage, the  two  estates  could  not '  unite,  so  as  to  vest  a 
complete  estate  tail.  That  point  is  quite  at  rest ;  tot 
all,  that  is  required  by  the  rule  in  SheUey^s  Case  (91), 
is,  that  the  ancestor  shall  take  an  estate  of  freehold, 
and  afterwards  in  the  same  conveyance  an'  estate  'shaH 
be  given  to  his  heirs.  The  estate  during  widowhood  is 
an  estate  of  freehold ;  and  the  possibility,  that  it  may 
terminate  in  the  life  of  the  widow,  and  before 'there 
can  be  an  heir,  is  no  objection. 


98 


1806. 


Curtis 

r. 
Pricb. 


Against  th&  construction  it  is  alleged,  that  it  is  neces- 
sary, diatthe  fee  should  remain  in  the  trustees  beyond 
the  fife  of  Mrs.  Barry,  on  account  of  the  clause,  which 
immediately  succeeds  the  declaration  -  of  the  trust,  iipott 
which  the  trusteed  were  to  hold  the  estate,  before 
limited  to  them.  It  is  clear,  that,  if  the  estate  of 
the  trustees  can  upon  other  grounds  be  confined,  as 
the  Plaintiff  contends,  it  is  not*  necessary,  that  it  should 
remain  unlimited  by  any  thing  contained  in  that  clause ; 
ibr  it  is  no  declaration  of  any  trust,  which  the 
trustees  have  to  perform.  It  is,  not  a  declaration, 
that  they  shall  present  to  the  living;  or  do  any  act; 
buf  a  declaration  of  the  intention  of  all  the  parties, 
that,  if  there  shall  be  a  seoond,  or  any  other  younger, 
son,  capable  of  taking  the  next  presentation,'  he  shall 
have  it;  as  he  might;  let  the  presentation  be  vested  in 
whom  it  may.*  The  only  question  then  is,  whether  the 
C!oart  is  authorized  upon  the  other  ground  to  read  this 

setdement, 

(01)  1  Co.  M. 
OS 
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flet^Iemenlt,  as  if  the  words  "during  the  life  of  Eleanor 
''Barry''  were  inserted.  The  case  of  Doer.  Hiets  {92} 
is  very  mychin  point;  where,  though  the  limitation  to 
the  trustees  was  not  expressed  to  be  confined,  yet  it 
was  construed  to  operate  only  for  the  liyes  of  the  several 
tenants  for  life;  upon  two  grounds:  first,  that  the 
object,,  for  which  the  estate  was  given  to  the  trustees, 
did  not  require  it  to  endure  any  longer:  the  object 
being- to  preserve  contingent. remainders:  2dly,  that  the 
intention  must  have  been  to  Umit,  at  least  the  party 
must  have  understood  himself  to  be  linuting,  only  during 
the  lives  of  the  several  tenants  for  Ufe;  as  he  repeated 
the  limitation  each  time  that  he  limited  estates  foe 
life.  .  . 


*That,  I  admit,,  was  the  case  of  a  Will.  A  case 
however,  a  short  time  before,  upon  a  deed  is  there 
'  cited ;  which  gave  Lord  Kenyan  occasion  to  .state  the 
ground,  upon  which  the  former  case  was  decided,  moos 
particularly  than  upon  the  argument  of  that  case.  The 
other  case  is  Venablet  v.  MqvtU  (  93 ) ;  in  whiqh  the  .Court 
held,  that. they  could  not  read  the  deed,  as  if  the*  words 
*'  during  the  life  of  Hannah  MorrW  were  inserted. 
But  Lord  Kenjfdn  stated  the  ground  df  the  difference  to 
be,  not,  that  the  -  one  casewas  upon  a  Will,  the  other 
upon  a  deed;  but  that  in  the.  one  case  the  construe*- 
tion  was  necessary;  to  give  effect  to  the  apparent  inten- 
tipni  in  the  other  it  was  not  necessary;  and  in  my 
opinion  not  only  was  not  necessary,  but  was  not  ooiif 
sistent  witli  that,  which  the^settlement  meant  to  prpvide 
lor:  that- is,  not  with  all  the  cases  it  meant  to  provide  for. 
.An  estate  for  life  was  limited  to  the  husband,  with 
remainder,  to  trustees  to  preserve  contingent  remain^^ 
ders  t  remainder  to   the  wife  for  life ;  and  a  limitation 

to 
(02)  7   Term     fiep.     433.      post,  Vol.  XVIII,  305. 
St«    Wykham     v.    WyhMtm,  (99)  1  Term  Rep.9i2,  4M. 
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to  the  tnisteesy  and  their  heirs,  genefaUy,  not  duHng 
•he  life  of  the  wife,  to  preserve  contingetit  remain- 
ders :  but  a  power  of  appointment  was  given  to  the 
wife.  In  the  execution  of  that  power  she  might  have 
occasion  to  make  contingent  limitations ;  and  therefore 
the  estate  was  very  properly  left  absolute  in  the  truMees^ 
to  support  those  possible  Contingent  limitationfi. 

In  this  case  there  as,  first,  what  existed  in  Doe  v« 
Hicis  {94f):  a  purpose  to  be  answered,  for  which  an 
estate  in  the  trustees  during  the  wife's  life  would  be 
suffidient;  laying  the  advowson  out  of  the  case:  next, 
a  limitation  for  a  term  of  years ;  which  could  not  arise 
consistently  with  the  estate  in  fee  to  the'  same  trustees. 
Therefore  not  only  is  this  case  similar  to  that  ot  Doe  v. 
Hicis  in  the  particular,  upon  jirhich  tlie  Court  proceeded, 
but  this  is  stronger;  as  the  intention,  not  only  would 
not  be  answered,  but  would  be  contradicted,  unless  tlie 
Plidntiff 's  construction  is  put  upon  the  general  words  of 
the  limitation  to  the  trustees.  As  this  however  would 
have  been  a  very  fit  question  to  be  submttted  to  a  Court 
of  law,  viz.  what  interest  the  trustees  took  during  the 
Hfe  of  ,the  ¥rife,  I  should  feel  considerable  reluctance, in 
deciding  it  by  my  opinion ;  if  the  judgment  I  have  formed 
upon  the  other  branch  of  the  case  did  not  render  it  of 
very  little  consequence^  whether  that  opinion  is  well 
founded,  or  not. 

The  second  question  is,  whether  the  purchaser 
Shurmer  m  1740  was  not  perfectly  secure  by  the  De- 
cree, under  which  he  purchased :  whatever  might  be 
the  direct  effect  and  operation  of  the  conveyance, 
made,  to  him  under  that  Decree,  as  considered  sepa- 

rately, 

i®4)  7  Term  Rep,  43». 


101 


160£ 
CVRTIS 

Price. 


Digitized  byCjOOQlC 


102  GASES  IN  CHANCERY. 

MOe.  rately.  The  settlement  was  executed  after  the  setder's 
^•^"^  marriage:  a  voluntary  settlement  A  creditoT.filed  his 
\^  Bill  in  1740;  impeaching  that  settlement^  as  voluntary^ 

Pric^  and  consequently  fraudulent  against  creditors  hy  spe* 
cialty;  stating  Ukewise  a  contract  hy  the  several  parties, 
the  mother  and  sons  and  Skurmer,  for  the  purchase; 
that  Shurmer  declined  to  perform  the  <!ontract  without 
a  Decree^  and. praying  execution  of  the  contract.  The 
Bill'  stated,  that  the  personal  estate  of  Martin  Boftry 
was  very  inconsideraUe ;  which  was  also  stated  by  the 
Answer.  Upon  this  case  a  Decree  was  made;  declaring 
the  settlement  voluntary,  and  void  against  specialty^  cre« 
ditors ;'  directing  an  execution  of  the  contract ;  and,  that 
upon  payment  of  the  money  all  necessary  parties  should 
join .  in  the  conveyance  of  the  estate  to  the  purchaser* 
It  is  said,  that  though  ^fmrmer^  purchase  was  thua 
sanctioned  by  the  Decree,  yet  there  are  many  irregularis 
ties  in  that  Decree;  and  therefore  his  title  does  not  de<4 
live  from  it  that  protection,  which  it  would  hove  from 
a  Decree .  regular  in  all  respects*  The  ground,  upon 
which  the  Decree  proceeds,  is,  that  the  settlement  is  vof 
luntary :  so  that  the  point  now  to  be  examined  is,  whe^ 
ther  there  was  sufficient  ground  for  so  declaring  .it.  The 
bonds  were  executed  beforer  the  settlement.  Upon  the 
fiice  of  the  profceeding  therefore  the  party  was  indebted 
at  the  date  of  the  settlement;.-  aqd  upon  the  answer  he 
must  be  taken  to  have  been  indebted  to  a  very  qonsider-i 
able  amount  at  the  date  of  the  settlement ;  and  his  'death 
happened  soon  afterwarda.  It  is  impossible  at  this  tune  to 
raise  a  doubt,  whether  the  Dectee  had  any  fomdation,  o^ 
not.  It  must  have  been  proved  that  this  settlement  waa 
under  circumstances,  that  made  it  voluntary  acoordmg  td 
the  Statute  (95),  and  the  construction,  given  to  the  Statute 

by 

• 

(95)  Siat.  V^EUz,  c.5^ 
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%  this  Court.    This  is  not  a  case  tbc^refore,   ihwhicK         \80Q, 

there  is  any  question  upon  tke  title  of  the  estate  to  be        ^^^"^^ 

,  Curtis 

sold;  for  no  doubt  is  started,  that  this  was  the  estate  of  ^ 

Martin  Barry.    It  was  right  therefore  to  sell  it  for  his        Price. 

creditors.    This  is  not  a  case,  where  there  is  a  doubt, 

whether  the   person  had  any' title   to  the  estate;    and 

consequently  whether  the  purchaser .  could  *  acquire  any 

title.        . 

Then,  if  this  case  is  to  be  considered,  as  if  it  was 
dear,  that  the  remainder  to  the  heirs  of  the  body  oi 
Eteanor  Burry  was  contingent,  the  question  is,  whether 
that  makes' any  difierpnce  with  regard  to  the  security  of 
the  title,  which  the  purchaser  gets  under  the  Decreeu 
It  would  make  great  difference  with  regard  to  the  con- 
veyance from  the  party.  A  settlement  of  *  this  kind  is  Volantaiy 
void  only  as  against  <nreditors:  but.  only  to  the  extent, **®^^®™®°^» 

in  which  it  may  be  necessary  to  deal  with  the  estate  for        ...  . 

.  -     .        .    .         .^      ,  r^     creditors,  good 

tkeur  satisraction,  it  is  asif  it  had  never  bedn  made.     To  ^^  ^^^^   p^. 

every  other  purpose   it  is   good  ( 96 ).     Satisfy  the   ere- '  poses, 
ditors ;  and  the  settlement  stands.     The  Court  freqiiendy 
is  obliged  to  sell  die  whole  estate ;  though  the. whole  pro^ 
ceeds  are  not  necessarily  applicable.     But  the  purchaser' 
is  not  answerable  for  the  mode,  in  which  it  has  been 
solc(  by  the  Court,   nor  for  the*  disposition^   which  the 
Court  majtes  of  the  money.     The  objections,  taken  to^ 
this  Decree,^  are,  that  the  Court  has  not  done  what  it 
ought  for  the  security  of  those,  who  afler  the  creditors 
bod  an  interest  in  the  estate  upon  the  Defendant's  con- 
struction.   What  is  that  to  the  purchaser  I  Is  it  for  him  * 
to  inquire,   whether  the  Court 'has  dealt  properly  with 
the  fund,  wlych  it  oUiged.him  to  pay  in  ? 

It  is  said,  there  are  two  omissions  and  an: improper- 
direction  in  this  Decree,  upon  the  supposition,  that,  the 
ultimate  interest  in  this  estate  is.  in  contingency.    The 

first 
(pq)  Post,  Vol.  XIV,  290. 
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1^06/        first. omission  is,  that,  there  is  no  account  of  the  personal 
^"^^         estate ;  which  ought  to  have  been  applied  in  the  ^rst 
9^  instance  in  ease  of  thie  r^al  estate,    -But  that  isa  dire^ 

Price.  act  of  the  Court;  not,  that  the  account  is  waived  by  the 
.  agreement  of  the  parties :  but  it  is  waived  in  the  presence 
of  the  Cou^t  by  the  express  assent  of  the  eldest  scm. 
Another  act  of  the  Court  was  the  direction  for  execution 
.of  the  contract  without  any  inquiry^  whether  it  would,  be 
for  the  benefit  of  the  p^ies  interested.  Thait  is  a  pre- 
caution^ that,  if  it  was  in  the  view  of  the  Court,  and  for 
unascertained  parties,  wl\o  might  be  interested,  it  might 
be  fit  to  adopt.  But  that  also  is  the  act  of  the  Couit. 
Is  .it  to  be  expected,  that  the  purchaser  should  indist 
upon  that  inquiry? 

The  imprdper  direction,  as  it  undoubtedly  would  be» 
if  the  deed  is  to  h^.  construed,  as  the  Defendant  c6n- 
tendi^  is, .  that  the  surpfus  o^  the  money  after  payment 
of  all  the  d^bta  and  incumbrances,  die  sum,  which  Che 
widow  agreed  to  take  tqr  her  annuity,  and  the  500/.  to 
.the  younger  children,  should  be  j^aid  to  .the  eldest  son. 
If  it  was  not  yet.  ascertained,  who  the  heir  of  the  body 
would  be^  as  it  could  not  be,  if  the.  limitatioa  was  a 
contingent  remainder,  that  was  an  improper  direction. 
The  money  oiight.to  have  been  brought  into  Covtt*  But 
that  is  not  an  application  of  the  money,  for*  which*  the 
purchaser  can  be  accountable.  The  only  way,  in  which 
the  party  is  really  interested,  if  be.  should  turn  out  to  be 
a  different,  person  ttom  any  of  those  parties  to  that  pro- 
ceeding, to  affect  the  purchase,  is,  that  no  account  of  the. 
personal  estate  was  directed;  for  upon  any  other  suppor 
sition  than  that  the  personal  estate  was  fviJUy  s^iflicient, 
the  real  e&tate  must  have  been  sold.  But  that  is  so  im- 
probable a  supposition  after  such  a  length  of  time,  65 
years,  that  it  cannot  be  looked  at  as  a  noint  the  party 
jriiould  be  let  in  to  establish  f  vis.  .that  the  personal  estate 

was 
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was  sufficient  for  all  the  debts;  and  I  do  not  know,  Aat  IMtf. 
it  would  do  him  good ;  for  frequently  upon  the  Master's  p^**""^* 
Report  the  Court  decrees  a  sale  pixnisionally  (  97  ).    Pro-  ^^ 

bably  the  parties  were  satined,  that  the  personal  estate        Price. 
was  Tery  inconsiderable,  and  the  account  would  have  an-     ^^^  ^^  ^^ 
swered  no  purpose;    aikd  would  have  created  expence.  ••^•^ decreed 
WUUam  Barry  could  have  no  intelrest  in  waiving  it;  for  P";^***®**    7» 
he  was  to  get  the  balance.    Therefore  his  interest  re»  •      ^^  ^^^ 
quired  the  previous  application  of  the  personal  estate*         coant  of  the 

personal  es- 
Then  the  only  injury  could  be  by  not  procuring  a  tate,  previously 
sufficient  piice,  and  not  securing  the  money  for  the  'per*  •Ppl»c*hle, 
son  entitled.  In  Lloyd  v.  Johnes  (  98 )  irregularities  the 
most  substantial  had  taken  place.  In  that  case  an  ac- 
count of  the  personal  estate  had  been  actually  decreed : 
yet  it  was  never  taken.  So,  it  might  be  argued,  th&t  the 
decree  had  made  it  a  condition  precedent  to  the  applica- 
tion of  the  real  estate,  that  the  personal  estate  should 
be  first  applied.  Then  the  cause  was  brought  on  for 
fkrther  directions  upon  a  separate  report ;  and  one,  that 
was  never  filed.  The  decree  upon  farther  directions  for 
a  sale  was  to  pay,  not  only  the  testator's  debts,  but  also 
those  of  Pugh ;  which  were  no  charges  upon  the  estate. 
Yet  the  Zorrf  ChanceUor'n  opinion  was,  that,  if  the  pur- 
chaser cbilld  not  be  affected  upon  some  other  ground,  he 
could  not  be  affiscted  l^  the  irregularity  of  the  proceed- 
ings; though  be  had  notice:  all  the  proceedings  being 
stated  in  the  agreement  for  his  purchase ;  and,  though 
the  Lard  Chancellor  was  willing  to  direct  the  account, 
|f  desired,  I  do  not  understand,  fhat  his  Lordship  in<» 
tended  that  to  affect  the  purchaser ;  but  only  to  shew 
the  claims  of  the  parties,  interested  in  the  result  of  that 
account,  ^  i^gainst  eiH:h  other, 

Supposing 

<97)  See  auto,  Vol.  IX,  65,  Lhyd  v.  Johie$.    VIII,  2, 
fl9lme  V.  Sianky.  <0a)  Ante,  Vol,  IX,  37, 
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1800. .  ^  Supposing  therefore  this  decree  liable  to  objectbn  i^ 

aU  these  points,  the  purchaser  is  not  in  any  degree  re* 
sponsible ;  and  is  perfectly  safe  in  the  title,  which  he 
Pricb*  takes' under  the  decree..  J  hare  reasoned  this  upon  the 
suppositmii  that  the  decree  is  irregular.  But  for  that  I 
must  suppose,  that  the  Court  construed  the  settlement, 
as  the  Defendant  contends  it  ought^  and  as  I  think  it 
ouj^t  not,  to  be  construed ;  for,  as  I  construe  this  set* 
tlement,  the  decree  is  not  liable  to  objection  throughout ; 
for  upon  that  supposition  the  parties  had  among  them 
the  whole  interest  in  the  estate.  WiUiam  Barry ^  having 
agreed  to  purchase  his  mother's  interest,  might  properly 
waive  the  account  of  the  personal  estatej  and  any  refer- 
enoe  ,«i  to  the  contract ;  and  it  is  scarcely  possible,  that 
the  Court  could  proceed  upcin  any  other  ground ;  the 
settlemetit  bCaqg  di^tinetly  before  the  Court  at  length, 
upon  the  pjeadiqgs.  I  have  stated,  that,  when  a  settle* 
ment  is  declared  void  as  to  creditors^  it  is  only  as  to 
them^  The  Court  was  the^fore  necessarily  called  upon 
tolookint0  the  settlraient;  in  order  to  see  what  to  do 
with  the  residue  of  (he  purchase-money;  and,  direct*. 
log  tlMkt  to  be  paid  to  William  Parry ,  they  could  not 
possibly  construe  the  limitation  to  be  a.oonfting^t  re«v 
meander ;.  which  if  oul4.-  have  left  the  right  to  the  mon^ 
p^^tly  unasoertakied*  The  Court  must  therefore  have 
plooeeded  upop  th^  siune •  ground,  that  is,  I. think,  now. 
to  be  adopted.     .  .      ;  * 

.  VjKm  both  i(ro||ndS|  thereforci  tbb  agreement  ought 
to  be  performedf 
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;    March  Vlth, 

GASKARTH  v:  Lord  I,0WTHER(99).         '     ^^^80^^'** 

Auff.  27th4 
npHE  late  Jjot A  Lonsdale  in  August  1790  purchased  by.     !Decree  upon 

auction  the  manor  of  Penrith  and  other  estates  in'  the  Answer, 
Cumberland,  belonging-  to  the  Plaintiff.      Some  corre-  admitting  a 

spondence  took  place  between  the  solicitors,  with  refer-  ®°°  ^^  •  * 

11  1  111  1  :*  letter,  ofler- 

ence  to  the  abstract :  but,  though  the  purchase  was  to  .  .. 

be  completed  'by  tie  2d  of  February ,  1791,  no  effectual  yaluation   for 

step  was  taken  for  carrying  the  contract  itito  execution  a  conveyance 

previous  to  the  year  1796.     On  the  1st  of  January  rtv  on  payment  of 

that  year  a  letter  was  written  to  Lord  Lonsdale  by  the  the  parchase- 

Plaintiff;    which,   reminding  Lord  Lonsdale,  that,  when  money  into  the 

the  Plaintiff  sold  his  estate  at  Penrith,  some  years  agor,'  ^•°'^  ,^  ***® 

his  Lordship  was    one  of   the    purchasers,    proceeded  -.j,-*^:-    j 

*"s  •  '  in  defadt  of 

**  I  am  under  the  necessity  of  settling  all  my  affairs  t  payment  the 

'*  and  therefore  most  earnestly  desire  you  to  say,  when'  bill  to  be  di*- 

"  I  must  wait  upon  you  to  complete  your  purchase ;  and  missed  with 

"  I  hope,  an  early  day  will  not  be  inconvenient.     I  have  costs. 

**  since  your  agreeing  to  purchase  bought  a  small  estate?         ®     '°  "?J^ 

^  of  the  late  Mr.  Haincock's  in  front  of  my  house,  which*       '       , 

was  always  thought  a  very  desirable   thi^g.     1  offer     jj^^  estate 

**  that  at  a  fair  valuation.      I  suppose  youll  think  with'  therefore  did 

*'  me  that  they  should  not  be  again  ^separated.     If  it  iff  not  pass  by  a 

**  hot  your  wish  to  complete  the  purchase  of  what  you  previous  de- 

**  bid  for,  please  to  inform  me;  and  order  any  writing«(  ^**®»  but  der 

'•  or  Articles  of  sale  to  be  returned.-    The  letter  con^  scended  .to  the 

eluded  with  expressing  his  anxiety  "  to  finish  this  pur- 

*f  chase,"    and  the  difficulties    "  this  pur.chase  uncom- 

■*  pleted  "  might  cause  to  his  hefa:  and  Lord  Lonsdale ; 

and  pressing  for  an  answer,  ^ 

Upoti 

.  •    •  ■ .    « 

<09)  Thi»  case,  decided  by      parti^iilar    eirf^msUitiPCB  bf 
f^pji  Eldon,  coald  not  from      poblished  sooner. 


M 


heir. 


Digitized  byCjOOQlC 


108 


1806. 


GA8KARTH 

Lord 

LOWTHBR- 


CASES  IN  CHANCERY. 

Upon  the  SOth  of  April,  1796,  Lord  Lonsdale  filed  a 
bill  against  Gaskarth ;  stating  the  sale  by  auction ;  at- 
tributing the  delay  in  completing  the  purdiase  to  defects 
in  the  title :  alleging,  that  on  the  3d  of  January ,  1796, 
an  agreement  in  writing  was  signed  by  Gasiarih  for  the 
purchase  by  Lord  Lonsdale  of  the  other  premises  in  Peii- 
riih,  mentioned  in  the  letter,  at  a  fair  valuation :  and 
praying  a  specific  perfbnmtnce  of  .both  contracts. 


The  Defendant  Gaskarth  by  his  answer  to  that'  bUl 
stated,  that  the  Defendant  not  receiving  any  answer  to 
his  repeated  desire,  that  the  Plaintiff*  would  complete  liis 
purchase;  served  notices ;  declaring  the  deposits  for- 
feited, and  the  contracts  void;  and  after  some  farther 
negociation  about  the  title  gave  another  notice,  offering 
a. conveyance  on  or  before  the  3d  of  June,  1791^  of  the 
manor  and  estate  at  Penrith :  requiring  payment  of  the 
money,  with  4}  per  cent,  interest  firom  the  Sd  of  Febru" 
ary\  and  declaring,  that*  the  Defendant  would  not  con* 
aider  himself  bound  to  execute  such  conveyance  at  any 
iuture  time  after  the  3d  of  June\  that  he  had  not  entered 
iqto  any  agreement  with  Lord  Lonsdale  except  Bik  to  the 
estates  sold  by  auction;  but  admitted  th6  letter  above 
stated;  and  that  JjtOTdiLonsdale  in  consequence  of  such 
letter  expressed  his  inclination  to  purchase  the  premises 
mentioned  in  it  Qaskarth  also  by  bis  answer  offered, 
not  only  to  complete  the  purchase  at  the  auction,  (sug-^ 
gesting  however  his  right  to  consider  it  as  abandoned), 
but  also  to  sell  the  other  estates,  mentioned  in  the 
letter.  ' 

In  Marek  1800  a  decree  was  made  iti  that  cau^e;* 
durecting,  that  Lord  2km«</afe  should  pay  54^/.  14«.  the 
li^mainder  of  his  purchase  for  the  estates  sold  by  auc- 
tion, into  the  Bank,  with  interest  at  the  rate  of  5/.  per 
cent,  firom  the  9d  of  February,  1791,  to  the  first  day  of 

next 
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next  Term;  and  that  Oaskarih  ahouM  convey;  and  k 
was  ordered,  that  on  payment  kito  the  Bank  of  diie  said 
.54SDI.  I4f8.  Lord  Lon^aie'  ehoidd  he  4et  into  possession 
of  said  estates ;  and  the  Master  was  directed  to  set  a  value 
oQ.the  estates  o(  Gaskarihf  in  the  .decree  described  as 
the  estates  purchased  of  Mr.  Rainoock ;  and  all  necessary 
parties  ware  to  execute  conveyances  upon  "Lot A.  Lon^ 
dale's  paying  to  Gaskarth  what  the  Master  should  find 
to  be  the  value  of  the  said  estates ;  and  that. upon  such 
..payment  Lord  Lonsdale  should  be  let  into  possessioii 
.from  the  quarter-day  preceding:  but  in  default. of  Lord 
l4ansdale's  paying  the  said  54S(ML  14«.  by  the  first  day 
of  the  next  Term»  then  his  Bill  should  stand  dismissed 
.with  costs.  In  pursuance  of  that  decree  Lord  Lonsdale 
paid  into  the  Bank  54SDI.  14tf. ;  and  the  estate  purchased 
oiRamcock  was  valued  at  1700/. :  but  before  the  Report 
Lord  Lonsdale  died ;  having  by  his  Will,  dated  the  ISth 
of  January^  1708,  executed  to  pass  real  estates,  de- 
vised all  his  manors  and  hereditaments  in  Westmoreland 
sxA  Cumberland,  with  some  exceptions,  .t6  the  use  of 
Lord  Lowiher  and  his  first  and  other  sons>  in  strict 
settlement ;  with  various  remainders  over. 


100 
1609. 
Oaskartk 
Loid 

LOWTHBIL 


la  January  1803  Gaskarth  filed  a.  biH  of  revivor  and 
supplement,  against  the  heirs  at  law  and  by  the  custom 
and  the  devisees  of  Lord  Ixmsdale ;  praying,  that  the 
suit  may  be  revived ;  and  that  the  PUintifF  may  have 
the  benefit  of  the  decree. 

.  The  Defendants,  the  heirs  at  law  of  Lord  Lonsdale, 
by  their  answer  stated,  that  by  the  answer  and  pro- 
ceedings in  the  original  cause  it  appears,  tliat  the  Plain>- 
tifi*  did  by  letter, .  dated  the  Ist  of  January,  1796,  pro- 
pose to  sell  to  Lord  Lonsdale  the  estate,  purchased  of 
Raincock ;  but  submitted,  that  .the  precise  time,  when 
Lord  Lonsdale  SipetA  to  purcha3e  the  s/ud  estate,  and 

when 
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when  he  acquired  ak  equitable  «(state  of  inheritance 
therein^  does  not  appear;  and,  if  such  equitable* estate 
6r  interest  was  not  acquired  by  htm  until  after  the  date 
of  his  Will,  the  Defendiftits  are  entitled  as  heirs  at  law. 
The  customary  heir  claimed  any  customary  or  copyhold 
estates,  not  surrendered  to  the  use  of  the  Will;  or,  that 
did  not  .pass  thereby.       *  ^        . 

By  another  decree^  pronouiiced  at  the  RoUm  on  the 
4th  of  May,  ISOS,  the  former  decree  was  ordered  to  ber 
prosecuted ;  tiie  actounts  were  directed  ;  and  the  Master 
was  ordered  to  state  the  precise  time,  when  Lord  Eon^^ 
dale  agreed  to  purchase  the -estate^  described  as  pur^ 
chased  from  Raincock;  and,  when  Ijord  Lomdale  ac- 
quired an  equitable  estate  of  inheritance  therein. 

The  Master  by  his  Report  stated,,  that  undelr  the  de^ 
cree  in  the  original  suit  it  was  optiond  in  Lor4  LoMdalt 
either  to  compV^te  his  purchase  by  paying  his  purchase 
money,  pursuant  to  the  decree,  or  to  abandon  the  same'; 
whkh,  so  far  as  respected  the  original  suit,  he  could 
have  done  by  refusing  to  pay  the  said  54jB(V.'14#.  into 
the  Bank ;  in  which  case  the  bill  would  have  been  dia- 
miiAed  with  costs ;  jmd  the  80th  of  April,  1800,  being 
the  day,  on  which  Lord  Lonsdale  did  pay  the  5iSQL  14#« 
into  the  Bank,  was  the  timft  when  he  agreed  to  purchase, 
and  acquired  an  equitable  estate  of  inheritance  in  the 
estates,  purchased  from  Raincoct* 

To  this  Report  an  exception  was  taken  by  the  de- 
visees; suggesting,  that  the  precise  time,  when  Lord  Xoiw- 
iiale  agreed  to  purchase  the  estates,  described  as  pur- 
chased from  Ramcock,  and,  when  be  acquired  an  equi- 
table estate  of  inheritance  therein,  was  the  80th  oi  April, 
1796,  the  day,  on  whieh  Lor^  Lonsdale  ffled  his  Bill; 
or  the  Isl  of  January,  1796,  the  dale  of  GasiariVs 
letter. 

The 
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Tiie  SoUciior^  Oeueral  ( 100  ),  Mr.  nomilly,  and  Mr. 
'  TAomaoHy  iiL,  support  of  the  Bi^ception. 
The  iasUnt  Ijotd  LoMidale  filed  hiB  BiU^  Uiere  was  a 
binding  contiact:  CS^toiiMv*  Upcoi  (1).  PM^  v.  P^ 
ttr(2).  Bat  there  can* be  no  doubt  upon  the  answer, 
pot  ia  by  Chsukarih  to  that  Billf  by  which  answer  he  sub- 
nuts  to  peiform  the  contract.  It  is  clearly  establisheil 
by  QreenhiU  ▼«  Greeniitt ( 3 ),  and  Longford^.  PM{4^), 
that  .lands,  contracted  for  preYiously  to  the  execution  t:^ 
a  Will,  may  pass  by  that  WiU. 


Ml 


Gmkae'Th 

V. 

Low!mx»« 


Mv.  Mansfield  and  Mr*  Alexander ^  Mr»  Richards 
and  Mr.  Martini  for  the  Heirs  at  Law. 
There  was  no  blooding  contract,  makuig  this  estate  in 
equity  the  estate  of  Lord  £ofUklaley  previous  to  the  date 
of  the  WiU.  The  conclusion  is,  that  after  the  noticfe 
given  by  this  Plaint^,  that,  unless  the  nk>ney  should  be 
psid  1^  the  3d  of  June^  the  contract  Wo\iId  not  be  per- 
fanned,  it  w<is  abandoned  by  Lord  Lonsdale  f  who  muiit 
have  been  dicharged  by  that  notice.  l%en  can  the 
mere  circumstanGe  of  filing  the  Bill  be  considered  as 
binding  the  contmot  on  the  part  of  Lord  Lonsdale,  so  as 
tcr  give  ttu^  devisees  the  right  to  this  estate ;  for  nothing 
dse  was  done  by  Lord  Lonsdale  ?  How  can  the  BUI 
constitute  an  agreement  7  The  statement  in  the  Bill  i» 
eoa^tsfedi  as  the  suggestion  of  Counsel,  and  cannot  be 
vflMtln  evidence,  except*  perhaps  upon  a  (question  of 
f^digree.  Would  this  decree  have  imposed  the  imusuat 
edni^tion  of  iiHteresf  of  51.  per  cent,  if  the  con'triEict  was 
#  ooji^dsved  as  bouttd  by  the  Bill  ?    Cdleman  t.  tJpcot  ( 5 ) 

does 


(100)   The   Hon.   Spencer 
PercevdL 

(1)  bVin.  627. 

(2)  lVe§.  437. 


(d)  Pre,  Ch.  920. 

(4)  2  P.  Will.  629. 

(5)  arrin.  §21, 
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does  not  decide,  that  a  Bill  filed  merely  is  such  an  Assent 
to  a  .written  contract  as  will  bind  the  Phuntiffl.  There 
was  no  acceptance,  binding  Lord  L<m$dale,  undl  he  paid 
in  his  money;  The  argument  must  be  carried  this 
length ;  that,  if  Lord  Lamdale  had  thought  proper  to 
dismiss  the  Bill^  still  he  might  be  called  upon,  as  bound 
by  it,  to  perform  the  contract.  Upon  what  princqile  can 
the  Bill  be  considered  an  agreement  ?  Does  the  party, 
or  his  authorised  ag^nt,  sign  the  Bill?  The  decree 
even  expressly  gives  an  option.  After  the  letter  in  1791, 
to  which  no  answer  was  given,  Lord  L&nsdale  coul4  not 
possibly  have  ipsisted  upon  a  perfoimance  of  the  -con- 
tract, at  least  not  before  1796;.  and  therefore  was  not 
bound.  The  letter  of  1796  could  neither  revive  the  old 
contract,  nor  create  .a  neW  one.  It  is  the  letter  of  a 
suitor,  requesting  relief;  and  offering  a  boon;:  not  a 
demand  of  th^  completion  of  a  subosting  contract  $  but 
.a  request  to  do  something,  which  the  writer  did  not 
consider  him. bound  to  do;  nqtwithstanding  the. expres- 
sion ^'  to  complete  the  purchase"  occmrs  in  it  The 
answer,  stating,  that  in  consequence  of  that  letter 
Lord  Lonsdale  expressed  his  inclination!  to  purchase  the 
.  premises,;  does  hot  bring  it  fiurther  than  treaty*  There 
was  locug  pisnkefduB;  and  Lord  ZrOfwdbfe  might  have 
refused  to  pay  in  his  money;  and  have  had  his  BiD 
.  dismissed.  In  Whaieffy.  Ai^«ffa/(6 )  much  n|ore  passed 
than  in  this  case :  yet  the  party  was  held*  not  bound. 
To  constitute  an  agreement  die  writing  must  specify  the 
tams;  which  this  letter  does,  not;  merely  offisring  the 
estate  at  a  &ir  valuation;  and  never  carried  bey^knd 
treaty. 


The  SoUciior  <}eneral  ( 7 ),  in  Reply. 

(6)  6J?»w.  P..C.  46. 

(7)  Itie  Hon.  SpeMtr  PereewiL 
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.  At  the  ddteof  theWiU  there  was  a  subsistipg  con- 
tract binding  hoth  parties;  The  treaty,  if  interrupted 
between  VtMe  1791  and  Jamtairy  ITdB,  was  revived  by 
the  answer.  The  letter  clearly  recognizes. the  Contract; 
and  makes  an  ofier  of  the  lately  purchased  estate^;  and 
the  answer  offers  to  comi^ete  the  piirchase,  .a|i4  to  sell 
the.  other  jand.  Upon  the  offer  in:  the  bill  the  Defenjl^ 
ant  m^ht.  by.a  cross  bill  have  cqmpelled  the  Plaintiff 
to  perform  the  contract*  The  bill  aiid  the  answer 
togeth^.  form  a  contract,  binding  both  par^tie^s.  .  The 
principle  is  stated  by  Lord  Hardwickein  The  Atkmiey 
G^M^ral  y.  Day  ( 8 ) ;.  that  if.  the  vendor .  puts  in.  an  anr 
swer,  admitting  the  agreement,  as  stated  by  the  bill-  of 
the  purchaser,  though  Jiot  in  writing,'  nor  so  stated  by 
the  bill,  the  Coiu't  will  decree  a  performance;  and,,  so 
agamst  the  heir:  the  principle  going  throughout;  aiid 
equaQy  binding  the .  representatives.  It  is  not  admitted, 
that  the  dismission  of  the  bill  would,  have  relieved  Lord- 
Lonsdale  from  the  contract,  if  the  other  party  chose  to 
insist  upon  it.  .  The  wswer  to.  the  objection,  that  the 
offer  o(  RaincocVs  estate  at  a  fair  valuation  is  too  loose, 
and  goes  no  farther  than  treaty,  is,  that  it  is  not  unfre- 
quent  to  have  the  price  ascertained  by  a  third  person  (9); 
or,  if  thatper^n  cannot  ascertain  it,  by  a  reference  to 
the  Master :  all  the.  other  terms  except  the  price  alone, 
being  agreed  upon.  This  decree  cannot  be  represented 
'«•  giving'  an  option  to  Lord  Lonsdale. 


The  Lord  Chancellor  ( 10  )• 
In  this  state  of  things  it  is  impossible  to  say,  either 
party  wnsnbound.  •  The  letter,  of  the  Plaintiff  cannot  be 

;    .     considered 

(8)lFe«.218;    seepage      Hall  y.   Warren,    IX,    606. 

221.  Post,  Mihies  V.  Gery,  XlVr 

(9)  Ante,  Emery  v.  fTcw,      400,  494,  6. 
Vol.   V,    846.    VIII,    605.         (10)  Lord  Eldon. 

VOL.XU.  H 
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ccnridered  a  eontract  in  the  judgment  of  the  Co^. 
The  bill  cannot  be  considered  a  contract  The  ^aae  iifc 
filter  was  under  very  different  circumstances.  It  is  dost 
from  this  decree,  the  Court  idid  not  consider  the  ifiag 
of  the  bill^  as  a  contract.  The  reference  to  die  Master 
also  shews  that;  for  otherwise  it  would  be  confined  to 
periods  antecedent  to  the  bill.  Then  did  the  dectM 
bind  Lord  Lansdak,  and  make  the  estate  his ;  or  the 
payment  of  the  money  into  the  Bank?  My  opinion  is> 
that  he  was  not  actually  bosmd ;  and  therefore  ^the  estiite 
>iras  not  his,  until  the  money  was  paid  into  theBaldc'; 
and  "dierefore  the  judgment  of  the  Master  is  right.   • 


The  Exception  was  over-ruled ;  and  it  was  declared, 
that  th^  co-heirs  at  law  of  the  testator,  the  late  Lord 
Lonsdale f  are  entitled  to  have  a  conveyance  of  the  free- 
hold premises,  purchased  in  1790,  and  dso  of  the  estate, 
purchased  in  1796  ifrom  Raincock;  and  a  conveyance 
was  directed!  accordingly. 


Rolls. 
1806. 

Feb.  4«A. 
Under  a  ge- 
neral bequest 
to  servsnts 
a  coachman, 
provided  with 
the  carriage 
and  horses  by 
a  job-master, 
according  to 
the  usual 
course  pf  that 
business,  not 
entitled. 


CHILCOT  t.  BROMLPY. 

JgOBERT  BROMLEY  by  his WiU,  dated  the  SJWi* 
of  March,  18QS,  made  the  following  bequests: 

^I  give  unto  my  servant  WUUam  Wilde,  in  case  he 
''  shaH  be  in  my  service  at  the  time  9f  my  decease,  the 
'^  sum  of  BOOL  tioA  the  sum  of  20/.  for  mourt^ 
'*  and  ako  *  all  my  wearing  appard.  of  every  sort  and 
'^'kind;  and  I  ^ve  and  bequeath  uifto  mj  BerrnAt  Sdrah 
*'  Nekon,  in  case  she  shall  be  in  my  service  at  the  tiine 
''  of  my  decease,  the  sum  of  500/.  and  the  sum  of 
^'  801.  for  mottming  and  I  ^e  and  bequeitth  unto  all 

^  my 
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ui 


"my  o&er  servunte  who  isfaail  lie  living  with  me  iit  the         laoe. 

^tiiM  of  my  deoekse  the    sum  of  50/.  eadh  and  the 

^  8dm  of  107.  each  for  motiini^ ;''   dilrecting    aH    diei 

mid  legacies  to  be  paid  ^hin  three  months  after  his     BaoHLBtl 

dtceaee. 


Cvjioov 


Bj  a  eodidl,  dated  the  28th  of  Esbmary,  1808,  notic- 
ing  the  bequests  ly  theWiV,  tke  testator  revoked  the 
I^iades  of  SOL  ^and  10/.  for  mourning  io  his  other, 
servants,  not  particularly  named ;  and  made  the  foDow^ 
ing  bequedtt 

^'To  all  my  other  aervanta  in  Jiem  theseof  the  sum 
"of  ^KNML  each,  and  20/.  each  for  mourning." 

The  teistator  died  soon  after  the  execution  of  the 
codicil.  The  bill  was  filed  against  die  e^secutor;  ibei: 
Haintiff  claiming  the  legacies  6f  fiOQ/.  and  20/.,  as  4»ie 
of  the  servants  of  the  testator  at  Ae  time  of  hia  death, 
Imder  the  fofiowing  circumatances.  The  testator  faired, 
a  carriage  and  horses  by  .the  year  from  a  job?master ; 
tAo  also  supplied  a  .eoachman.  The  coachman  did 
not  board  or  lodge  in  the  testator's  houae^:  but  received 
from  the  testator  IS^.  a  week,  as  board-wages,  and  a 
livery  with  the  other  male  servants :  liie  jdb-master  also 
paying  him  9$.  a  week.  The  Plamtiff  lii!ed  with  tb& 
testator  in  thrt  oapadty  and  upon  tihese  terms  about 
ten  moitths  pre^ouato  hia  deatfi;  having  been, procured 
fi>r  thiit  purpose  by  the  jobHi>a3ter ;  and  tras  >reilumed 
by  the  tester  as  fads  coachman  under  the  act  imposing 
a  duty  on  male  servants;  and  during  that  peadod  he 
served  no  other  person. 

The  evidence  as  to  the  usage  of  job-masters  was  Wry 
contoadictory';  for  the  Plaintiff  representing,  that  the 
•cachman,  supplied  under  suchcirciunsrtances,  is  in  all 

H  2  respects 


Digitized  byCjOOQlC 


116 


180G. 


Chilcot 
Bkomley. 


CASES  IN  CHANCERY. 

respects  the  serrant  of  the  family  employing  the  horses ; 
except  that  the  jbb-master  usually  in  consideration  of 
the  care  of  the  fiarriage  aild  horses  pays  him'k  farllier 
salary  by  the  week  or  year ;  ahd  the  family,  to  whom  he 
is  so  hired,  has  the  whole  control  over  him,  to.  retain'^ 
change,  or  discharge  him,  as  any  other  servant,  without 
the  concurrence  of  the  job-master;  who  has  no  such 
power ;  the  evidence  on  the  other  side  being  directly  the 
reverse :  that  according  to  the  usage  of^  the  trade  the 
eoachman  is  the  servant  of  the  job-master;  paid  by 
him,  except  a  weekly  allowance  for  board  wages;  and 
subject  to  be  dismissed  or  otherwise  employed  by  him 
without  the  consent  of  his  customer. 


Mr.  Richards  and  Mr.  Hall,  for  the  Plaintiff,  cited 
Toumshend  v.  Windham  (1 1),  and  Feaie  v.  Brandtby  (12) ; 
insisting,  that  the  testator,  not  the  job-man,?  must  be 
considered  as  the  inasteif  of  this  servant;  and  would. as 
such  have  been  liable  in  an  action  of  trespass  for  any 
ihjury  to  a  third  person,  occurring  in  the  employment  of 
driving  that,  carriage.  They  also  observed,  that  a  gar- 
dener, employed  even  by  the  day,  must  under  the  Act 
of  Parliament  ( 13 )  be  returned  as  a  male  servant. ' 

Mr.  Romitty  and  Mr.  Heald,  for  the  Defendants,  in- 
dsted,  that  this  Plisuntiff  could  iiot  maintain  a  claim  to 
these  legacies;  that  the  action  of  trespass  must  be 
Brought  against  the  job-man ;  who  alone  could  be  con- 
sidered as  the  Master;  and  who  might  have;  changed 
the  coachman  at  any  tiiiie,  a  week  even  before  the  death 
of  the  testator.  •  ' 

[  117  ]  The  Master  of  the  Rolls. 

The  question. is,  whether  the  Plaintiff  was  a  servant 
of  the  testator  within  the  intent  of  this  Will.    My  opinion 

is, 
•        (11)  2  Vem.  640.  (13)  SUt  38  Geo.  III. 

(\2),2Rep.Ch.6Z. 
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b»  diat  thece'was  no  contract  between  them/  oiit  of 
vhicb  the  rjelatibn  of  master  and  servant  coald  grow. 
The  contract  was  between  the  testator  and  the  job-mas- . 
ter.  The  latter  engages  to  furnish  the  former  with*  horses j 
and  a  man  to  drive  them.  The  job-master  bias  persons, 
whose  duty  it  is  to  perform  that  service.  The  particular 
person  serves  the  job-master  by  driving  my  carriage :  and 
is  so  far  in  Jny  service;  but  in  consequence  of  a  retainer 
by  the  other,  and  a  contract  with  him.^  That  contract 
would  be  fully  satisfied,  if  he  changed  the  coachman 
every  week.  Can  the  testator  be  supposed  to  include  a 
person,  whom  he  had  not  selected,  and  chose^  to  bring 
into  bis  service  for  any  definite  pieriod,' and  with  reference 
to  t)ie  continuance  of  his  service  utterly  uncertain;  for, 
as  has  been  observed,  the  very  week  before  the  testator's 
death  a  different  man,  for  whom  the  testator  had  no 
predilection,  might  have  been  furnished  by  the  coach- 
master.  The  testator  could  not  complain,  that  the  man 
was  changed,  as  of  a.  breach  of  the  contract;  if  the 
testator  had  no  reason  to  coipplain  of  the  person  subn 
stituted,  as  to  his.  sobriety  and  conduct  The  mere 
change  of  the  person  would  furnish  tio  ground  of  com- 
plaint against  the  job-master.  If  he  can  change  the 
men,  subject  only  to  the  chance  of-  disobliging  his  em- 
ployer, no  obligation  to  prevent  it  arising  out  of  the 
contract,  h&  is  the  master ;  though  a  part  of  that  man^s 
duty  to  him  is  to  serve  the  other. 
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It  is  not  probable,  that  a  testator  in  such  a  situation 
as  tl|is  testator,  with  the  experience  he  had  of  the 
manner,  in  which  these  servants  were  changed,  could  have 
^intended  to  put  diis  person  upon  a  footing  with  servants, 
brought  into  his  house  by  a  contract  of  his  own,  from 
preference,  arising  out  of  previous  inquiry  into  their 
characters,  and  satisfaction  with  their  service^.  From 
his  own  experience  he  knew,  a  stranger  might  be  in- 
troduced without  any  previous  consent,  or  any  thin^but 

merely 


[•118] 
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Hiertely  brin^g  him,  in  ordei  to  shew,  that  be  was  ndt 
a  person  ^disagreeable  to  the  testator.  From  the  insiuit 
the  testator  expressed  no  disapprobatioDj  die  cdntntet 
goes  oiiy  not  with  him,  but  widi  the  job-master;  and  it 
is  stated,  I  belieTe,  by  some  witnesses,  tliat  the  amooot 
of  the  board-wages  is  contracted  for  between  the*  job*- 
master  and  the  employer.  All  the  terms  of  the  contract 
are  between  them.  The  coachman  is  merely  the  sub- 
ject of  the  contract  i  not  a  party  to  it.  This  I^ainftfr 
therefore  is  not;  a  servant  within  the  iinteodment  of  this 


The  Act  of  Parliament  ( 14),  that  has  been  pientioned, 
cannot  affect  the  question.  That  is  merely  a  revenue 
law;  and,  to  prevent  evasion,  it  provides,  that  any  sort 
of  service  shall  subject  the  employer  to  return  as  a  ser^ 
vant  the  person  employed.  The  effect  is  merely,  that 
certain  acts  shall  make  a  man  liable  to  the  tax.  It  doea 
not  by  any  means  determine,  whether  he  is  a  servant 
for  such  a  purpose! . 


The  Bill  was  dismissed  without  costs. 
(14)  Stot  38  Geo.  III. 
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Rolls. 

1806. 

FeA.  19th. 

A  remittance    ^H£  Master's  Report  m  this  cause  stated,  that  the 

in  bills  and  Defendants,   as   administrators  o{  Hichard  Pappt, 

no«)s  Ibr  #     on   the  Ist  o{  December,  1800,   received   the    sum  of 

specific  pnr-     2iB/.  i&.  Under  the  Mowfag  circumstances, 
pose,  via.  to .  , 

answer  accept- 
ances, received  by  the  administrator,  in  consequence  of  the  death  of  the 
party,  to  whom  it  was  remitted,  held  not  general  assets:  the  special 
pm'pose  operating;  a  Hen;  which  would  also  be  the  effect  upon  a  bank- 
ruptcy. 


Abraham 
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[  Ahraham  lOmigworth^  of  Monigomerff  lm»  in  Hie  haUt 
0f  dh«wi^(  \nBb  on  the  uitestate  P^JEipt;  who  at  hb 
dealh  had  accepted  bilk  for  IlUfigwarik  to  the  aiaount 
of  533SL ;  and  had  received  f^oa  lUingworik  towards 
answering  those  bills  2SO01.  On  Saturday,  the  day  be- 
fore the  death  of  the  kitestatej  IlUtigworih  remitted  to 
him  Bank-notes  and  biHs,  to  the  amount  of  SI 8^  15^.  for 
flie  purpose  of  providing,  as  &r  as  the  same  would  ex- 
lend,,  for  his  aeeeptances,  when  they  should  become  due : 
but  the  ktter,  contuning  those  notes  and  bills,  did  not 
irrive  in  London  untQ  Monday ,  and,  the  intestate  having 
died  on  the  intervening  Sunday,  tbose  notes  and  bills 
were  received  by  his  administrators.  An  action  was 
brought  by  the  holders  of  the  bills,  drawn  by  ItKng" 
worik,  and  accepted  by  the  intestate ;  and  a  judgment 
was  obtained  by  them, 


lis 


Hassall 

ftMITHMtS^ 


IttmguHirth  claimed  the  last  remittance  before  the 
Master,  as  having  been  remitted  to  the  intestate  for  a 
special  purpose;  to  which  it  was  not  applied. 


Under  these  circumstances  the  Master  stated,  that,  it 
having  been. submitted  to  him  on  the  -pBii  oi  lUn^worth 
and  die  bilt-holders,  that,  as  the  818/.  1&.  was  re- 
mitted for  the  elpress  pfirpose  of  answering  the  accept- 
ances on  the  bills,  drawn  by  HUngworth,  and  as  the 
^same  never  came  to  the  hands  of  the  intestate,  it  was 
not  part  of  his  general  property;  but  was  appHcable  only 
to  the  general  purposes,  for  which  it  was  remitted ;  and 
ought  to  be  paid  to  the  bill-holders,  or  repaid  to  lUing^ 
worth,  he  was  of  opinion,  it  did  not  form  part  of  the 
personal  estate  of  the  intestate;  and  therefore  had  not 
charged  the  Defendants,  tbe  adniinistrators,  witli  the 
amount. 


[•i«0  3 


•  No  exception  was  taken  to  this  Report ;  but,  by  con- 
ientj  to  save  expence,  the  olyection  was  brought  before 

the 
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the  Court,  Upon  a  petition,  by  the  bill-holders,  with  tjxe 
asBent.odlUngwartA;  praying,  that  the  stock,  in  which 
the*  remittance  of  *S18/.  15s.  had  been  invested,  may  be. 
paid  to  the  petitioners. 

Mr.  Alexander,  in  support  of  th^  .Petition,  and 
Mr.  Roupell,  for  the  Administrators, 
Contended,  that  this  was  an  appropriation  of. a  fund; 
which  was  not  applicabte  therefore  to  any  other  purpose; 
that  .the  holders  of  the  bills,  accepted  by  the  intestate, 
had,  as  standing  on  the  right  of  lUingwarth^  a  clear  lien 
upon  the  bills  and  notes,  remitted  by  him  for  the  specific 
purpose  of  answering  those  bills;  that  remittance  never, 
having  got  to  the  hands  of  the.  intestate ;  and  farther, 
that,  if  the  bills  remitted  had  got  to  his  hands,  and  he 
had  become  insolvent,  remaining  in  specie,  undisposed 
of  for  the  specific  purpose  of  the  remittance,  the  lien 
would  have  prevailed, . 

Mr.  Johnson  and  Mr.  W.  Agar^  for  the  Creditors  of 
the  Intestate. 


This  claim  is  raised  upon  the  mere  ground,  that  this 
remittance  was  for  a  specific  purpose,  and  cloatbed 
with  a  trust,  in  whatsoever  hands  the  bilk  were.  It 
is  not, contended,  that;  they  were  m  transitu \  and,  with 
[  *  191  ]  ^  the  exception  of  cases  of  that  sort,  the  remittance  is 
made  from  the  moment  it  is  put  in  the  post.  The  pps- 
session  of  the  representative  was  the  possession  of  tt^e 
intestate  himself.  .  If  the  question  .  depends  upon  the 
specific  purppse,  a  preyipus  remittance .  for  the  same 
purpose  stands  upon  the  same  principle :  but  it  cannot 
be  pressed  to  that  extent.  If  this  fund  could  be  consi- 
dered subject  to  a  trust  in  the  hands  of  the  intestate^ 
great  inconvenience  and  difficulty  would  arise.  Suppose, 
the  bills,  on 'account  of  which  tl^is  fund  was  remitted, 
)iad  been  dispersed  in  fifty  hands,  and  due  at  different 

times; 
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tknesT;  for  whom  is  the  trust;  whieh  could  only  arise 
upon* relieving  him  from  his  acceptances  to  the  e^tept 
of  that  fond? 

Mr.  Alexander,  in  Reply,  was  stopped  by  the  Court. 
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i8oe» 


Hassai^l 

9MITHBRS, 


TAe  Mastek  of  the  Rolls, 

I  perfecdy  agree  with  the  Master  upon  this  point, 
There  was  no  dealing  between  t}iese  parties/  except  thi^. 
dealiifg  in  bills  bydraMring,  accepting,  and  remitting,  to, 
answer  the  acceptances.  JUingioorth  was  bound  tp  pro- 
vide *  for  the  biUs  drawn  by  him*.  He  remits  a  certain 
sum,  to  be  applied,  as  far  as  it  will  gp,  to  the  discharge- 
of  those  bills*  Clearly  the  intestate  was  bound  so  tQ 
ap{dy  that  remittance ;  if  it  had  got  to  his  hands.  He 
had  no  option,  even  if  he  hs^  been  a  creditor  at  the 
time  upon  other  accounts,  to  apply  that  fund  ^  any 
other  demand;  for IlUngwarth  had  a  right  tp  prescribe 
in  the  first  in8.tance,  in  what  manner,  and  to  what  ac- 
count, the  remittance  should  be  applied.  If  the  intes- 
tate had  been  a  bankrupt,  property  in  his  hands  under 
such  circumstanci^s  woyld  not  have  passed  to  his  assig- 
nees ;  but  would  have  been  applicable  to  the  bifls,  to  an- 
swer which  .it  was  specifically  remitted  (15).  The  repre- 
^sentatives  cannot  be  in  any  better. plight  than  tt^e  in- 
t(estate  himself  would  have  been  in.  They  have  no 
elec^on  to  consider  this  remittance,  not  as  a  fund 
applicable  tp  the  bills  outstanding,  but  as. part  of  the 
general  assets.  Tl^ey  are  bound  to  ftpply  \t  for  IlUngr 
^torth.  Then  the  bi^-h9ide|r9  desirp,  with  the  assent 
ot  Ittingworth,  to  have  it  applied  in  dischcirge  of  these 
bOb;  and  he  joins  them  ip  t|iat .  request ;  and  that 
avoids  the  question  upon  the  ^trepgtb  of  their  own 
claim  to  insist  upon  the  application:   for  there  can  be 

no 

(15)  See  the  cases  of  short  Vol.  XIX,  25,  201,  and  the 
bills/  Ex  parte  Pease  and  rtifereiices.  1  Rose,  Bank^ 
others,  CounlFy  Banks ;  post,      Cos.  232,  243,  254,  280, 
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no  doubly  that  there  is  in  Aem,  and  hiin,  joining  Om/^ 
a  complete  right  ta  insist  upon  the  application,  that  ha 
originally  prescribed;  and,  if  it  were  otherwise,  the 
grossest  injustice  would  be  the  consequence;  for  that 
would  be  an  application  of  lUingwortK^  money,  not  in 
executing  the  purpose,  for  which  he  made  the  remittance 
but  to  pay  other  debts  of  the  intestate.  If  lUit^worth 
had  delayed  the.  remittance  another  day,  the  money 
would  have  been  in  his  own  pocket,  and  the  applicatioii 
desired  is  \he  same  as  taking  it  out  of  his  pocket  to  pay 
the  debts  of  the  intestate.  HUngwarih  had  no  intention, 
and  did  no  act,  to  put  this  property  in  the  hands  of  the 
fntestate,  except  as  doathed  with  a  trust,  more  than  if 
it  had  remained  with  him« 


Declare,  that  this  ftmd  is  not  part  of  the  general 
assets  of  the  intestate;  but  is  applicable  to  the  biBs, 
held  by  the  petitioners. 


.     MOCATTA  r.  LOUSADA, 
J^BIGALL  BARUH  LOUSADA  by  her  WiH,  re- 


[  12S] 

Rolls. 

1806. 
reb.lUh 

and  14th. 
Appointment     ^^ 

of  100^  out  of  '^'^  citing  that  her  father  had  bequeathed  to  her  the 
2600/.  viz.  to  hiterest  of  SSOOl.  for  her  life ;  and  dh^cted,  that  after 
two  children,  her  decease  her  then  present  children  by  her  late  hus- 
one-thirdcach,  i^j^  ^nd  their  issue,  should  have  the  aaid  26001;  to 
ihVd^te"^"^  ^  P**^  ^  *^®™  **  ^^  **^*  ^^  twenty-tme  years,  or 
children  of  an-  ^^^  ^^  marriage,  whieh  should  first  happen,  in  such 
other  child  shares  and  proportions  as  she  (the  testatrix)  should  by 
(the  power  ex-  her  Will  direct,  limit,  or  appoint ;  gave-  and  bequeathed 
tending  to  their  100/.,  part  of  the  said  2500/1,  to  her  daughters  Esther 
issue  ),  and  Baruh  Lmuada  and  Rebecca  De  Aguiiar,  and  the  chil-* 
2400/.  equally  j^  ^{  j^^,  i^^  daughter  Rachel  Baruh  Lof^ada:  that 
to  two  chil-  ^  *^  . 

dren,  the  only 

other  objects,  established,  the  Court  refasing  to  go  farther  against  an 
appointment,  as  illusory,  than  i^ctuid  decision. 


Digitized  by  VjOOQIC 


CASES  DH  CHAI^CERY. 

» to  my,  om4hkd  part  of  tbe  said  KM.  to  her  daiigKter 
MMer  Bamk  Lomada:  me  oCbto  third  part  thereof  ta 
Iper  dai^terJS^faeodl)^  itf^vjlur,  and  die  other  third 
part  thereof  to  the. children  of  her  kte  daughter  Rachel 
Barmh  Lousada,  deceased :  and  the  testatrix  gave  the 
Msidue  and  lemaiiider  of  the  said  aSOOL  unto  her  two 
sons  Bmaimel  B^nik  Lousada  and  Jtaae  Baruh  Lousada, 
share  and  share  aSke,  as  tenants  in  conmion. 

The  olqect  of  the  Bill  was  to  set  aside  the  ap|Kiint«r 
ment;  and  the  only  question  w^s,  whether  it  was  void, 
as  being  illusory.  It  was  suggested  at  the  bar,  that  some 
of  the  objects  of  the  appointment  had  another  provision; 
hut  the  fi|ct  did  not  appear. 

Mr^  JtamiUjf  and  Mr.  Totter,  for  the  Plaintiffs,  ad- 
Buttings  that  the  share,  given  to  the  children  of  Rachel 
Baruh  Lousada,  was  to  be  considered  as  one  entire  sum, 
not  according  to  the  actual  divLnon  of  it  among  her 
^  three  children,  contended,  that  this  appointment  is  illu^ 
sory ;  that  in  the  case  of  Butcher  v.  Butcher  { 16)  the 
Master  of  the  Rolls  professing  to  go,  not  upon  the  re- 
lative proportion,  but  upon  the  positive  amount,  of  the 
sum,  and  disapproving  the  doctrine,  yet  considered  him- 
self bound  to  follow  it  to  the  extent,  to  which  it  had 
gone;  though  not  to  carry  it  farther;  that  in  Kempr. 
Kempi  17  )i  the  sum  to  be  distributed  being  only  1900/.» 
Lord  Ahanley  thought  50/.  illusory :  and  iq  this  instance 
the  very  unequal  distribution  is  not  justified  by  any  dr* 
cumstances  ^  as  misconduct,  &c. 

Mr.  Heald,  for  the  two  Sons  of  the  Testatrix,  De* 
fendants. 
Though  the  prevalence  of  this  rule  has  been  from 
time  to  time  lamented,  no  Judge  before  the  judgment 

m 
(16)  Aute,  Vol.  IX,  382.       Wkiibread,  mie,  Vd.X,  31. 
1  Fei.  4-  Bea.  79.    Box  v.      Post,  XVI,  16. 

(17)  Antf,  Vol.  V,  840. 


Hi 
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in  Bukiher  v.  Butcher  has  given  the  means  of  rendering 
it  less  perplexed.  That  judgment  does  afford  a  ground 
of  decision,  adapted  to  a  variety  of  cases,  and  governing 
this.  Lord  Alvanleys  opinion  in  Kemp  v.  Kemp,  as  tot 
the  501.  has  not  the  authority  of  decision ;  the  whole, 
appointment  failing  by  the  attempt  to  give  ID/.  There 
is.  no  case  to  be  found,  in'which  the  sum  of  30/.  has 
been  held  an  unsubstantial  share.  The  largest  sum,  to 
which  this  doctrine  has  been  actually  appUed,  is  ten 
guinew. 


[M25] 


Tke  Master  of  the  Rolls. 
Lord  Ahanley  seems  always  to  have  held,  that,  if  a 
person,  intrusted  with  the  power  of  appointment,  had 
made  iet  provision  of  a  different  sort  for  an  object  of  the 
j)ower,  that  would  be  a  good  reason  for  either  omittjng 
that  object  altogether,  or  for  giving  merely  a  nominal 
♦share.  In  Spencer  vt  Spencer {\%)  his  Lordship  says, 
if  the  child  is  already  provided  for,  he  desires  It  not  to 
be  understood  as  his  opinion,  that  in  such,  a  c*ase  the 
party  would  be  bound  to  give  that  child  any  thing  (19). 


But,  independent  of  circumstances,  being  still  un- 
able to.  discover  any  rule,  by  which  I  can  ascertain, 
what  is  an  illusory  share,  I  adhere  to  the  rule  I  laid 
down  m  Butcher  v.  Butcher  {  30) :  that  I  will  go  as  far  as 
I  am  bound  by  authority,  but  no  farther.  She^  me  i 
cJEtte,  in  which  a  specific  sum,  or  an  equal  proportioa 
of  what  would  be  the  share  of  each  object  of  the  ap- 
pointment upon  an  equal  division,  has  been  held  to  he' 

illusory, 


(18)  Ante,  Vol.  V,  362. 

(19)  In  Ktmp  v.  Kemp, 
ante,'  Vol.  V,  849»  (see  page 
861)  Lord  Ahxadey  repeats 
this  proposition,  with  the 
qaaliBoaUon,  expressed  by 
the  Master  of  tfte   Rolii  iu 


this  case,,  that  the  provision 
is  derived  from  the  person 
locating  the  power;  as  in 
iBriiiow  V.  Warde,  ante.  Vol. 
II,  336. 
(20)  Ante,  Vol.  IX,  38?. 
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flluaory,  and  I  will  in  the  same  eilse  make  the  same  de» 
ciaon. '  But,  where  I  am  deiHriTed  of  the.  guidance,  ipr 
freed  from  the  compulsioni  of  authority,  I  will  not 
hold  any  appointment  to  be  invalid  upon  that  ground 
of  objectiom  .       -    : 

The  case  of  Kemp  v.  Kemp  ( SI  )  is  not  an  authority 
for  this  case;  for  the  discussion  of  that  turned,  not 
upon  the  50/.  but  upon  the  10/.  All,  that  is  decided 
in  ^lat  case,  is,  that  the  appointment  of  10/*  was  un- 
der the  circumstances  illusory.  But  it  must  be  recol- 
lectedi  with  how  much  doubt/  and  after  how  ipuch  he- 
sitation, Lord  Alvaidey  came  to  that  determination.  His 
Lordship  at  the  close  of  his  judgment  says,  it  is 
given  with  less  satisfaction  than  any  judgment .  he  ever 
gave. 

Therefore,  I  must  bold  this  appointment  to  be  good ; 
adhering  to  the  rule  I  laid  down  ip  Butcher  v.  Butcher ; 
for  this  sum  of  33/.  6^.  8e/.  is  not  the  same  specific  sum, 
or  the  same  proportion  of  the  share  of  each  child  upon 
an  equal  division,  that  has  been  in  any  former  instance 
held  to  be  illusory  ( 22 ). 

(21)  Ante,  Vol.  V,  849.         said,    that  in  this  case  the 
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(22)  Dyke  v.  Syhuter ;  the 
next  case.  See  the  notei  ante. 
Vol.  I,  310,  Binfle  v.  The 
BiMh^p  of  Peierltorouffh.  Poat, 
Xiy^dir  ZMer.  676,  it  is 


costs  were  apportioned  ;  long 
inqniries  being  necessary  as 
to  one  share  of  the  fundi 
with  which  the  other  parties 
had  no  concern. 


1806. 


MOCATTA 

V. 
LOUSADA* 
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DYKE  V.  SYLVESTER. 


Rolls. 

1806. 

3Iarch  14M« 

"^HE  bill  prayed  the  specific  performance  of  an  agree-     Appointment 
ment  for   the  sale  of  an  estate  to  the  Defendant;  of  6500/.  to  one 

who  child,  1100/.  to 
'    another,  and 
600/.  among  the  others,  seven  in  number,  held  not  illusory :  the  Coart 
refaakig  to  go  farther  npon  that  subject  than  aotual  decision. 
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180a  ^^  ^^^  a^  olfjectioa  to  thetide ;  »  lieing  derived  vm 
d«:  an  appoittttnent,  ^abjecl  to  be  impeacbcdU  ^  ^t** 
ioty :  an  estate  of  the  value  of  $5001  bcSng  appointed 
STLVESTfiti.  to. the  eldest  son; •another  estate^  valued  tAllOOL  td 
the  second  son;  and  another  of  the  value  q£  csafy  SOOL 
eqiially  among  the  other  children,  the  remaining  objects 
of  the  power,  seven  in  number. 

l%e  Solicitor  General  (23)  and  Mr.  Leaeh,  for  ike 
Fiamtiff,  declined  to  argue  the  question,  after  the  Jate 
decisions  of  the  MtMter  of  the  RoBs  in  Butcher  t.  Bt/t-* 
eher(^)i  Baxr.  Whitbread(StS),  Mocaitat.LousadaftSi; 
merely  observing,  that,  though  no  piotive  for  the  4&^ 
proportion  appeared,  the  shares  of  the  younger  chfldren^ 
llh  to  each,  was.  clearly  more  than  had  been  dedded 
to  be  illusory ;  whether  considered  positively,  with  re* 
[  ^1S7  ]  ^  ference  to  the  whole  fund,,  or  to  the  proportion  upon 
an  equal  division. 

.  Mr.  Rithards  and  Mr.  Gregg f  for  the  Defendant,  sug- 
gested, that  there  might  be  more  children. 

The  Master  of  (he  Rolls. 
I  must  adhere  to  the  opinion  I  have  so  frequently 
expressed;  until  I  am  oorreoted  by  higher  mthotity. 
There  is  nothing  in  the  objection,  that  there  may  be 
more  children:  there  is  so  littie  probability  ukider  the 
eiicuiiistanoes,  that  the  shares  wifl  ever  be  reduced  be- 
low the  standard,  under  which  I  have'  said,  I  should 
consider  myself  bound  by  the  auth<Mrities. 


A  spedfic  pterfiyrmance  was  decreed  accordingly. 

(2i)  Sir  Samwl  BomiUy.  I,  310,  Bofgk  v.  The  Bitkop 
(24)  Ante,  VoL  IX,  382.      of  Peterbormigh. 

I  Vet.  Sr  Bta.  79.  (20)  Ante,   the  preceding 

(2(^)ABle^   Vol.   X,   ai. 

Post,  XY 1, 15 ;  see  the  note, 
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l«f 


DORNFORD  «.  DORNK>RD. 


RoMiS. 

AN  executor  in  trust  for  an  Infant^  with  a  direction  to    Execirtor^  ««• 

accumulate,  having  become  a  bankrupt,  a  claim  was  der  a  direction 

made  against  his  estate  of  interest,  at  the  rate  of  5/,  per  *®   accumulate 

cent,  with  rests,  upon  the  principles  of  the  late  case  of  JJ***  "°  Infant, 

estate  was 
Mr.  Richards  and  Mr.  Ramilly,  for  the  Plaintiff.        charged  with 
The  bankruptcy  makes  no  difference.     If  the  execu-  interest  at  5iL 
tor  had  died,  under  such  a  direction  his  estate  would  P^  cetu.  with 

*  have  Rests. 


(«)  Ante,  Vol.  XI,  92. 
The  Decree  in  that  cause  has 
been  since   aflBrmed  upon  a 
Be-hearing,  post,  XIII,  407, 
590.    See  the  note,  ante,  I, 
99.    The  Will  in  J9ont/ord  V. 
Dcmford  directed  the  exe<- 
entora  to  collect  and  receive 
the  rents  and  profits,  all  ar- 
reuv  of  salary  due  from  Go- 
vernment, and  all  other  the 
testator's  real  and  personal 
efieoU,  and  dispose  of  the 
tame  and  every  part  thereof 
in  the    most    advantageous 
manner  possible  immediatdy 
after  his  decease;  desiring, 
tha.t  the  money  from  the  same 
be  vested  io  the  Public  Funds 
in  the  joint  names  of  the 
executors,  in  trust  to  and  for 
the  sole  use  and  benefit  of 
the  testator's  nephew  J.  TT. 
Domford;  the  interest  aris- 
ing therefrom  to  be  allowed 
discretionally  by  the  execu- 
tors, as  a  provision  to  com- 


plete the  education  of  his  ne* 
phew  at  Westminster  School, 
and    in    the    University    of 
Oxford^  until  he  attains  the 
age  of  twenty-one ;  and  re* 
questing,  that    the   sm'plns, 
( if  any  Aere  be ),  of  sueh 
interest  be  vested  also  in  the 
public  funds  with  the  prin- 
cipal Stock,    in    the     joint 
names  of  the  executors,  as 
soon  as  the  s«ln  will  pur- 
chase 60/.;  and  that  as  soon 
as  his  said  nephew  shall  at-> 
tain  the  age  of  tweuty-onei 
the  above-mentioned   princi- 
pal sum,  together  with  all  tlie 
other  sums  of  money  arising 
from   the  accumulated   inte« 
rest  or  otberwise,  be  laid  out 
in    the    most    advantageous 
manner    in    the    county,  of 
Kent,  &c.     ( Stated  by  the 
Ttce   Chaneellar^     from  the 
Register's    Book,    1    Madd. 
301.) 
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19M.         liave  beeii  charged/    The  objection  is,  that  mterekt  is 
BoRMvoRn     ^^^  gi^en  in  the  case  of  a  bankrupt  in- respect  of  a  note; 
ly.  upon  which  interest  would  be  given  by  way  of  dan^ages, 

DoRi<^FORD,  though  not  by  the  contract.    This  b  not  a  case  of  that 
,  description;  b^tit  an  implied  contract:    an  executor  ac* 

cepting  the  trust  upon  the  terms  proposed.    As  to  the 
rate  of  interest,  if  he  had  done  his'  duty,  he  would  have 
'  MYed  51.  per  cent,  to  the  estate;  at  which  rate*  of  inte- 
rest debts  were  outstanding. 

'  Mr.  Martin,  for  the  Defendants. 
'  In  the  adn&ioistratibn  of  the  assets  of  a^'  bankrupt  or 
a  f  et^oii  deceased,  one  class  of  creditors  is  not  put  on 
a  better  situation  than  another:  In  Raphael  v.  Boehm  ( 38  ) 
the  executor,  instead  of  accumulating  the  balances,  re- 
ceived by  him  under  a  special  trust,  employed  them  in 
his  trade.  But  this  is  only  the  balance  of  the  general 
account,  not  a  special  trust  A  residue  has  never  been 
declared  to  carry  interest  in  preference  to  the  other 
debts  by  simple  contract,  merely  upon  the  onussion  to 
lay  it  out. 

Mr.  Richards,  in  Reply. 
Interest  in  this  Court  is  given,  hot  by  way  of  da- 
mages, but  ^s  being  due ;  and  therefore  is  given  as  well 
against  a  bankrupt  estate  as  any  other.  He  receives  the 
interest,  as  interest,  upon  a  trust  to  lay  out.  In  Ex  parte 
Brooke  Lord  Eldon  charged  the  estate  of  an  executor, 
who  became  bankrupt,  with  interest,  as  part  of  the 
debt ;  as  being  interest  due  by  the  nature  of  the  con- 
tract, in  respect  of  the  trust  imposed  upon  him. 

The  Master  of  the  Rolls. 
The  direction  to  accumulate  is  as  imperative  in  this 
case,  as  it  was  in  Raphaels.  Boehm;  directing  accumu- 
lation 

(28)  Ante,  Vol  XI,  92.   Post,  XIII,  407,  600. 
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Mon  of  the  interesi;  and  even  when  50/.  shall  be  col-  1d06. 
lected.  It  struck  me^  that  the  circumstance,  that  this 
happens  to  be  a  question  arising  with  assignees  after, 
the  bankruptcy .  of  the  executor  m^kes  no  difference; 
for  the  questiop  is,  what  is  the  obligation,  which  this 
Court  attaches  upon  the  breach  of  such  a  duty.  That 
obligation  is  equivalent  to  the  contract  of  the  party.. 
This  Court  says,  '^  if  you  neglect  your  duty,  and  keep 
"  the  money  yourself,  your  obligation  is  to  put  the 
"  infant  in  the  same  situation,  as  if  you  had  not  done 
"  so."  The  Court  does  not  inquire  into  the  particular 
benefit,  that  has  been  made ;  but  fastens  upon  the  party 
an  obligation  to  make  good  the  situation  of  the  Cesitds 
que  Trust.  That  is  just  the  same  thing  as  an  engage-* 
ment.  If  the  bankrupt  had  entered  into  that  engage- 
ment, could  there  be  a  doubt,  that  the  mode,  in  which 
the  debt  would  have  been  calculated  at  the  date  of  the 
bankruptcy,  would  have  been  by  ascertaining,  what 
would  have  been  the  amount  of  the  debt,  supposing 
the  direction  had  been  complied  with  ?  This  is  not  like 
the  case,  where  this  Court  imposes  upon  a  man,  who 
has  given  a  note,  not  bearing  interest,  the  obligation 
to  pay  interest.  The  utmost  the  Court  does  in  the 
administration  of  assets  is  to  follow  the  law ;  and,  if  in- 
terest could  be  given  at  law  in  the  shape  of  damages, 
the  party  claiming  against  the  assets  in  this  Court,, 
shall  have  the  sum,  which  he  would  have  recovered 
at  law.  .  The  case  is  perfectly  different,  where  the. 
Court  by  its  particular  rules  says,  the  obligation  im- 
mediately attaching  upon  the  neglect  of  duty  is  an 
obligation  to  make^  compensation  for  the  consequences. 
It  has  the  effect  of  contract.  If  it  was  proved,  that  the 
bankrupt  had  in  his  hands  the  day  before  the  bank- 
ruptcy a  sum  equivalent  to  what  would  have  been  the 
aceamtdRtion,  there  is  no  doubt,  that  sum  would  be 
the  property  of  the  Cestui  que  Trust;  who  would  there- 
^fore  have  a  right  to  get  it  out  of  the  hands  of  the  [  ^ISO  ] 
assignees. 

VoL.Xn.  I  Upon 
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Upon  principle  therefore  the  bankruptcy  in  this  case 
makes  no  difference:  but  the  case  Ex  parte  Brooke,  if  00 
decided,  fortifies  the  judgment  (39). 


(29)  The  Order  directed 
the  Master  to  compnte  inte- 
rest on  the  balances,  which 
were  from  time  to  time  in  the 
hands  of  the  Defendant,  the 
bankrupt,  from  the  end  of 
two  months  after  the  death 
of  the  testator  to  the  time 
of  the  bankruptcy ;  such  in- 
terest to  be  computed  after 


the  rate  of  5/.  per  cent,  per 
annum  on  so  much  thereof 
as  is  equal  to  the  bond-debts, 
reported  doe  from  the  tes- 
tator's estate,  and  of  4/.  per 
cent,  per  annvm  on  the  re- 
sidue of  such  balances. 
(SUted  by  the  Vice  CAaii- 
celhr  from  the  Regiiter^ 
Book,  1  Madd.  302. 


Rolls. 
1806. 
Feb.  14th, 
The  right  of 
the  first  mort- 
gagee, with  the 
legal  estate,  to 
tack  as  against 
mesne  mort- 
gagees, does 
not  cover  a 
mortgage  of 
the  equity  of 
redemption, 
coming  to  him 
as  executor. 

To  postpone 
the  first  mort- 
gagee on  the 
ground  of  leav* 
ing  the  title- 
de^ds  in  the 
possession  of 
the  mortgagor, 
the  case  must 


BARNETT  v.  WESTON.    ♦  .     . 

"DY  indentures  dated  the  1st  of  Matf,  1789,  tToAn 
.  Brooke  assigned  leasehold  estates,  by  way  of  mort- 
gage, in  consideration  of  3000/.,  to  Satnuel  Bamett,  his 
executors,  &c.  for  the  residue  of  existing  terms  of  9d 
years. 

*  • 
.    Bamett  afterwards  lent  Brooke  th^  Ikrther    sum  oF 
500/.,  upon  the  security  of  the  same  premises ;  wMdi 
were  charged  with'  that  sum  and  iilterest  accordiogtf 
by  indentures,  dated  the  S2d  of  October,  1790. 

By  indentures,  dated  the  1st  of  March,  1791,  thfe 
premises  were  made  a  collateral  security  for  the  sum  of 
4500/.,  lent  by  Samuel  Bameti  to  WilUam  Windsor,  iit 
the  instance  of  Brooke;  and  it  was  declared,  that  the 
premises  should  be  charged  as  collateral  security  with 
that  sum,  as  well  aa  the  sums  of  8000/.  and  500/. 

By 

amount  to  fraud. 
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By  mdentores,  dated  the  88th  of  Jannary,  1792,  the 
flame  premises  were  made  a  collateral  security^  subject 
to  the  said  several  incumbrances,  for  the  sum  of  4000/., 
lent  by  WilUam  Bamett,  the  brother  of  Samuely  to  Brooke^ 
upon  a  mortgage  of  a  freehold  estate. 

Vpofatfae  SOfli  otNovetnber,  1'790,  Brooie  mortgaged 
th^  premises  for  a  term  of  years  to  Charles  Henfy  tiunt; 
and  'upon  the  26th  of  November^  1791,  made  another 
mortgage  of  them  to  Thomas  Sadler. 

m 

William  Bamett  died  in  September  1798.  Samuel  Bar- 
neti  was  his  executor.  Samuel  Bamett  died  in  April 
1803.  In  1793  JBrooiE:^  became  a  bankrupt.  The  bill 
was  filed  by  the  executors  of  Samuel  Bamett  s  charging, 
that  Samuel  and  WiBiam  Bdrhett  had  not  at  the  execu^ 
tion  of  their  mortgages,  or,  when  they  advanced  their* 
money,  any  notice  of  the  mortgage  to' Hunt;  and  in- 
sisting,  that  Samuel  Bamett  was  entitled  in  his  own; 
right  to  tack  his  mortgage  of  the  1st  of  March,  1791^  to 
his  prior  securities  of  the  Ist  of  Mai/j  1789,  and  the 
22d  of  October,  1790 ;  and  to  be  paid  the  whole  in  pre- 
ference to  ffunfs  mortgage;  and  also,  that  he  was,  as 
executor  of  his  brother,  entitled  in'  the  same  manner  to 
tack  his  brother's  mortgage  of  the  ^th  of  January,  179^, 
in  preference  to  Hunt;  praying,  that  Hunfs  mortgage 
may  be  postponed  acieordingly. 

The  Defendant  Sadier  by  his  answer  stated,  that 
Brooke  represented  to  him,  that  there  were  not  any  in- 
ciimbrHnces  whatever  affbcting  .ttfe  premises ;  and  as  a 
proof  produced  the  Original  lease,- and  the  several  as« 
rignments;  tepre^^iting^  that  as  they  related  to  hi^ 
Other  leasehold  preperty,  which  was  considerable,  and 
he  should  have  occasion  for  them  in  granting  buildin|^ 
leases,  &c.  he  could  not  part  with  them ;  upon  which 
representation  the  Defendant  did  not  require  a  deposit 

12  of 
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of  th/era ;  but  was  content  with  attested  copies,'  and  he 
insbted  on  a  preference;  as  Samuel  Bameti  had  bjr 
lending  the  deeds  to  the  mortgagor  enabled  him  to 
practice  a  fraud. 

Mr.Richarils  and  Mr.  Home,  for  the  Plaintiffs,  in- 
sisted upon  the  right  to  tack;  Samuel  Bameti  having 
the  legal  estate;  and  making  farther  advanoement9» 
without  notice,  previous  to  his  last  advancement,  of 
any  security  existing,  in  any  person;  contending  also, 
that  this  would  cover  *the  sum  advanced  by  WilUam 
Bamett;  the  legal  and  equitable  right  to  which  were  by 
accident  vested  in  the  same  person. 

/•  <  ■,      ■ 

Mr«  Fonblanque  and  Mr.  Cooke,  for  the  assignees  of 
Huni^  the  subsequent  mortgagee,  ^ve  up  the  point  ^aa 
to  the  xight  of  Samuel  Bamett  to  tack :  but  as  to  the 
rig^t  claimed  in  respect  of  the  advance  of  WilUam  Bar'- 
nett,  in^ted,  the  claim  of  preference  could  not  be.  main- 
tained. The  Plaintifis,  as  representing  Samuel,  have 
the  legal  estate :  but,  ^a  representing  WilUamf  they  are 
entitled  to  no  more  than  the  equitable  interest*  The 
right  to  tack  stands  upon  this  reason  onlyi^  that,  if  a 
person,  haxring  the  legal  estate,  is  induced  upon  the 
fiiith  of  that  security  to  lend  more  money  without  notice 
of  a  subsequent  mortgage,  a  Court  of  Equity  will  not 
deprive  him  of  the  advi^tage  of  his  legal  security. 
But  the  interest  of  Samnel  Bamett  in  the  money  ad- 
vai^ced  by  his  brother  is  in  auire, droit.  As  to  ihat 
Samuel  can  stand  in  no  better  situation  than  WUUam 
would ;  who  must  have  known,  he  was  lending  mon^y 
upon  the  security  of  an  estate,  of  which  he  had  not  the 
<itle^eeds;  and  the  accidieint,  that  Samuel  became 
the  representative  of  his.  brot^eri  cannot  make  a.  dif> 


Mr.  Alexander  htkdi  Mx.Rajfneford,  for  the  Defendant 
Sadler^ 

There 
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There  is  no  instance,  that  a  person,  taking  two  mort- 
gages in  different  rights,  has  been  able  so  to  connect 
^Ihem  as  to  squeeze  out  mesne  mortgagees.  What  equity 
have  diese  Flaintifis,  who  may  have  no  beneficial  interest, 
bnt  l>e  mere  trustees  for  other  persons,  to  say,  the  De- 
fendants shall  not  redeem  them,  as  representing  Samuel 
Bameii,  without  also  redeeming  them,  as  representing 
WiUiam  BameH  f  Can  a  subsequent  mortgagee  by  de- 
vising in  trust  for  his  own  heir  to  the  first  mortgagee, 
4>r,  in  the  case  of  a  term,  for  his  next  of  kin,  obtain 
a  priority  ?  A  third  mortgagee,  who  has  honestly  ad- 
vanced his  money,  may  buy  in  the  first  mortgage^  and 
cut  out  the  second :  but  the  principle  of  that  case  does 
not  warrant  this. 
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Another  objection  is,  that  the  first  mortgagee  per-^ 
mitted  the  mortgagor  to  keep  the  title-deeds,  which  he 
produced  to  this  Defendant,  as  eridence,  that  there  were 
lio  incumbrances. 

The  Master  qf  the  Holls  observing  upon  the  last 
point,  that  the  old  cases  for  postponing  the  first  mort- 
gage under  those  circumstances,  unless  a  case  of  frau4 
could  be  made  out,  had  been  shaken  (30),  that  point 
was  given  up. 

Mr.  Richards,  in  RepFy. 

In  the  absence  of  authority  on  both  sides  the  prin- 
ciple extends  to  all  these  subsequent  advances*  The 
ground,  upon  which  a  mortgagee,  having  the  legal 
estate,  and  securities,  which  without,  that  estate  he 
oould  not  have  preferred,  is  ^owed  to  avail  himself  of 
the  legal  estate  to  protect  those  subsequent  securities,  if 
taken  without  notice  of  prior  incumbrances, .  is,  that  at 
Law  they  cannot  succeed  against  him;  and  in  Equity 
I  each 

(30)  See  ante,  Vol,  VI,  183,  100,  in  Evaru  v.  BiekntU, 
Harper  v.  FauUer,  4  Madd.  129. 
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each  person  lending  money  being  equally  meritbridns^ 
neither  having  notice.  Equity  will  not  interfere,  againvt 
the  Law4  These  Plaintiffs,  having  the  legal  estatei  can- 
not be  affected  at  Law ;  and  they  have  all  these  secu- 
rities united  in  them :  that  of  WilUam  Bamett  un4er  an 
assignment  by  Law.  The  circumstance,  that  the  security 
was  not  taken  originally  by  Samuel  Barnett  mtikes  no 
difference.  It  is  sufficient  to  shew  an  assignment  bond 
fide;  and  the  Court  will  not  compel  a  discovery^  for 
whose  benefit  it  was  taken.  It  is  sufficient,  that  the 
Plaintiffs  take  as  owners  for  themselves,  or  others.  Tbisi 
being  a  mortgage  of  a  term,  vested  in  them  as  executors; 
as  did  the  right  to  the  moqey.  The  whole  security  theie- 
for&  is  in  them ;  and  the  Court  will  not  look  into  the 
Will  of  WilUam  Bamett  to  determine  the  real  interest : 
the  person  having  the  security  being  the  party  to  avail 
himself  of  it ;  to.  file  a  Bill  of  Foreclosure,  and  to  be 
the  Defendant  to  a  BiU  of  Redemption.  The  right  tp 
unite  these  securities  is  therefore  as  strong,  as  if  they 
had  all  been  those  of  Samuel  Bamett  himself.  The 
Court  cannot  know,  that  he  has  not  specifically  disposed 
of  by  Will  the  very  security,  the  right  to  unite  which  If 
admitted. 


The  Master  of  the  Rolls. 
It  is  surprising,  that  no  authority  can  be  produced ; 
for  this  must  have  happened  before*    .Upon  the  question 
as  tQ  the  security  of  WilUam  Bamett  it  is  clear,  he  ob- 
tained nothing  but  a  mortgage  of  an  equity  of  red^mp* 
lion.    At  the  moment  of  taking  that. he  was.  jposterior 
both  to  Hunt  aivi  Sadler;  and  in  that  order  he,  must 
have  been  content  to  be  paid ;'  if  a  Bill  had  been  filed 
by  the  first  mortgagee  for  the  purpose  of  compelling  a 
Preference  of  redemption.     The  Law  of  this  Court  gires  a  person 
a  mortgagee  of  who  has  obtained  a  mortgage  of  the  equity  of  redemp- 
the  equity  of  ^on, 

redemption, 
getting  in  the  legal  estate. 
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tioDj  this  chance ;  that  he  may  get  in  the  legal  estate,  if 
he  can ;'  and,  if  he  does  get  it  m,  the  legal  estate  being 
tmited  to  his  equity  of  redemption,  he  would  have  a 
priority  ov«r  all  the  mesne  mortgages.  But  has  that 
ever  taken  place  t  William  Bamett  never  got  the  legal 
estate.  Nor  did  any  executor  of  him  ever  get  it ;  for 
Samuel  Bamett  did  not  get  it  as  his  executor ;  but  had 
it  in  himself  in  his  own  right,  before  William  Bametf% 
mortgage  had  any  existence ;  and  nothing  has  happened 
since  to  vary  the  rights ;  Samuel  still  retaining  the  legal 
estate:  William  at  the  time  of  his  death  having  only 
the  equitable  estate.  The  legal  estate  never  passed  to 
WiUiam^  or  to  any  representative  of  him ;  but  stands  in 
Samuel*^  own  person;  and  the  equitable  right  in  Wil- 
liam*s  representative.  The  mere  circumstance,  that  the 
person,  having  the  legal  estate,  happens  to  be  the  repre- 
sentative, cannot  make  this  difference..  It  is  just  the 
same  as  if  the  estates  were  in  two  different  persons; 
being  in  the  same  person  in  different  capacities :  the  legal 
estate  in  his  own  right :  the  equitable  interest  in  the  right 
of  his  brother.  The  legal  and  equitable  estates  cannot 
imite  to  the  effect  of  squeezing  out  (as  it  is  expressed) 
mesne  mortgagees.  But,  as  no  authority  b  produced  on 
either  side,  I  wish  to  see,  whether  any  decision  has  taken 
place  upon  this  question ;  and,  whether  it  has  ever  been 
discussed.  If  I  find  any  thing  upon  it,  I  will  mention  it. 
As  to  all  Samuel  Bameifs  own  mortgages,  the  Plaintiffs 
of  couirse  are  entitled. 
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The  cause  was  not  mentioned  again, 
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Ro^j^,;  KIDNEY  V.  COUSSMAKER. 

1806.  WILLIAMS  r.  COUSSMAKER. 

WILLIAMS  V.  KIDNEY- 


Jan.  1th. 
Feb.  18M. 


Ante,  J^ENJAMIN  KIDNEY  by  his  WiU,   after  giving 

v  1  TT*       '  directions  concerning  his  fiineral  and  the  erection 

Wd'  w  *  ot  '  ^^  *  monument,  gave,  devised,  and  bequeathed  certain 

boand  by  elcc-  ®8***^8  in  the  counties  of  Northampton,  Bedford,  Hu»- 

lion  made  un-  tingdon,  and  Leicester,  and  in  London,  and  all  other  his 

der  a  mistaken  messuages,,  lands,  tenements,   and  hereditaments  in  th^ 

impression  of  said  several  counties  of  Northampton,  Bedford,  Hun- 

the  extent  of  UngdQn,  ^nd  Leicester,   or  elsewhere  in  Great  Britain, 

®.    *'™  except  the  estates  hereinafter  given  to  his  wife  for  liie, 

agamsther.  .'^  ^  ■        ,    .    ,  7  ,  ^ 

to  thje  use  of  trustees,  th^i^  heu^s  and  assigns  for  ever. 

The  doctrine    ^pon    the  trusts  after  mentioned;    viz.   upon   trust  to 

^  1.*^  ?^  ^^  seM  ftJ^d  dispose  of  the  produce  to  such  person  and  per- 
appltcable  -i  -  i.  '  *s  .       ,     , 

affainst  ere-  ^^^**  *^  ^^  ^"  ■  ™*""®'^*  ^  *™^  mentioned:  1st,  to 
ditors,  tnking  discharge  **  all  principal  money  and  interest  due  and 
the  benefit  of  ''owing  to  any  person  pr  persons  for  ipid  upon  any 
a  devise  for  ''mortgages  or  incumbrances  subsisting  upon  and  par- 
debtsi  and  ilio  <<  ticularly  afibcting  the  same  estates  at  the  time  of  my 
enforcing  their  <«  decease ;  as  the  same  estates  are  thereby  severally 
legal  right  u  charged  and  chargeable ;  and  shall  and  do  place  out 
igamst  other     ./     i'»        *.     n\i.  i         i.    i_  •• 

fands  disposed .  mvest  all  the  overplus  of  the,  money  ansxng  by 

of  by  the  Will.  *' s«ch 

Settlement  after  marriage  fraudulent  oqly  a&  against  creditors  at  that 
time. 

The  Settlement  coining  but  in  the  Answer  to  a  bill  by  creditors,  claim- 
ing under  a  devise  for  debts,  they  ^re  entitled  to  an  inquiry. 

Pevise  by  general  words,  viz.  messuages,  lands,  tenements,  and  here- 
ditaments, for  payment  of  debts,  will  indudd  copyholds,  if  required ; 
and  the  want  of  a  surrender  will  be  supplied. 

In  this  instance  the. intention  |o  subject  the  copyhold  estate  appeared 
in  other  parts  of  the  Will. 

Laches  not  to  be  imputed  to  creditors,  under  a  devise  for  debts,  as 
to  an  individual  devisee,  to  prevent  or  limit  the  account  of  renj^  ^tiA 
profits,  cTeii  against  an  infant  heir. 
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^*  such  sale  or  sales,  as  aforesaid,  after  deducting  tbeir         180i8. 

"charges  jp  th^  execution  of  the  aforesaid  trustSi  in       v'*^''^ 

''  Gk>Temment  Securities,  or  in  any  of  the  public  funds  ^^ 

^'  in  their  names,  &c.  in  trust  for  such  person  and  per-  CoussMAXfia* 

''  sons,  in  such  proportions,  and  in   such  manner  an4 

'*  form,  in  all  respects,  afi  I  have  hereinafter  directed  of 

^^  and  concerning  the  residue  of  my  personal  estate;  it 

f^  beiBg  my  intent  and  meaning,  that  such  overplus  money 

"  shall  go  with  and  he  considered  a^  part  of  jbhe  residue 

f<  ^d  surplus  of  my  personal  estate/' 

The  testator  then  recited,  that  he  and  WUUam  NuU 
had  under  the  Will  of  Sir  R.  K.  a  sum  of  1000/.,  an- 
other of  700/.,  and  another  of  500/.,  in  trust  to  be  laid 
out  in  Grovemment  Securities ;  and  that  the  dividends 
should  be  paid  to  three  persons  respectively  fcHr  their 
lives ;  and  that  after  the  decease  of  each  respectively 
the  principal  should  be  considered  as  part  of  the  testa- 
tor's  personal  estate.  Then  taking  notice,  that  those 
sums  were  not  so  laid  out,  but  that  he  had  paid  interest 
at  die  rate  of  4/.  per  cent,  to  the  annuitants  in  respect 
of  them,  he  directed  his  executors,  as  soon  as  con- 
veniently could  be  after  his  decease,  to  raise  out  of  his 
personal  estate  those  three  sums,  and  to  invest  them 
in  Government  Securities  for  the  uses  of  Sir  JR.  JiC^i 
Win. 

The  testator  then  confirmed  the  settlement,  made 
upon  his  marriage  with  \x\Byi\ie  EUxabeih\  and  ratified 
and  confirmed  to  her  all  sum  and  sums  of  money,  given 
or  bequeathed  by  relations  or  friends,  which  is,  are,  or 
shall  be,  invested  in  the  public  funds,  or  laid  out  upon 
any  annuity  in  her  own  name,  or  in  the  name  or  names 
of  him  and  his  wife,  or  of  any  person  or  persons  in 
'  trust  for  her.  He  then  gave  several  messuages  in  Lon- 
don  to  bis  wife  for  life;   and,  if  they  should  &U  short 

of 
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|8M.         of  producing  annually  4002.  gave  a  directionj  expressed 
„  '""''^ .        in  the  iblldwing  tenns ;  .% 

CoussM AKBR.  .  /'  That  the  deficiency,  if  any,  shall  be  made  up  to 
**  her  out  of  the  interest,  dividends,  and  produce^  of  my 
"  personal  estate :  it  being  my  will  and  meanii^  that 
**  my  wife  shall  always  have  and  be  entitled  unto  an 
**  annual  income  of  not  less  than  400/.  for  her  ^fd, .  to 
'^  be  issuing  and  payable,  as  aforesaid." 

He  farther  directed,  that,  if  the  rents  should  exceed 
400/.,  his  wife  should  be  entitled  to  the  full  benefit  and 
income  thereof.  He  then  made  some  specific  bequest 
to  his  wife  i^id  his  two  daughters ;  and  -dedaredt  that 
the  provision  in  his  marriage  settlemept  and  by  his  Wi}l 
made  for  his  wife  shall  be  in  Ueu,  bar,  and  fiill  recom-> 
pence  and  satisfaction,  of  fmd  for  all  dower  or  tbirdg, 
free  bench,  or  other  customary  estate  whatsoever,  whic)i 
his  said  wife  could  claim  or  be  entitled  to  put  of  any 
part  of  his  freehold,  copyhold^ftor  customary,  estates; 
and  that,  unless  she  shall  within  three  months  after  his 
decease  release  to  his  executors  all  her  right  of  dower 
and  thirds,  free  bench,  and  customary  estate  whatsoever^ 
in  his  freehold,  copyhold,  and  customary,  estate,  all 
fhe  provision  hereby  intended  for  her  shall  cease,  except 
the  legacy  of  SOO  guineas.  He  gave  the  remainder  in 
the' freehold  part  of  the  messuages  she  had  for  life,  and 
all  other  his  freehold,  copyhold,  and  customary,  mes- 
suages, lands,  &c.  not  be&re-mentioned  and  devised,  to 
his  two  daughters.  Christian  and  EUxabeih,  as  tenants 
in  common  in  ta3,  with  benefit  of  survivorship;  and, 
in  defitult  of  issue  of  both,  to  his  own  right  heirs*  He 
then  gave  the  leasehold  part  of  the  premises,  given  to 
his  wife  for  life,^  after  her  decease,  to  his'  two  daugh- 
ters, equally,  their  executors,  &c.  for  the  remainder  of 
the  ttom  he  had  therein;  and,  after  giving  powers  of 

leasing 
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leasing  to  his  «□£;,  and  abnie  leg^es^   he  i^ave  and         IBM. 
bequeathed    to   the   same    trustees  in    the   foQowuig       w^^„ 
tenia:  ,. 

.  '*  AU  the  rest  residue  and  surplus  of  my  personal  estate 
V  after  payment  of  jxff  debts  funeral  charges  the  expences 
''  of  proving  this  my  Will  the  expence  of  a  monument 
f'  and  legacies  aforesaid  in  trust  to  place  out  and  invest 
"the  same  inGoVemment  Securities  .or  in  any  of  the 
f '  public  fimds  in  their  Kiames  in  trust  that  they  and  the 
*'  survivars  and  survivor  of  them  imd  the  executors  mi 
^V  administrators  of  the  survivor  do  and  shall  out  of  the 
**  inter^t  dividends  and  produce  of  my  sud  vemduaiy 
^'  trust  estate  pay  to  my  wife  Elizabeth  Kidney  yearly  and 
f  every  year  during  her  life  such  an  annual  sum  of  mon^ 
**  as  will  in  addition  to  the  yearly  rents  and  profits  of  the 
*^  said  messuages  &c.  in  Lawrence  Potdiney  Hill  &iu 
*'  make  up  the  sum  of  400/.  clear  of  taxes  &c.  such 
*'  axmual  sum  to  be  paid  to  her  during  her  life  quarterly 
**  and  upon  this  farther  trust  to  pay  out  of  the  interes|k 
"  dividends  and  produce  of  my  said  residuary  estate,  yearly 
*'  such  sxun  or  sums  of  money  as  they  shall  think  proper," 
not  exceeding  200/.  per  annum  one  year  with  anothei^fqr 
each,  for  the*  maintenance  and  education  of  his  two 
daughters  until  the  age  of  21 ;  and  upon  farther  trust  to 
transfer  and  pay  all  and  every  part  of  his  "  said  residuary 
"estate,"  subject  to  his  wife's  life  interest  in  that  annual 
payment  to  make  up  the  deficiency  before  mentioned,  to 
his  two  daughters  in  moieties  at  the  age  of  31  Or 
maniage,  if  with  consent  of  his  wife  and  trustees,  with 
benefit  of  survivorship  in  case  of  the  death  of  either 
under;21j  or  unmarried ;  and,  if  both  die  under  SI  and 
unmarried>  he  directed,  that  his  *'  said  residuary  estate/' 
subject  to  such  annual  payment  or  allowance  as  afore- 
said for  her  life  to  his  wife,  shall  go  and  be  distributed 

unto 
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1806.  imCo  an4  among  [such  penon  and  penons  who  w91  be 
then  entitled  to  the  same,  accordiiq;  to  the  Statute  of 
Distribution  of  Intestates'  Estates;  and  declared,  that  in 
Goi^MMAKBB*  the  mean  time  and  until  the  messuagesi  lands,  tene- 
ments and  hereditamentSj  in  the  counties  of  Narthamp* 
taui  Bedford,  HuniingdoHy  and  Leicester,  and  in  Limdon, 
before  mentioned  and  directed  to  be  sold/  shall  be  sold, 
thcf  rents  and  profits  of  the  same  estates  shall  be  applied 
in  the  first  place  in  discharge  of  the  interest  due  and  to 
grow  due  upon  the  respective  ihortgagesr  tiitfreof ;  and 
that  tiie  overplus  of  such  rents  and  profits  skaH  from 
time  to  time  be  applied  for  such  j^erson  and  persons,  and 
such  uses,  intents,  and  purposes,  as  is  hereinbeibre 
mentioned  and  directed  of  and  concerning  the  interest, 
dividends,  and  produce,  o(  his  **  residuary  personal 
''  estate.**  He  then  appointed  the  trustees  named  in 
his  Will  to  be  his  executors;  giving  tiiem  the  usual 
powers  to  change  the  fhnds;  and  dir^ting  them  to  re- 
imburse themselves  out  of  his  ''  residuary  estate**  their 
xdstSt 

The  Decree,  pronounced  by  Lord  Thurlow  in  thie  two 
fiitt  of  these  causes  (31 ),  declaring,  that  the  money  raised 
by  sale  of  the  testator's  reat  estates,  devised  in  trust  to 
be  sold,  and  the  rents  and  profits,  were  to  be  considered 
as  equitable  assets,  and  liable  to  answer  tiie  deficiency  of 
the  personal  estate  to  pay  the  debts,  having  been  affirmed 
upon  a  re-hearing  by  Lord  Roeelffn,  and  upon  Appeal 
to  the  House  of  Lords  in  1797,  the  causes  came  on  for 
fiurther  directions  upon  the  Master's  Report ;  by  which 
it  appeared,  tiiat  there  was  still  a  deficiency  for  the 
debts,  witiiout  applying  die  estates  devised  to  the  wife 
^nd  daughters ;  and  that  the  testator  was  at  his  death, 

besides 

(31)  See  the  Repprts,  ante,  VoL  I,  430.    II,  ^. 
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barid«t .  the  estates  .sold,  seised  of  other  freehoU  and         I80e. 
copyhold  estates.  •  K^ky 

The  third  cause  was  instituted  upon  a  sut)pkroetital  Coussmaker. 
bin  by  the  creditor,  who  was  the  Plaintiff  in  the  second 
cause;  stating  the  proceedings  in  the  other  .cause;  and 
that  the  testator  was  seised  .of  a  copyhold  estate, 
not  suzrendered  to  fhe  use  of  his  Will;  and  that  his 
daughter,  the.  Defendant  Christian  Kidney^  upon  fixe 
death  of  her  sister  as  customary  heir  received:  the 
money  produced  by  the.sale  and  the  rents  and  profits* 

The  supplemental  bill  farther  stated,  that  by  the  tet- 
dement,  previous  to  the  marriage  of  the  testator,  dated 
the  27th  and  38th  JWy,  1768,  in  consideration  of  the 
marriage  portion  of  6000A,  and  for  making  a  provision 
for  Elizabeth  Kidney^  in  case  she  should  survive  her 
husband,  and  for  the  issue,  and  also  in  consideration  of 
such  fiirther  advancement  and  benefit  in  money,  lands, 
or  otherwise,  as  might  arise  to  Benjamin  Kidney  by  the 
intended  cnarriage,  &c.  certain  premises  were  settled 
upon  the  husband  and  wife  successively  for  life,  with 
remainder  to  the  issue  of  the  marriage,  and  the  ultimate 
remamder  to  the  husband  in  fee;  and  leasehold  pre-* 
mises  were  settled  also  upon  the  husband  and  wife  suc- 
cessively for  life,  with  remainder  to  the  issue;  re- 
mainder to  such  persons  as  he  should  by  Deed  or  Will 
appoint;  and  he  covenanted,  tiiat  in  case  by  death,  or 
gift  of  relations  or  friends,  or  otherwise,  the  said  Etisa^ 
beih  or  Benjamin  Kidney  in  her  right  by  the  marriage 
should  have  or  become  entitled  to  any  farther  increase 
or  acquisition  of  fortune,  either  in  lands,  &c.  freehold, 
copyhold,  or  leasehold,  or  in  money,  estate  or  effects, 
he,  his 'heirs,  executors,  &c.  would  settle  such  farther 
acquisition,  as  to  one-third  upon  the  trusts  declared 
.  .  concerning 
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parts. 
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parts  of  the  share  of  his  wife  in  the  residne  of  her  father's  |8(ML 
personal  estate;  and  though  the  testator  did  not  re-  ^^'"'^'^ 
duoe  that  into  possession,  it  became  part  of  his  per-  ^^ 

sonal  estate;  and  ought  to  be  appUed  in  aid  of  the  funds  ComsBlAKfiB. 
for  his  debts;  that,  the  bond  creditors  having  been  paid 
to  a  great  extent  out  of  the  personal  estate,  which  was 
insufficient  for-  the  simple-contracts,  the  real  estates, 
devised  to  the  Defendant  Elixabeih  for  life,  are  liable 
to  refund  to  the  personal  estate  so  mudi  as  it  con* 
tributed  to  the  specialty  debts ;  and  that  the  release'  li^f 
dower,  thirds  and  free  bench,  executed  by  the  Defen- 
dant JSft'jvaA^^A,  as  required  by  the  Will  was  a  nullity ;  6^ 
the  testator  was  not  at  his  death  seised  of  or  entitled  ib 
any  freehold  estate,  whereof  she  was  dowable. 

The  answer  of  Chruiian  Kidney  stated,  that  by.  inden- 
tures, dated  the  21st  and  S2d  oS  November ^  1769>  subse- 
quent to  the  marriage  of  the  testator,  a  freehold  estate, 
purchased  by  him  for  700/.,  was  settled  to  th^  use  of 
himself  for  life,  with  remainders  to  his  wife  for  life,  and 
to  the  issue  of  the  marriage ;  and,  in  default  of  is^ue^ 
according  to  his  appointment:  in.defkult  thereof,,  for 
his  heirs.  The  Defendant  insisted,  that  these  inden- 
tures weref  good  against  the  creditors;  and  the  D^fcnd- 
Hit,  as  th6  only  surviving  issue,  claimed  xmder  them>; 
and  also  as  tenant  in  tail,  after  Ihe  death  of  Her  mother 
the  freehold  estates,  comprised  in  the  settlement  anii 
thfe  leasehold  estates,  in  (fettlement,  absolutely;  .:being 
die  only  child,  that  Kved  to  attain  the  age  of  SI;  and 
hhe  submitted,  whether  the  said  copyhold  estates  were 
by  the  Will  made,  liable  to  the  debts. 

•  >     ^ 

The^answer  of  the  widow  stated,  that  she  appre- 
hended, the  testator  at  the  tim^  of  making  that  purchase, 
which  was  the  subject  of  the  settlement  aAier  the  mai^ 
riag^,  was  a  person  of  Very  considerable  property,  and, 

not 
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IBM.         tibt  iii  debti  except  in  his  common  course  of  businessi  as 

^^^  a  merchant  or  trader.     By  deed-poll,  dated  the  29th  o£ 

^^"       N<^9emberi  1787|  she  released  to  the  executors  and  trus- 

OaussM A&BB.  tees,  all  her  dower,  thirds,  &c. ;  by  wUch  deed  it  was 

declared,  that  it  should  not  bar  or  affect  the.  proyision 

or  benefit  by  the  settlement  or  Will;  or,  to  which  she 

might  be  entitled   out    of  the  personal   estate   of  h^r 

faAier,  by  his  Will,  orotherwise*    She  represented,  that» 

in  case  her  interest  in  the  freehold  and  leasehold  estate 

of  the  testator,  devised  and  bequeathed  to  her  for  life, 

is  to  be  impeached,  an  inquiry  ought  to  be  made  as  to 

her^  right  to  dower  in  the  freehold  estates  sold;  and 

that  she  *ought  to  have  a  compensation  out  of  the  pro* 

duce;.and  she  also  claimed  dower  out  of  the  fiediold 

est^^s,  last  purchased  by  him. 

Mr.  JRoins%and  Mr.  Leach,  for  the  Plaintiffs  in  the 
second  and  supplemental  causes,  the  creditors* 

The  setdement  of  1769,  being  made  after  the  marriage, 
and  without  consideration,  is  void  as  against  creditors. 
The  question  now  to  be  discussed  upon  the  supple- 
mental bill,  is,  whether' the  copyhold  estate,  not  bekig 
surrendered,  passed  by  the  Will.  In  favor  of  creditora 
the  want  of  a  surrender  may  be  supplied ;  thdbgh  cojig^ 
hold  estates  are  not  mentioned  in  the  Will.  Wher&  a 
devise  is  for  creditors,  and.  such  general  words  are  used, 
either  by  a  direction  for  sale  or  by  way  of  charge,  an 
intention  to  devise  tiie  copyhold  estates  as  well  as  iiee- 
hdd  is  presumed;  and  therefore  the  want  qf  a  surrender 
wiQ  be  supplied.  That  is  not  done  in  favour  of  a  wife 
or  children ;  unless  there  is  an  express  devise  for  them. 
•The  distinction,  though  frequently  treated  as  capricious, 
.stands,  upon  extremely  good  reason;  that  in  the. case  of 
wife  or  children  the  intention  cannot  be  understood  or 
presumed  to  be  to  devise  those  estates.  Where  a  testa- 
tor 
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fit  is  about  to  satisiy  the  moral  obligation  to  provide  for         l^OC. 
a  wife  or  children,  it  is  impossible  to  say,  to  what  extent      .UiDHifcV 
he  means  to  do  so*    He  makes  a  provision  for  them  by  .«. 

giving  a  freehold  estate.  They  are  by  that  disposition  CqossmakBB, 
provided  for ;  and  it  is  impossible  to  say,  upon  what 
gh)ttnd  he  intended  to  devise  the  copyhold  estate,  as  well 
as .  the  freehold*  The  obligation  is  vague>  indefinite ; 
and  the  exteot  unlimited.  But  in  the  case  of  creditors 
the  moral  obligation  had  a  certain  extent :  viz.  to  pay  all 
his  debts.  He  says,  he  intends  to  satisfy  that  obliga* 
tion.  The  precise  purpose  to  pay  all  his  debts  is  ap^- 
parent:  but  all  his  debts  cannot  be  paid  without  taking 
the  copyhold,  as  well  as  the  freehold,  estates.  A  subse- 
quent clause  in  theWffl  shews  clearly,  that'he  intended 
his  copyhold  estateis ;  and  even  conceived,  that  he  had 
surrendered  them.  By  that  clause  he  gives  the  remain- 
der in  the  .ficeehold  estates,  devised  to  his  wife  for  Ufe, 
and  all  other  his  fitehold,  copyhold,  and  customary,  mes^ 
suages,  and  lands,  not  before  mentioned  and  devised, 
to  his  daughters  in  tail,  with  remainder  to  himself  in 
fee.  There  is  great  inaccuracy  certainly  in  this:  the 
preceding  part  of  the  WiU  having  disposed  of  every 
thuig,  except  what  he  had  before  given  to  his  wife  for 
Bfe.  But  he  clearly  conceived,  that  his  devise  extended 
to  some  copyhold  estates,  and,  that  the  devise  he  had 
made  would  pass  them. 

Bu^  upon  authority  also,  it  is  settled,  that  a  testator, 
charging  his  estates  with  his  debts  by  the  general  de- 
scription of  all  his  real  estate,  or,  all  his  messuages, 
lai|dS|  tenements,  or  hereditaments,,  shall  be  held  to 
have  intended  to  comprize  copyhold  eistates;  if  his  other 
estates  are  not  sufficient  for  the  debts;  the  case  of  the 
creditors  being  dbtingtushed  in  this  respect  firom  that 
of  a  wife  or  children ;  where  there  is  no  determinate 
purpose^   requiring  the  Court  to  include  tiie  copyhold 

YoL.  XII.  K  csUte. 
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lao«.         estate.    This  was  decided  in  Drake  v.  Robifum  {3li^. 

kJT^et       ^"'w^^  ^*  Pqpe(aS).  Coombs  v.  Gibsonl  34).  There 

'.^f"       is  one  authority,    ChaUis \.  Ca8bom{^)\    which  doe* 

CoussM  AKBE.  Bot  make  the  disdnetion  between  creditors  «nd  a  wife  or 

children.;  but  that  case  must  be  considered  over-ruled  by 

the  two  subsequent  cases  in  Peere  Williams ^  BnABtfos 

V.  Bya${S6)\    which  is  an  express  decision  against  a 

wife  upon  tha;t  distinction ;  which  prevails  to  a  farther 

extent;  as,  where  the  copyhold  estate  desoenda  to  aa 

heir,  altogether  unprovided  for:  thei^is  no  doubt,  that 

it  would  be  affected  by  debts ;  though  certainly  riot  for 

«a  wife  or  children. 

TAt.  Alexander,  Mr.Hollisi,  and  Mr.  Trower,  tor  EB- 
nabeth  Kidney^  and  Christian  Kidney,  the  widow  ml 
daughter  of  the  testator. 

*  '         • 

The  intention  of  the  testator  is  clear,  that  his  iridow 
and  £unily  shall  have  this  small  part  of  his  estntes :  and 
the  creditors  being,. as  far  as  they  obtain  satisfiiction  oat 
of  his  real  entate,  mere  legatees,  cannot  dispute  any 
devise  by  his  WiD,  clearly  intended  by  the  testator.  As 
to  &e  equitable  assets,  the  creditors  are  in  the  same 
situation  as  legatees ;  and  the  doctrine  of  election  ap- 
.plies  to  them  as  much  as  to  any  odier  legatees.  Thete- 
lore  they  can  neither  affect  the^  leasehold  or  personal 
estate,  nor  the  real  estate  by  the  means  of  marshalling. 
There  is  no  autihority  upon  this  question  ;  and  *  upon 
piincii^  why  should  they,  taking  a  benefit  under  die 
Will,  mgect  Ae  condition;  which  is,  not  merely  impKe^, 
but  expressed,  in  this  instahee?  Taking  the  benefit  of 
die  wife's  dower,  can  they  dispute  die  particular  pro- 
{  *  147  ]  ^  vision,  substituted  by  th<e  WiB  for  tiiat,  and  at  tins  tnoe 
put  an  end  to  die  election,  that  has  been  made?    No 

-cast 

<ss)  IP.  wm. 44a.  (^)  Pts.cii.  407.  lEt. 

.    (8»)  SP.  frfl/.822.        .        Gi.A6r.l24.   .0ia.M.> 
(34)  1  JVfo.  C.  C.  273.  (30)  2  Ves.  104. 
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CMe  conkes  nearer  to  it  than  this.    Where  a  ^eviie  m        no»^ 
made  for  debts  and  legacies,  both  apparently  put  upbn.        '^^"'^ 
the  same  footing,  yet  it  has  been. said,  the  debts  ahatt       '^'^^ 
have  priority^  to  the  extent  even  of  exhausting  the  whole  CoiFasivAKKX* 
fhnd.     That  however  proceeds  upon  the  supposed  ior 
tention  to  arrange  them  according  to  their  legfd  order: 
neither  being  entitled  out  of   the    real  estate,  except 
through  the  devise.-    The  testator^s  ol^ect  in  malting  thia 
proviaion  for  the  creditors  was,  that  the  Fidow  shooUl 
lake  this  property. 

The  next  consideration  is  upon  that  part  of  the  pm* 
party,  which  is  protected  by  the  post-nuptial  settleaaent; 
the  creditors  insisting,  .&at  they  are  entitled  to  defeat  tiuit 
settlement,  if  the  testator  was  ftidebted-  at  the  time.    Not 
one  of  these  debts  was  contracted  within  years  of  that 
aettlement.    There  is  no  foundation  for  presuming,  that 
at  thai  date  a  single  debt  existed.    A  creditor,  impeacK- 
ing  8  settlement  upon  that  ground,    must  come  here, 
proving,  that  there  were  debts  at  that  time :  otherwise 
the  bin  must  be  dismissed ;  for  it  is  nOt  the  habit  of  the 
Court  to  direct  ah  inquiry,-  in  order  to  AimiBh  a  case 
for  the  Plaintiff.    He  must  come  with  a  case  proved. 
If  any  inquiry  could  be  directed,  it  should  be,  whether 
any  of  the  debts  now  existing  were  due  at  that  time. 
It  b  not  enough  to  shew,  that  he  was  a  debtor  at  the 
time,  in  trade  or  in  ai^y  other  way.    This  depends  upon 
die  Statute  of  EUxabefh  (37);  with  reference  to  which 
die  question  is  precisely  the  same,  whether  the  party 
is  in  trade,  oriK>t:  the  case  of  baiduruptcy  being  quite 
distinct    It  is  not  onfy  necessary  to  shew,  that  ^^  debts 
now  existing  were  existing  at.  that  time,  but  ^the  rehef  is 
*  tf>  b0  pven  only^to  fpaekpt  the  prescait  creditors,  who      [  *  148  ] 
vefO  3M9dit09«  at  that  tnaerand  subaequeht   creditors 
aatnoe^tioi    Thatfe  is  po  fraud  upon  any  other  cre^ 
dMsd.    The  i«ttlement  cannot  be  held  fraudulent  agnnst 

ereditors, 
(37)  Skit.  13  Biz.  «•  ^.      , . 
Kli 
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ereditors^  whose  debts  were  not  contracted  at  th6  time;; 
unless  a  very  particular  case  is  made : '  as  if  the  settle- 
ment was  made  with  the  object  of  contracting  a  great 
debt,  tn  Lu^h  v.  tViUtinsan  (38)  the  inquiry^  now 
pressed^  was  refused;  and  the  hill  was  dismissed  with 
costs ;  leaving  the  Plaintiflfs  to  make  a  better  case,  if 
they  could.  That  case  is  also  an  important  authority  as 
to  the  nature  of  the  inquiry.  Upon*  the  other  suppo- 
sition no  man  could  make  a  voluntary  settlement;  for 
there  is  no  man/  who  does  not  owe  something;  and 
therefore,  if  a  single  debt  is  an  objection,  no  voluntary 
settlement  could  staiid.  The  question  is,  whether  it 
was  e  fraud;  and,  whether  the  creditors  were  disap- 
pointed by  that  fraud:  Stephens r.  Olive {39).  In M(m^ 
iague  Yi  Lord  Sandmch (40)  liOxdRosslffn  made  a  de^^ 
daratbn  as  to  the  extent  of  this  doctrine:  that  the  deedis 

of 


.(38)  Ante,  Vol.  V»  3844 
(39)  2Bro.a.a90* 
<40)  Id  Chancery,  2d  My^ 
1797.  Cited  from  the  De- 
cree.  ThcBill  was  ^led  by 
natural  children  of  the  late 
tA.Sandwichf  claiming  under 
an  indenture  of  assignment, 
dated  the  6th  of  February, 
1783,  by  the  Earl,  of  a  re-^ 
versionary  interest  in  a  sum 
of  2d802.  Old  Sauik  Sea  An- 
nuities, and  indentures  of 
lease  and  release,  dated  the 
6th  and  0th  of  June,  1787, 
conveying  freehold  estates 
to  thistees  upon  tmpt  to  sell, 
and  stand  possessed  of  the 
prodacefor  such  persona  ud 
liQid  SoMdwidk  should  ap* 
point  by  Deed  or  Will,  and  a 
deed  of  appointment,  Dated 


the  6th  of  Jtme,  in  por^oanctf 
of  that' power,  subject  to  his 
interest  for  life,  for  sncb 
persons,  in  such  shares,  &c. 
as  in  the  deed  of  1783,  as  to 
the  Old  South  Sea  Annoitiea* 
The  Decree  declared,  "  that 
''  the  deeds,  dated  the  6th 
'*  of  February,  1783,  and  the 
"  5th  and  6th  of  June,  1787, 
**  are  void  as  against  the  ere- 
'' ditors  of  the  said  Johti^ 
'*  late  Earl  of  Sandioich,  who 
**  were  creditors  prior  to  the 
<'  said  deeds ;"  and  *  it  was 
referred  to  the  Master  to  in- 
qaire,  whether  the  late  Earf 
of  Sandwich  was  tddebldd 
prior  to  the  said  iie^it^  te«: 
speotivdy,  and  *  tb  ^^bki 
amount;  see  post,  the  note, 
156. 
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jof  1789  add  1787  were  void  as  against  the  creditors  of  1800. 
^  late  Earl  qf  Si^nd^eh,  who  were -creditors  prior  to 
tlie  dates  of  the  said  deeds ;  and  directed  an  inquiiy, 
whether  the  late  Earl  of  Sandwich  was  indebted  pre-  CoussmakW* 
viottsly  to  die  date  of  those  deeds,  respectively ;  and  to 
what  amovnt.  In  that  case  lialaral  children  were  the 
Pfauntiffi:  not  creditors ;  as  in  Lush  v.  Wilkinson ;  which 
shews  the  reason  of  that  inquiry.  If  a  creditor  had 
been  Plaintiff,  and  had  not  made  out  the  case^  the  bill 
would  have  been  dismissed.  Upon  this  head  therefore 
this  bill  must  be  dismissed ;  or  an  inquiry  must  be  di- 
rected as  to  the  debts  due  at  the  date  of  the  settlement; 
und  no  other  creditors  are  entitled  to  relief,  > 

Next,  as  to  the  copyhold  estates,  not  surrendered  to  [  149  J 
Che  use  of  the  Will :  the  widow  is  entitled  to  free-bench* 
The  question,  whether  the  want  of  a  surrender,  is  to  be 
supplied  against  the  heir^  suggests  the  observation^  that 
the  de<;ree,  th^t  has  been  made  in  .these  causes,-  is  a 
very  extraordinary  decision;  however •  considerable  the 
authority;  and,  though  we  must  give  way  to  the  autho* 
r\\y^  it  is  not  easy  to  follow  the  reasoning ;*  for  it  14 
dear,. the  testator  intended,  not,  that  the  surplus  should 
go  as  the  residue  of  the  personal  estate ;  but,  that  it 
should  go  to  the  perscms,  to  whom  that  is  given,  and  .in 
the  same  course.  As  to  these  copyhold  estates,  the  first 
consideration  is,  whether  he  intended  to  pass  them :  the 
next»  whether  the  want  of  a  surrender  ought  to  be  •  sup«  - 
I^ed;  In'many  <$«ses,  it  is  true,.a  distinction  has  bisen 
taken  between  creditors  and  a  wife  and  children;  bnt 
in  those  cases  the  consideration  was,  not  a  question 
of  intention,  but,  whether  the  Court  would  act,  or'  not ; 
as  in  the  instance,  where  the  hdr  was'  unprovided 
for,  &c  the  Court  will  not  interfere,  and  lend  its  aid,  -on 
account  of  die  hardship.  'But  this  is  a -question  of  in- 
tention ;  and  how  can  there  be  any  difference  of  inten- 
tion iipon  the  same  words  ?  The  only  authority  that  can 
be  considered  a  decision,  (the  others. being  mere  dic/a,) 

is 
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■  IBtfa.        ^  Drake  ▼.  Bobint<mt  which  aeenis  to  bvre  tancd 
^--^^        upon  the  words  -*'  real  estate."-    To  that  is  op|>oMd 
^'^""^      CkalKt  V.  OasbomCU):  «n  express  dedskm  oponlbft 
Cot^BSBCARBA.  poini. .  In  tbis  conflict  of  authority  resort  muBt  be  hiul 
to  principle.    If  the  Court  finds  words,  shewing  the  ii^ 
tention  to  pass  the  copyhold  estate,  the  wa«t  of  a  sur- 
render must  be  supplied  in  fiivour  of  creditors  against  a 
wife  or^children,  atid  even  against  an  h«r  unprond^ 
fo^ (4^).    |#  is  pinrely  a  question  of  intention;  and  then 
[  *  150  ]      *  the  cases  of .  creditors,  wife  or  ehildren,  eannot  be  dit* 
tinguished. 

.*•'.*■  r 

•*  It  is  perfectly  settled,  that  these  general  words  do  npl 
jDrfm^ybct^  knport  copyhold  estate;  but,  to  pass  them, 
that  intention  must  appear  from  circumstances.  The 
state  of  the  filnd,-  and  of  the  family,  as  a  ground  ef 
construction,  to  raise  an  inference  of  intention,  has  beoi 
rejected  in  many  instances;  with  the  single  exception^ 
that  the  nature  of  the  thing  b  examined ;  as,  tJutt  there 
is  no  freehold  estate.  ^  But  th^  Court  has  never  pennitted 
an  examination  into  the  amount  of  the  debts;  in  oidef 
to  ascertain,  that  there  is  not  sufficient  to  pay  them.   - 

If  the  surrender  is  to  be  supplied,  and  die  copyhold 
estates  are  not  sufficient  for  the  debts,  the  next  question 
is  as  to  the  rents  and  profits ;  and  in  no  instance  of  a 
surrender  supplied  has  the  account  been  carried  back 
against  the  heir;  wbidi  wou]d  be  die  utmost  haidshipw 
Thiafiamly  has  been  living  upon  tJie  rents.  *  The  Court 
|Ma  never  gone  bejrpnd  simply  supplying  the  surrender* 

Mr.  JBofni%,  in  Reply. 
The  doctrine  is  new,  that  eyery  creditor,  coming  upon. 
^  fundi  that  is  not  by  law  liable,  is  to  be  con^ered 
as  a  legatee*  .  As  the  testator  has  subjected  tp  these: 

cisedit<MrB; 

(41)  Pre.  Ch.  407«  1  Eq.  Ihwnion,  Vol.  V,  667;  and 
ffi.  Ab.  124.    Om.  96.  the  not^.  III,  68. 

(42)  See    ante,    HUft  r. 
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oteditors  a  Jbiid,  not  subject  by  law,  is  the  Coiurt  ihiere^ 
fere  to  presume,  that  what  is  sometimes  called  the  na«       ^T^  » 
ittral  and  legal  fund  should  not  be  liable  ?    The  doctrme  ^^ 

of  electim  has  no  application  to  this  case.  As  to  the  Coussmaxbr. 
setdementy  it  is  true,  Stephens  v.  OUve^  and  Luih  v. 
WUkbuon  establish,  that  it  is  not  sufficient,  that  the  tes- 
tator was  indebted  at  the  date  of  the  settlement,  unless  • 
the  dd>ts  existing  at  that  time  are  still  unsatisfied,  or  Ae 
^man  was  insolvent  at  the  time.  With  reference  to  that  L  *  ^^^  ] 
a  case  of  difficulty  jnight  occur ;  where  it  could  be  shewn 
clearly,  that  he  was  indebted  at  the  date  of  the  settler 
ment;  that  all  those  debts  had  been  paid;  but  paid  by 
the  money,  borrowed  from  .the  Plaintiffs,  filing  the  BilL 
In  such  a  case  the  Court  would  have  great  difficulty  in 
deciding  that  settlement  not  to  be  a  fraud  upon  those 
Plaintiffs^  Lush  v.  Wilkinson  stood  before  the  Court 
under  very  different  circumstances.  The  single  object 
of  that  Bill  was  to  set  aside  the  settlement.  The  suit 
had  no  other  purpose*  The  Plaintiff  undertook  to  shew, 
that  the  settlement  was  fraudulent  In  this  case  all  the 
circuinstances,  as  to  the  settlement,  arise  upon  the  an- 
swer«  The  Plaintiff  in  the  creditor's  bill  knew  nothing 
of  it ;  and  had  no  opportunity  of  going  into  .the  cir^ 
cumstancesk 

As  to  the  copyhold  estate,  Drake  y»  Robinson {4S\ 
which  is  in  a  reporter  of  great  authority,  has  neyeii' 
been  lUsputed ;  and  is  subsequent  in  date  to  ChaUis  v. 
Ca#6om(44).  Though  there,  are  questions,  that  thq 
Court  will  not  decide  upon  a  Will  by  the  state  of  the  pro- 
perty,  that  js  no  universal  rule,  that  the  Court  will  not  in 
any  ipstance  ascertain,  what  is  the  subject,  and  whether 
it.wiQ  answer  the  purpose;  where  the  question  is,  whei 
ther  a  particular  subject  passed  by  a  Will ;  or,  where  a 
particular  piurpose  is  stated  to  be  in  view ;  and  in  Broke 
V*  Robinson  an  inquiry  was  directed,  whether  there'was 

sufficient 

(43)  iP.IFtl^.  443* 

(44)  Pre.  Ch.  407.    1  £q.  Ca.  AO,  IIM.    Gilb.  96, 
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sufficient  for  the  debts  without  the  copyhold  (46)*  In 
Rumbofd  r.  Rumbold{4/6)  after  a  devise  of  estates,  as 
well  copyhold  as  ffeehpld,  this  recital,  "  the  oopybdd 
''  part  thereof  having  been  previously  surrendered. to  the 
"  *  use  of  my  Will/*  was  held  en  allegation,  that  he  had 
surrendered  them  all ;  and  it  was  of  no  consequence  that 
he  had  some,  not  surrendered;  for,  being  intended  to 
pass,  they  would  pass.  As  to  the  account  of  the  rents, 
if  the  opinion  of  the  Court  is,  that  the  testator  intended 
to  devise,  from  the  instant  of  his  de^tfi  the  heir  is  a 
trustee  (47).        -" 

The  Master  of  the  Rolls. 

These  causes  come  before  the  Court  upon  a  Supple* 
mental  Bill,  filed  by  creditors,  for  the  purpose  of  sub- 
jecting to  their  debts  other  property  of  the  testator, 
their  debtor,  than  was  comprehended  in  the  original 
decree.  The  question  in  the  original  causes  seems  to 
have  been  confined  entirely  to  the  surplus  produce  of  the 
real  estate,  sold  by  the  trustees  under  the  Will ;  and 
the  point  decided  is,  that  that  surplus  produce  was  ap- 
plicable to  the  payment  of  debts,  generally :  that  is,  that 
the  real  estates  were  to  be  considered  as  devised  for  the 
payment  of  debts,  I  suppose,  it  was  then  *  imagined, 
thf^t  the  personal  estate,  and  the  produce  of  the  real 
estate  sold,  would  together  be  sufficient  for  the  debts. 
It  has  turned  out  otherwise;  and  the  creditor,  having 
ibund  other  property,  not  comprehended  in  that  decree, 
filed  this  Bill,  ff>r  the  purpose  of  obtaining  an  application 
of  that  property.  In  consists  of  three  descriptions: 
1st,  the  share  of  the  residuary  estate  of  Mr.  Pomeroy ; 
<Q  two-thirds  of  which  the  testator  became  entitled  by 
his  marriage  setdetnent.  As  to  that  there  is  no  ques- 
tion. The  next  description  of  property  is  the  estate, 
devised  to  the  wife  for  life,  in  order  to  ruise  a  pro- 
vision for  her  in  lieu  of  dower.    To  this  claim  different 

objec- 

(46)  AtidteiM  V.  Bmmtt,  (47)  See  2iilA.  284.  34ri^ 
9  Bro.  C.  C.  207.  124, 125. 

(46)  Ante,  Vol.  Ill,  K. 
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objectioiiis  are  made  on  &e  pari  of  the  widow.  Fiirst,  18001 
it  18  said,  it  is  inconsistent  with  the  arrangement^  that  J^^^^ 
took  place  in    the   original   causes;  for,  if  this  claim.  ^ 

had  been  '  then  set  up^  &e  widow  would  not  have  Coussmaxbb; 
elected,  as  she  did  elect,  to  take  the  estate  devised  in 
eatisfaedon  of  her  dower ;  and  she  had  a  right  to  an  inr 
quiry,  whether  she  was  entitled  to  dower  or  free? 
bench ;  and,  what  the  value  of  her  dower  or  free-bench 
was :  that,  upon  the  supposition,  that  no  such  clum  was 
to  be  m.ade>  she  elected  to  take  under  the  Will,  and  to 
relinquish  her  dower,  according  to  the  condition  im- 
posed upon  her  by  the  testator.  The  right  of  the 
creditors  ipust  \)e  now  precisely  ilkrhat  it  was  at  the 
death  of  the  testator;  unless  it  can  be  shewn,  either,  ' 
that  they  are  barred  by  something,  done  in  the  original 
tfiuaes'i  or,  Uiat  they  have  in  some  way  released  and 
given  up  that  right.  Nothing  was  decided  in  the  ori- 
ginal causes,  that  bars  their  claim  upon  other  property 
of  the  testator.  Upon  what  ground  can  the  Court  say, 
they  are  to  be  contented  with  the  estate^  devised  for 
payment  of  the  debts,  and  are  to  be  deprived  of  their 
legal  remedy  against  the  devised  estates?  The  devi8ee9 
cannot  affect  any  rights  of  the  creditors.  It  is  true,  the 
arrangement  made  proceeds  upon  the  supposition,  that 
this  property  may  not  be  called  for  by  the  creditors. 
But  the  conseqpence  is  only,  that  the  widow  will 'not 
be  bound  by  any  eleetion  she  then  made.  The  argu- 
ment now  must  be  upon  the  'same  grounds  as  if  this 
claim  had  been  then  brought  forward.  She  must  be 
let  in  now  to  any  of  hev  legal  rights ;  and  an  inquiry, 
in  what  estates  she  was  entitled  to  dower  or  free-bench : 
her  election,  as  being  made  under  a  mistaken  impression, 
that  the  creditors  were  not  to  make  any  claim  upon  thgse 
estates,  not  binding  her  (48). 

Another  objection,  made  for  the  widow  is,  that  the       [  154  ] 
creditors  take  a  benefit  under  the  Will  of  the  testator 

by 
(48)  See  tho  notes  upon  Election  qnio,  Vol.  {,  523,  7.  ' 
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laoa         by  the  devise  for  payment  of  the  debts,  generally;  add 

w^.         therefore  they  shall  not  be  permitted  to  disappoin  that 

^^  part  of  the.Willj  by  which  a  provision  is  made  for  the 

CoussMAKKiL  widow:  that  is,  that  the  doctrine   of  election  is  to  be 

applied  to  creditors  (48).    It  is  utterly  inapplicable    It 

never  has  been  so  applied  ;  and  half  the  decrees  iipon 

milrshalling  assets  are  wrong)  if  there  is  any  ground  for 

IKstiBction  be-  that    clahn.      It    is   true,   creditors    by  simpk-contract 

tween  credi-    cannot  have  any  right,  except  ^by  marshallingj  against 

tors  and  lega-   ^.j^^  ^^^  estate;  unless  the  testator  thinks  fit  to  devise 

*^^    of     *^^^  satisfiiction  of  the  debts,  generally :  yet  they  have 

debts  and  le-     ^^^  been  held  to  stand  in  the  same  light  as  legatees. 

raeies.    The     When  the  testator  lets  in  such  creditors  by  a  charge, 

former  are  to   it  b  now  settled,  whatever   doubt    may  formerly  have 

be  paid  in  pre-  been  entertained  upon  it,  that  creditors  under  a  diarge 

ference.  of  debts  and  legatees  are  to  be  paid  in  .preference  to 

The  Sutate  of  legatees ;  and,  though  the  Statute    of  Fraudulent  Die- 

Frandalent       y^^  would  undoubtedly  prevent  a  devise,  for  payment 

iseswon      ^^  legacies,  so  as  to  disappoint  creditors  by  specialty, 

vise  for  leira-  **  ^•wild  ^^   prevent  a  devise   for  payment  of  debts» 

cies  to  the  pre-  g^mrally;  though  the  effect  would  be  to  let  in  credi* 

jwiiee  of  ere-  tors  by  simple^contract  to  the  prejudice  of  oreditors  by 

ditors  by  spe-  specialty  (50).    If  there  is  any  foundation  for  this  doc- 

oialty ;  bat  not  trine  of  elecdon,  the  case  never  could  have  happened, 

a  devise  for    ^^ere  there  was  a  charge  upon  any  part  of  the  estate 

11  •  tif!°*\  '**  debts;  whereas  the  creditors  by  specialty  are  per- 

that  miffht  be  ™*^^»   ^^^   the    creditors .  by  simple-contract   are    by 

^he  effect.         marshalling  permitted,  to  follow  the  devised  estates,*  if 

Under  a  [*1 66]  ^  there  are  no  estates  descended:   or,  if  the  descended 

charge  of  debts  estates  have  been  applied.     In  this  case  the  decree  is 

jsreditors  by    wrong  upon  this  doctrine;   for  the  legatees  are  disap- 

simple  contract  p^ledi>y  thfe  specialty  creditors  taking  the  personal 

nay  by  mar-      ^^ 

shallingfoUow     •     '  It 

devised  es- 

Ules ;   if  no        ^^^  ^  ^-  ^'  *  '*•  *^**'      Plgnumik,  «  Aik.  104-    Lm- 

deseended  es*  ^^^*     ^^  ^^^    note,  ante,     gard  v.  Lard  Derky^   1  Bro^ 

tates,  or  they   VoL  I,  623.  C.  C.  311.  Hugkfigv.  JMba^ 

have  been  ap-       (^0)  See  Rufoui    v.  Lord     2  Bro.  C,  C.  614, 

plied. 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY^  1S5 

It  is  then  staled,  that  thereis  at  least  one  part  of  Ais  ieo<|. 
fioperty,  that  ^caimot  he  afiboted;  hefaig  in  settlements  i^P^ 
With  legard  to  that  part,,  that  was  settled  before  the  ^^ 

maniage,  the  creditors  do  not  attempt  to  affect  that  CqXjssmauiu 
The  other  part  is  said  to  have  been  settled  after  the 
marriage.  With  respect  to  that  part,  the  question  is^ 
whether  this  eettlement  is  to  be  considered  fraudulmt 
agunst  the  ereditors.  It  is  md,  as  the  cr^tors  have 
not  proved,  that  the  testator  was  indebted  at  the  date 
of  die  settlement,  that  is  not  nOw  to  be  made  a  sub- 
ject of  bquiry.  The  ca^e  of  Luihy.  WUiinsan  {St), 
dted  in  support  of  that  propositiop,  does  not  resemble 
this  case.  In  that  cause  the  bill  was  filed  for  the  ex- 
press purpose  of  affecting  the  settlement,  upon  the 
ground,  that  the  settler  was  insolvent  at  the  time  it  was 
made.  There  was  no  evidence  in  support  of  the  bill; 
and  there  was  evidence  to  the  contrary,  produced  by 
the  widow..  The  only  reason  for  surprise  therefore  v^ 
that  hord  Ahanley  ^d  not  absolutely  dismiss  the  bill; 
instead  of  giving  liberty  to  file  another.  But  in*  this  ior 
stance  the  creditor,  not. apprised  of  the  settlement 
filed  the  bill,  to  affect  all  the  devisees ;  and  this  settle- 
ment came  out  in  the  answer;  «d»ich  led  to  inquiry* 
Though  there  has  been  much  controversy,  and  a  variety 
of  decision,  upon  the  question,  whether  such  a  settle* 
ment  is  firaudulent  as  to  any  creditors,  except  such  as 
were  creditors  at  the  time,  I  am  disposed  to  follow  die 
latest  decision,  that  of  Montague  v.  Lord  Strndwich; 
*  which  is,  that  the  settlement  is  firaudulent  only  as  against  (  *  156  ] 
such  creditors  as  were  creditors  at  the  time  ( 52). . 

(51)  Ante,  Vol.  V,  884.  TheDecree  inJfoa/a^nc^  v. 
BoUalway  v.  MiXktd.  \Mad4.  Lord  Sandwich,  staUxi  in  the 
414.  note,  ante,  148,  is  confined  lo 

(52)  Sykei  v.  Hatiings,  at  creditors  prior  to  the  deeds: 
the  Rotts,  1814 ;  mentioned  but  Lord  itoft/jfti,  when  the 
by  the  Vice  Ckancellar,  %  Csose  wss  heard,  said,  that 
Madd.  421.  if  there  is  any  creditor,  whose 

debt 
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The  next  clakn  is  that  of  die  copyhold  estatesi   not 
gurrendered  to  the  use  of  the  WUL    It  is  contended^ 

that. 


Kidney 

CoussMAKB^.  debt  woold  be  prejadiood  by 
the  volantary  settlement,  it 
throws  the  subject  into  assets; 
and  lets  in  all  the*  creditors. 
This  appears  also  to  have 
been  the  opinion  of  Lord 
Hardwicke ;  who  in  3  Atk.  94» 
WaUker  v.  Bwrrowi,  agrees, 
that,  "  if  he  had  been  in- 
**  debted  at  the  time^Jt  would 
<<  )iave  ran  on,  so  as  to  take  in 
**  all,  sabseqqent  creditors^'' 
tfl^d  2Vei.  11,  says,  he  knows 
of  no  case  npon  the  13£/^. 
•<  where  a 'man,  indebtei)  at 
^'the  time,  makes  a  mer^ 
^f  volantary  conveyance  to  a 
*'xhild  withdnt  consideration, 
*<  and  dies  indebted,  bat  that 
*^  if  shall  be  considered '  part 
n  of  his  estate  for  the  benefit 
.  */.  of  his  creditors.'*  In  Beau-- 
tmmt  r.  Thorpe,  also  1  Fet.27, 
the  settlement  was  declared 
Toid  against  the  PlaintiflT,  andy 
9s  Mr.  Belt  ^dds  from  the 
]^gister'8  B6ok,  '<  all  jadg. 
«  ments  and  specialty  c;r^ 
f '  ditors ;".  and  the  older  au- 
thorities, jDyer,  295,  and  the 
dictum  of  Walmeiley,  Cro.  El. 
445y  Upton  T.  Baetet,  refer 
to  creditors  generally.  The 
distinction  between  creditors 
prior  and  subsequent  to  the 
{settlement  appears  first  it( 
Zcwibier  v.  Freeman^  Pre.  Ch. 


105.  2  Freem.  236.  \Ef. 
Ca.  Ab.  196,  pi.  5.  In  the 
first  and  Isst  of  those  booka^ . 
probably  from  the  same  note» 
(  See  Preface,  to  Mr.  Fmok'$ 
edition  of  Pre.  C&.,  6  Vin. 
408.  2lFt3i.4890  another 
objection  is  principally  re* 
lied  on,  of  a  singular  nature 
certainly ;  that  the  PlaintiflTs 
debt  was  founded  only  in 
maleficio:  and  therefore  it 
was  conscientious  to  prefer 
the  other  debts  before  it:  in 
eflecti  that  a  demand  of  com- 
pensation for  the  highest 
civil  injury  has  less  fonnda* 
tion  in  conscience  than  a 
common  debt  The  Statute 
certainly  imports  something 
beyond  creditors  and  debts 
by  this  very  particular  and. 
deUiled  espreasiqn,  of  other 
persons,  whose  aptions,  snits, 
daniages,  &c«  are  or  may.  be 
(n  anywise  disturbed,  hin- 
dered, delayed,,  &c.  Tfa|» 
iQore  recent  authorities  have 
adopted  what  seems  to  be  the 
true  construction,  that  tbo 
settlement  is  yoid  Quly  as 
against  those  persons,  befor^i 
mentioned  as  creditors  .  and 
others,  w^ose  actions,  suits, 
debts,  &c.  it  was  devised  and 
contrived  to  delay,  hinder  o^ 
defraud, 
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Ihoi^h  Ae  copyholds  are  not  surrendered*  to  )he  1800. 
use  of  Che  Will,  Ae  want  of  a  surrender  is  to  be  J^*'^^ 
supplied    in  the    case  of  creditors ;  provided  there  are  ^^ 

general  words,  sufEdent  to  extend  to  copyhoM  estate.  GoussmaksA* 
The  words  of  this  Will  iare  su£Sciently  general  to  com- 
prehend all  the  real  estate:  *'  messuages,  lands,  tene- 
*^  ments,  ^md  hereditaments."     It  is  contended  by  the 
Phuntiff  in    the    supplemental    bill,   that   the    case   of 
creditors  is  distinct  frmn  that  of  a  widow,  or  JrotiHger 
children ;  that,  though  in  favor  of  a  widow,  or  youhgef 
children,   the    Court  will    not    supply  the  want    of  a 
surrender,    unless    copyhold   estate   is    expressly  men-> 
tioned,  it    is    otherwise  in  the    case  of  creditors;  that 
the  distinctbn  has  been  setded  by  different  decisions; 
that,  though  in  Challis  V.  Coibom  ( 5^)  the  Lard  Chan* 
cellar  thought^  the  Court  had   ilever    gone   so  fai*  *  as 
was    then  required,   viz.    to  hold,   that   the    question, 
whether  the  want  of  a  surrender  could  be  supplied,  de-> 
pended  upon  the  point,  whether  the  estate  was  wanted 
for  debts,  yet  in  Drake  v.  Rabinsan  (54)  Lord  MaccteS" 
fiM  expressly  decided,  that,  if 'it  is  wanted  for  debts, 
and  there  is  a  general  devise  of  lands  for  payment  of 
debts,  the  devisor  shall  be  intended  to  mean  to  include 
♦  his  copyhold  estates.    In  Haslewaad  v.  Pope  (  55 )  Lord      [  ♦  157  ] 
TalBai  recognises  that  doctrine;  and  the  case  of  ilf a&i- 
bar  V.  Mallabar  {50)9  also  decided  by  Lord  Talbaf,  seems 
tojiave  proceeded  upon  it;  for  in  that  case  the  question 
was  made,  whether  the  unsurrendered   copyliolds  were 
wanted  •  for  debts,  or  not ;  and  the  fact,  that  they  wer^ 
not  wanted,   bebg  admitted,   the  original  Bill  was  upoii 
that  ground  dismissed.     That  carries  with  it  an  impli-^ 
cation,  that,   if  they  had  been  wanted  for  debts,   they 
ftiust  have  been  applied.     There  is  also  a  case,  Lindapp 
Y.Ebarall{S7\  in  which  Lord  Thurlaw  appears  to  take 
•  it 

(53)  Pre.  Cfc.407.      \Eq.  (60)  Far,  78. 

Ca.  Ah.  124.     C?t76.  06.  (57)  3  Bro.  C.  C.  188.  See 

(64)  1  P.  Will  443.  Judd    v.   Pratt,  post.   Vol 

(56)  Z  P.  Will  322.  XIII,  168.    XV,  390. 
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1806L  it  forgranted,  that  this  is  the  established  doctrines,    tt 

must  now  therefore  be  considered  as  settled^  that,  if  H 


^  is  necessary  fi)r  debts^  the  want  of  a  surrender  is  to  be 

CoussMAKBR.  Supplied;    though    copyhold   estates  are' not  expressly 
mentioned. 

But  this  question  does  not  rest  entirely  upon  that  ge-> 
nerid  doctrine:  for  there  is  in  this  case  particular' evi- 
dence of  the  testator's  intention  to  pass  his  copyhold 
estates;  for  after  the  general  description  of  all  his  mes-* 
suages^  lands,  tenements,  and  hereditaments,  except  tlie 
estates,  afterwards  given  to  his  wife,  he  makes  a  d]84 
position  of  all  other  his  freehold,  copyhold,  and  eua-' 
tomary,  messuages,  lands,  &c.  It  is  true,  that  is  a 
disposition,  which  cannot  have  any  operation,  Thetea-i 
tator  haying  already  disposed  of  all  bis  lauds,  there 
Qould  not  be  any  oth^r  lands,  undisposed  of;  as  he  hiul 
no  cc|>yhold  estate  in  London,  upon  which  that  dispo* 
sition  could  operate.  But  it  shews  his  apprehension,  that 
copyhold;  as  well  as  freehold,  estates,  were  tb^  subject 
of  his  devise.  He  understood  himself  to  have  been  al*, 
ready  disposing  of  copyhold  estate.  Therefore, .  if  ne- 
[*158  ]  ^cessary,  his  intentioQ  to  diq[K>8e  of  copyhold  estate 
might  be  resort^  to,  and  would .  be  sufficiently  pppa* 
rent.  But  for  the  reasons  I  have  giyen  it  is  not  neces- 
saxy. 

A  question  is  then  made  by  the  customary  heir,  wbe^ 
Iher  she  is  to  account  for  the  rents  a^d  pro^tp.  {t  ia 
said,  the  Court  only  supplies  the  want  of  a .  surrender^ 
without  directing  an  aecount  Upon  princi][>le  that  cm* 
not  be  so;  for  from  the  moment  the  copyhold  e^tatesara 
held  to  pass,  the  customary  heir  is  a  mere  trustee  frtw 
the.  beginning  for  the  person,  to  whom  the  copyhoU 
estates  are  given.  The  Court  musi;  therefore  decree, 
that  the  whole  estate  belongs  to  the  person,  to  whom  it 
Is  giyen;  except  so  far  as  by  its  par^cubur  rules  it  refiisef 

to 
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to  carry  the  account  back  farther  than  a  given  period ;  ibo6. 

though  the  tight  to.  the  estate  is  perfectly  clear  (58).    In 


Coot  V.  Arnhflm{B9)  an  account  was  decreed  only  from  ^^nbt 

the  date  t^  the  bill  upon  the  ground^  that  the  younger  Cot79SMAKER« 
icm  was  guilty  of  great  laches  in  not  having  asserted  his 
daim  lor  fourteen  years.  But  it  is  difficult  to  apply  that 
doctrine  to  the  case  of  creditors ;  who  have  no  specific 
right  or  interest  irt  the  estate ;.  but  have  only  a  right 
to  have  their  debts  paidj  and  the  estate  applied,  so  far  . 
as   is    necessary  for    that   purpose.      These   creditors  .    ^ 

might  not  knoiv^  until  the  account  was  taken,  that 
it  was  necessary  to  make  any  claim  to  these  copy^ 
hold  estates ;  and  it  was  uncertaift  whether,  even  alTow- 
ing  them  to.  pass,  they  were  to  be  applied,  until  the 
freehold  estates  should  have  been  exhausted.  Laches, 
tfierefore,  is  not  to  be  imputed  to  them,  as  to  a 
*  specific  devisee,  in  not  having  sooner  asserted  their  [  ♦ISD  ] 
claim  (00).  The  claim  is  made,  when  they  find  it  neces- 
sary for  .the  satisfaction  of  their  demand  to  make  that 
claim.  As  to  the  objection,  that  this  was  the  case  of 
ah  infant  during  a  considerable  part  of  the  time,  that 
makes  no  diffeiipnce,  where  the  devise  is  of  an  estate  to 
be  sold  for  payment  of  debts.  .In  tliat  case  an  infismt  is 
as  an  adult.  In  this  instance  by  construction  the  cppyr 
hold  estates  are  devised.  They  did  not  descend  upon 
the  in&nt;  supposing  it  true,  as  I  do  not  conceive  it  i^ 
that  the  rents  of  an  estate,  descended  upon  an  infant, 
could  not  be  applied. 

These  are  all  the  questions  in  this  case;  and,  these 
points  being  disposed  of,  the  directions  to  be  given  are 
much  of  course. 

(d8)  As  to  the  LimiUtion  (59)  3  P.  Will.  283.    For. 

of  Acconnts*  see  the  refer-  35. 

ences   in    the    notes,    ante,  (60)  Whichcoie  v.  Laurence, 

Vol.  V,  489.   VI.  216.  P«t  ante,  Vol.  Ill,  740. 
thcwrd  V.  Preicoit,  VII,  641 . 
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ISM. 
Feb.  SOiiL 
Order  to  take 
the  Answer  of 
Defendants, 
oat  of   the 
jurisdiction, 
vithoat  oath 
and  signature. 


Cieo] 


HARDING  r.  HARDING. 

nnHE  object  of  this  Bill  was  to  obtain  the  sale  of  an 
estatej  and  a  distribution  of  the  money  according 
to  the  rights  of  the  parties.  A  motion  was  made,  that 
the  Answers  of  two  of  the  Defendants,  who  were  out  of 
the  jurisdiction,  should  be  taken  without  oath,  and  put 
in  without  signature,  upon  an  affidavit  by  their  father, 
that  he  has  authority  to  act  for  his  sons^ 

The  SoUdiar'^Generali  in  support  of  the  Motion,  cited 
the  late  cases  of  Sir  Henry  GwiUim  (61)  and  Bayley  v. 
DeWalkiers  {62). 

The  Lard  Chancellor,  obserring,  that  the  object  was 
reasonable,  and  the  cases  cited  precisely  in  point,  made 
the  Order  (63). 


(61)  Ante,  Vol.  VI,  286, 

V*  Lake,  171. 

Ante,  Vol.  X,  441.   .. 


(63)  See  Codner  ▼.  Herteif, 
post,  VoL  XVIII,  468;  eit-. 
tending  this  practice  to  a 
Defendant   in  this  Country 


without  any  special  circum- 
stances; but  qaalifying  the 
Order  thus:  that  the  De- 
fendant be  at  liberty  to  put 
in  his  Answer^ without  signa- 
ture, where  the  Motion  is  by 
the  PlaintiS: 
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THE    SITTINGS 

AFTER   HILARY   TERlVr, 

46  Geo.  III.  1806. 


Rolls. 
BIDDULPH  V.  BIDDULPH.  .      i8oe. 

JOHN  TOURNAY  by  his  WOl  and  Codicil,  dated   Money, under 
m  1792  ttnd  1735,  after  devising  all  his  real  estate  ^  direcUon  to 
to  Roberi  and  Francis  Biddtdph,  and  their  heirs,. to  the  ^  '"^  «^'  »«* 
use  of  several  persons,  and  their  issue-nfale  in  strict  set-*  ""  '  consider- 
tlement,  with  the  ultimate  remainder  in  fee  to  Michael  ..        ^ 
Biddulpk,   gave  aU  his  jewels,    fumiturey    plate,    pic-  general  dispo- 
tures,  goods,  and  other  effects,   therein  mentioned,  to  sition  by  the 
Robert  and  Francis  Biddidph,  and  the  *  eiceciitors  of  the  Will  of  a  per- 
survivor;  -upon  trust  as   to  the  plate,   furniture,    and  *on, entitled  to 
other  the  personal  estate  therein  mentioned,   to  permit  >t  absolutely  ia 
the  respective  peraions  named,  and  their  issue-male,  to  *i  „*'  *  ^^^' 
whom  he  had  devised  his  real  estate,  to  have  the  use  ^^^^  i^^^j  ff^ 
of  the  aaid  jewels,  plate,  furniture,  and  other  personal  the  absence  of 
estate,''  before  mentioned,*  during  the  respective  times,  intention:   the 
and  according  to  the  interests  they. should  have  in  the  word  "money" 
real  estate;  and,  after  some  legacies,  he  gisive  and  be-  ^®'"?  answer- 
queathed  the  rest,  residue,  and  remauider,   of  all  and  J^  ^^  another 
every  his  goods  and  chattels,   and  ready  money,  stock         * 
in  the  pubHc   funds,   and  government  securities,   and 
Vol.  XII.  L  aU 
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1806.  all  other  his  estate  of  what  nature  or  kind  soeyer  not 
before  given  or  bequeathed,  his  just  debts  and  funeral 
charges  being  first  thereout  paid  and  defrayed,  to  Ho- 
BiDDULPH.  beri  and  Francis  Biddulph,  and  the  survivor,  his  execu- 
tor, &c.  upon  trust,  with  the  approbation  of  his  exe- 
cutor, to  lay  out  vthe  same  in  the  purchase  of  freehold 
lands  of  inheritance  for  the  maintenance  of  his  mansion- 
house  at  EsAer ;  and  to  settle  and  assure  the  sam^  to  and 
for  the  several  purposes,  and  to  the  use  of  the  respec- 
tive persons,  to  whom  his  real  estate  was  limited  and 
directed,  and  according  to  the  several  and  respective  in- 
terests, that  the  said  persons  respectively  had  by  his 
Will  in  the  said  real  estates,  and  subject  to  the  several 
annuities  by  his  Will  granted,  and  in  such  manner  as 
lus  freehold  estate  was  thereinbefore  settled ;  and  until 
a  purchase  could  be  made>  that  t)ie  inteieBt^  increase  or 
produce,  of  the  residue  of  his  personal  estate  should 
be  paid  to  t||e  sQveirri  y^nom  resi^otl/teljv  ts  Iht  i^s 
amd  pr^ts  of  hbieal  wtate  byUsWiUwere  diitttect 
to  be  paid.  • 


Th€i  Testator.  dio4  m  17%.  Nwe  df  the  teants 
for  life  had  any  issv^malej  who  lived  to  take  thit  rcid 
f^tates.  QtUiermti  Jbnfityffit  the  aurviving  tei^t  fot 
llf^,  died  in  178}.  JMkhqel  9id4d^h  by  his  Will,  dated 
in  1740,  and  duly  extent^  ^  pass  rea)  ^frtate,  deqlaired, 
ihaJt  as  tp  the  rewnioQiay  ii|tereat»  wbich  he  ha4  ia  Aj^ 
^tBfe  ^  </«iri Toirwys  ^  imde  no  dispppition;  |>^w 
daufoQs,  |p  cMe  ^  ^ofitiiigmcia^  hfiVena-  upQp  v^iieb 
fhe  same  is  Umi^  to  lum  f^d  fab  hdrs,  thftt  yie  uxm^ 
p»y  des^od  to  his  kfiix  at.  hfV'  lie  died  in  1759  without 
iwien  living  hifi  <l)daft  bsqther  9oA^  JSMdpf^,  Uf 
lu^lr  f^t  law. 

Robert  fiuUM^  died  ia  177S,  leaving  tbr^  sons; 
Wchaeh  Bet^amm^  a«d  Frmcis.    Robert  Biddu^  \^ 

-'his 
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UbWHI,  dated  the  S^tii  o{  January,  1768,  duly  executed 
to  -psBB  freehold  estdtej  devised  and  bequeathed,  aa 
ibUoitrB: 

"  I  Rdbert  Biddulph  do  by  this  my  Will  give  to  my 
'^  aon  Michael  Biddulphy  all  my  lands  purchased  of  the 
"  late  Mr^  HaU,''  &c. :  "  all  my  money,  securities  for 
**  money,  and  arrears  of  rent,  to  my  son  Francis  Bid- 
"  diilph  to  pay  my  debts^  funeral  expenc^,  and  legacies ; 
**  and  do  make  Jiim  my  sole  executor  and  residuary 
''  legatee ;  and  for  the  money  and  lands,  which  Mrs.  Ca-^ 
*^  ikarine  Tomiym  has  the  prc^ts  of  during  her  lifci 
^'that  I  give  to.  my  son  Francis  Biddulphy  paying  to 
''  my  son  Michael  Biddulph  one-third  of  the  value  of 
f*  it,  if  living  at  h^r  death :  if  not^  to  his  yoiuiger 
•'children." 

In  1764  the  testator  Toumay's  plate,  and  other  ar- 
ticles of  personal  estate,  at  Esher,  given  by  his  Will 
as  heir«looms,  were  sold;  and  the  produce  was  laid 
ont  in  820/.  12^.  66^.  3  per  cerit.  Annuities  in  trust  for 
the  persons  entitled  to  the  real  estate.  The  residue 
of  the  personal  estate  of  Tonmay  was  llud  out  in 
3148/.  Os.  Id.  in  the  name  of  Michael  Biddulph ;  who 
died  in  1759. 


I«3 


ISMi 


Biddulph 

BlOIH'LPJ^ 


The  Bill  was  filed  by  one  of  the  next  of  kin  ofPrancik 
Biddulph,  being  the  only  child  of  his  deceased  brother 
Ber^amin,  against  Michael,  the  eldest  brother,  heir  at 
law,  and  other  next  of  kin,  of  Francis  Biddulph ;  pray- 
mg  a  declaration,  that  the  8148;.  Os.  Id.  South  S^a  An^ 
nuities  passed  by  the  WiD  of  Robert  Biddulph  as  moiiej*, 
and  not  as  real  estate ;  and  that  Francis  Biddulph  wal 
at  his  death  entitled  to  twbithird  parts ;  and  was  trustee 
of  the  remaining  third  for  his  brother  Michael ;  and  that 
a  transfer  may  be  made  accordingly. 

•L2  the 
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The  Defendant,  the  hhir  at  law,  submittedjr  that  the 
right  of  Robert  Biddulph  to  the  SotUh  Sea  .Annuitiea 
Qubsiated  in  him  as  real  estate;  and  passed  under  his 
Will  to  his  sons  Francis  and  Michael  as.  real  estate ;  and 
at  the  death  of  Francis  the  two  parts  which  belobged 
to  him,  wer^  of  the  nature  of  nsal  estate,  and  as  such 
descended  to  his  brother  and  heir  ilftVAae/.    .      .  .     .  * 


Mr.  Hart,  for  the  Plaintiff,  and  the  SoUciior  General, 
for  a  Defendant  in  the  same  interest,  contended,  upon 
the  question,  whether  this  fund  was  taken  as  real  or 
personal  estate,  that  Ae  intention  of  the  testator  Robert 
Biddulph  was  to  pass  it  as  money ;  treating  it  as  money; 
and  treating  as  landed  property,  existing  in  that  «hape. 
They  observed,  that  the  rule,  in  Rose  v.  Bartlet{Gi  )i 
though  it  had  been  a  litde  shaken,  was  restored  to  itd 
original  strictness,  in  the  late  case  of  Thompson  v. 
Lawley{G&)i  and  according  to  that  rule,  as  there  was 
^property  actually  answering  the  description  of  Jand,  that 
only  could  pass  to  Francis  Biddulph  as  real  estate;  and 
the  rest  must  pass  to  htm  as  personal  pro]>erty«  There 
is  no  equity  between  representatives  to  change  the  nature 
bf  the  fund.  The  Court  will  treat  it,  as  they  find-it  lefk 
by  the  ownen  * 

Mr.  Richards  and  Mr.  fVj^t,  for  Uie  Defendant,  the 
>  heir,  contended,  tiiat  this  property,  originally  personal, 
being  directed  to  be  laicL  out  in  land,  given  by  the  same 
words  to  the.  same  persons,  and  charged  in  the  same 
manner  as  the  real  estate,  must  be  considered  as  land ; 
until  an  alteration  by  a  perton  entitled  can  be  shewn  by 
a.  dir^t  act  of  severance  from  the  real  uses,  or  pter 
aumed.  The  word  "  money  "  in  die  Wfll  of  Robert  Bid- 
dulph, is  satisfied  by  the  otiier  fund  of  stock. 

The 

(64)  Cro.Ck.WS.  .  refereo96S,^.  478.     Watkiiur. 

(66)  2  Bos.  ^  Pul.  303.      lea,  ante,  Vf,  633. 

Ante,  Vol.  V,  476;  see  tho 
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t'  '    The  IiCaster  of  the  Rolls. 

'  In  thU  case  Robert  Biddulpb  was  the  absolute  owner 
of  the  fund;  whether  it  was  taken  as  money^  or  as 
land.  He  might  have  disposed  of  it,  as  either  money, 
or  land:  but  in  the  absence  of  all  intention  on  his 
part  it  la  ii  be  .taken  as  that^  which  this  Court  considers 
it;  with  the  character  this  Court  impresses  upon  it  The 
question  is,  whether  from  the  passage  in  this  WQl  the 
intention  to  give  this  fund  as  money  is  to  be  implied ; 
for  no  act  b  pretended.  If  he  had  died  intestate,  this 
fund  would  have  gone  to  his  heir;  and  the  other 
fund  would  have  gone  to  his  personal  representative. 
The  latter,  was  originally  given  as  specific  articles, 
heir-looms :  but  the  instant  there  was  a  tenant  in  feie 
or  in  tail  of  the  estate,  he  became  the  absolute,  owner 
of  these  chattels ;  and,  being  sold,  and  th^  vjionej  lai4 
out  in  stock,  the  word  "  money"  if  as  properly  ap- 
plicable to  them.  There  is  a  marked  distinction  therer- 
fore  between  the  two  funds.  One  w;ouId  have  gone  to 
the  heir;  the  other  .tp  the  personal  representative. 
The  Will  of  Robert  Biddulph  disposes  in  terms  appli- 
cable to  both ;  having  the  words  **  money  and  lands." 
The  Win  does  not  indicate  any  clear  intention  in  the 
testator  to  treat  that  as.  money,  which  according  to  the 
construction  of  this  Court  was  to  be  considered  as 
land.  There  might  be  some  question,  if  there  was 
nothing  i(^  answer  the  wptd  **  money  "  except  th|9 
fund.'  The  argument  .upon  the  case  of  Rose  y,  Bart' 
lett{66)  and  others,  that  have  been  referred  to,  would 
then  apply.  The  Court  must,'  if  there  is  nothing  else 
to  pass  by  that  denominatiqn,  suppose  that  fund  to  be 
intended:  but  will  not  apply  the  word  improperly,  if 
there  is  any  subject,  to  which  it  can  properly  apply.  In  * 
^  that  case  it  is  not  to  be  used  in  any  other  sense  ihap 
that,  in  which  this  Court  uses  it.    Something  b  necessary 

to 
(Of>)  CVo.  CA.  203. 
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to  shew,  that  the  party  himaelf  considered  that,  ^hich 
this  Court  calls  laAd,  as  being  money.  In  tfiis  instance 
there  is  absolute  abslence  of  intention  $  as  Ihere  ara 
funds*  which  answer  either  description;  and,  being 
indifferent^  the  Court  of  necessity  follows  its  own  cpn*- 
•truction :  the  testator  having  given  no  indi^tiohi  thai 
he  meant  to  use  the  word  otherwise  than  in  ita  vulgar 
sense  (67).  *  • 


(67)  See  the  notes,  ante, 
Vol.  1,  45,  204.  This  deci- 
sion follows  Lord  Eldon's 
opinioD,  yill,  235,  in  Wkel- 
dak  V.  Partridge,  in  opposi- 
tion to  that  of  Lord /2oftr/yn 
in  fValker  v.  Deniie,  II,  170, 
that  there-  is  no  eqaity  be- 
tween representatives  to 
diaoge  the  nature  of  the  pro- 
perty ;  but  it  mnst  go,  as  it 
happens  to  be  found :  Lord 
EidoB  holding,  that*  to  rer 


move  the  impression  of  real 
uses,  the  money  mnst  come 
to  the  possession  of  the  pari- 
ty, from  whom  the  represen- 
tatives claim :  or,  if  it  is  in 
the  hands  of  a  third  person, 
some  act  must  be^  done,  de- 
noting a  change  of  intention  t 
and  so  as  to  land  te  be  oon*- 
verted  into  money.  A  sUg^ 
indication  of  the  intention  is 
sufficient. 


PURCELL  p.  M'NAMARA. 


Rolls. 

1806. 

Feb.  18M 

aai2 19M. 

Order  to  refer  TINDER  the  decree  in  this  caUse,  directing  inquiries 

back  to  the  to  be  madei  and  accounts  to  be  taken^  with  the 

Master  an  Exi-  usual,  direction,  that  all  parties  shall  be  examined  upon 

aminaUon,  un-  ^alii,  the  •  Defendant  .  exhibited    interrogatories  for  the 

fler     e     irec-  gj^miQation  of    the    I^Iaintiff^    as  to    sums    of  money 
tion  in  a  De-  «       ^ 

ene  for   ex.-  "^^g*** 

mfnation  of  the  parties,  to  see^  whether  it  was  sufficient 

Exception  to  the  Report,  and  in  the  general  terms,  that  the  Master 
had  reported  the  Examination  sufficient,  whereas  he  ought  to  have  re- 
ported it  insufficient,  is  regular ;  but  not  to  be  encouraged ;  and  there* 
fore,  being  over-ruled.  Costs  beyond  the  deposit  were  given. 
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ilkigtd  to  have  been  adrane^  by  Urn  iip6D  bet  iitM        liMi 

eftunt.     The  islerrogatoriet  were  setllecl  by  tbe  Ma»-     p""^^ 

ter;  and  aa  euumnation  was  put  m;  witb  wbibh  ibib  ^^ 

Bfaajfceorwas  aataifled*    An  order  waa  then  obtained;  re^  M'NANAlti. 

ferrbig  ihe  ei^aimnation  back  to  the  Master,  lb   look 

auto  it;  and  see,  whether  it  was   snffloient;    and  tbe 

Master  under  that  ord^  reporting,  that  it  was  sufloient, 

an  exception  was    taken :    stating    generally,    tiiat   the- 

Master  had  reported  the  examination  to  be  sufficient; 

whereas  he  oaght  to  have  reported  !t  insufficient^    The 

exception    coming     on    for    argument,     an    objection 

wAs  listen  for  the  Pbontiff,  that  such  an  e](ception  was 

irregular* 

TkeSMeHar  OenenUmA  Mr,  HaH,  tot  the  Plains 
dff. 
Tfam  exception  does  not  state,  in  what  lespect  ^ 
eieadtoimticftk  is  insufficient ;  Which  one  of  these  iftter^ 
n^gatories,  whidh,  though  only  font  iff  number,  are^ 
▼eiy  long,  is.  not  answered.  TherelbWii  if  regular,  Ihe 
mode  of  bringing  the  subject  before  tbe  Court  makes'  it> 
impossible  for  the  Fbiintiir  to  know,  in  what  respect  the* 
exftnrinatRm  is  insufficient.  In  the  instance  of  an  ad«' 
swer  particular  exceptions  are  taken ;  pcnnting  out  th^ 
particular  interrogatories,  whidi,  it  is  conceired,  aire  nef 
sitswered. 

But  fte  whole  proceeding  is  irregltlar,  and  not  wns 
ranted  by  practice.  There  is  no  instance  of  an  except 
tibfi  to  a  report  of  tiiis  nature.  The  Master  has  settled^ 
what  the  interrogation  shall^  be;  to  what  points  he 
wishes  to  have  the  examination  of  tfie  p^rty ;  and  he  ii 
satisfied';  which  ia  the  object  of  the  decree.  How  can 
tite  Court  review  such  a  proceeding?  If  there  can  be 
an  appeal  from  the  Master*s  decbion,  which  b  very 
diflkult  to  conceive,  it;  must  be  vpon  some  special  ap- 
plication, 
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plicatbn^  that  the  Master  may  leqiiiie  abme  fiurther 
examination.  Upon  an  exception  in  this  way  die  Court 
carinot  possibly  know,  upon  what  the  Master  Baa  pro- 
ceeded. Such  a  proceeding  as  this  is  the  source  of  infi- 
nite delay  and  inconyenience.  The  effect  is  a  newbiD^ 
in  the  shape  of  interrogatories,  for  a  new  discovery  of 
etery  transaction ;  after  all  the  usual  process  has  been 
exhausted.  . 


Mr.  Fonbkmque,  Mr.  Than^san,  and  Mr.  W,  Agoir^ 

1  in  support  of  the  Exception. 

.  The  Master*s  Report  is  in.  very  few  instances  condu- 
sl?e.  The  object  of  this  direction,  in  ^ery  decree  for 
an  account,  for  the  examination  of  the  parties,  is  to 
prevent  another  suit:  the  parties  having  leave  to  do  that 
by  interrogatories,  which  must  otherwise .  be ;  done  by 
suit  The  exaimniition  of  the-  party  !s  in  this  case  of 
extreme  impoHance,  and  whi^t.  other  course  is  theie  of 
prooeedirig  by  way  of  appeal  firom  tlie  Master's  judg-^ 
ment!  This  point  is  expressly  decided  by  liord  !rAair- 
Ipw  upon  cpnsultation  with  ^it  Thomas  SeuieU^  4fa<fer 
of  the  Rolb,,  in  Sfanj/fordVf  Tudor  (G8)i  w;^^^  there  is  a 
late  instance  of  such  an  exception  in  the  case  of  Lucas. 
v.  Tefffplef  In  that  cas^  the  De^dai^t  PMlipM  had  put 
in  an  examiiiation ;  which  was  reported  insufficient. 
He  was  committed,  for  a  contempt  in  not  putting  in  his 
examination;  and,  being  in  contempt,  and  for  the 
purpose  of  clearing  his  contempt,  he  put  in  an  exami- 
nation, which  was  considered  suflScient;  and  upon  dmf 
the  exception,  in  these  general  tenns,  was  taken  and 
allowed.  The  Court  of  Exchequer  in  the  common  case 
pf  an ' examination  put.  in  by  the  Defendant  .to  inter* 
^rogatories,  if  the  Plaintiff  is  dissatisfied,  look  into  the 

point, 

(68)  iDick,64B. 
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pointj  whether  the  ezainiiisdoii  b  soflSdent  or  not,  upon         180&; 


Upon  the  other  objection,  it  maybe  convenient  to 
point  out  the  specific  interrogatories:  but  that  is  not 
the  practice.  In  the  case  of  an  Answer,  report^  in« 
sufficient  in  particular  instances,  it  is.  not  necessary  to 
specify  all.  *  So  upon  a  reference  for  scandal  or  iin-* 
pertinence  the  Exception    is   generals   Maekworih  ▼« 

The  SoUcUor^Gefieratt  in  Reply. 
There  is  no  objection  from  the  want  of  an  Appeal 
from  the  Master's  judgment;  for  in  the  several  instances 
of  Reports,  to  which  Exceptions  cannot  be  taken,  the 
judgnient  of  the  Court  may  certainly  be  obtained  upon 
them  in  some  other  way;  by  motion  or .  petition  (70)  i 
bringing  the  particular  points,  upon  which,  the  Meter's 
judgment  is  comi^ained  of,  specifically  before  the  Court, 
The  question  upon  such  an  application  is,  not  anb^» 
whether  the  interrogatory  is  sufficiently  answered ;  but 
also,  whether  it  is  material,  or  not.  The  present  prac*' 
tioe  is  in  opposition  to  the  case  in  Aikyru.  Upon  Ex- 
ceptions to  an  Answer  the  Plaintiff  must  point  out  the 
partiQulars,  in  which  tiie  Answer  is  insufficient,  and  is 
then  conndered  as  having  waived  every  other  objection 
of  inspfficiency.  But,  after  this  point  \»  decided,  another 
Exception  may  be  taken  ii|  the  saipe  geperal  way ;  an4 
the  subject  may  be  brought  repeatedjly  before  the  Coiirt ; 
a  most  convenient.  inst;rume^t  of  delay. 

Mr.  Biehards,  (befaig  applied  to  by  the  Master  of  t^ 
RoUs)  said,  his  impression  was,  that  this  is  the  proper 
mode  of  bringmg  tjie  point  before  the  Court. 

(09)  2  Atk.  181.  Norway  (70)  LtieaM  v.  Tempk»  anto« 
▼.  Rowe,  L  Mer.  135.  Vol.  IX,  290. 


Pu&CBLL 
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laoa*  -      Tie  MAimsR  of  ilie  Kotiflu 

Feb.xmh^         The  case  of  Lucas  v.  Temple  is  an  instance  eS  ain  Eau» 
PuRCELL      caption  of  this  sort.    As  to  Orders  of  Reference  of  Ais 
V.  description^  theyare*  whether  Very  frequent  or  not^'Ae 

M'NABfARA.  estayished  practice;  there  ate  many  instaneeg  of  ith 
ferring  escaininations  t«  the  Master,  to  look  into  them  | 
md  see,  whether  they  are  sufficient.  That,  I  think,  nuul 
be  for  the  purpose  of  bringing  the  question  before  the 
Court;  and  hi  the  case  of  XtiM«r.  Tismpte  IjOtA  Akam 
ley  allowed  an  Exception  as  general  as  thia;  and  made 
^n  Order,  referring  it  back  to  the  Master  to  leyiew  his 
Report ;  and  that  the  Flakkiff  and  his  wifii  sbMB  be 
at  fiberty  to  exhibit  farther  mteirogatbriea  fot  the  etxa- 
mmation  ot Philips;  and  that  JRI%w  also  shouH  be  at 
liberty  to  exhibit  interrogatories  to  ^emine  any  of  the 
parties.  This  deeides  the  question  in  point  of  authority. 
It  would  not  becoBse  n«s  upon  any  supposed  inconre* 
nience,  to  depietrt  from  a  practice,  established  by  seme  of 
the  most  able  of  my  predecessors,  That  this  practice  of 
exceptmg  to  Reports  with  regard  to  the  sufflci^cyor 
msafflqiency  of  examinations,  and  excepting  in  these  very 
general' terms,  maybe  attended  with  c^onsiderable  ineom^ 
venience,  is  ebvioue*  AD  tiie  observation  I  shafi  ^nnd 
upon  that  at  present  ie,  that  the  Court  ought  lo  look  at 
llie  ekanmation,  brought  be^e  it  in  that  wa9>;  lo  see, 
whetter  there  is  a  substantial  defect:  not  nitik  *a  cri- 
tical eye;  holding  insuiBeient  every  examination,  tbal 
is  not  framed  with  the  strict  aecmracy  of  special  i^eadt- 
fsag. '  The  more  convenient  mode  would  be  tiiat,  wfaa^ 
liord  T^urlow  mentions,  with  refereiice  to  an  estoeption 
for  costs  ( 71 ).    An  exception  to  the  Report  does  not  lie 

for 

(71)  Pitt  r.  Mktekrsih,  ^  Br&.  C.  CL  SftL..  See  ante,  Imim 
r.Tempk,  Vol.  IX,  299.  HiMeeke  y.  Sghester,  V]«  417;  and 
the  note. 
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Ibr'aii  improper  aOowande   for  costs.      However    the         1800. 
Master  might  x>erhapis  in  a  particular  instance^  deviate  so      pi^^XTlx 
fkr  from  the  established  rules  as  to  costs,  that  it  wotqld  «. 

be  hard  to  exclude  the  party  from  bringing  it  before  the  AWTamaiu^ 
Court ;  and  Lord  ThurlmB  said,  the  proper  course  is  a 
petition ;  pointing  out  the  particular  grievance ;  and  praj^ 
ing  leave  to  except.  In  that  mode  the  Court  would  ex- 
ercise il»  judgment;  and,  if  leave  was  granted,  it  would 
have  th^  eflfect  of  confining  the  exception  to  the  particular 
Uems.  But  in  this  general  niode  I  must  decide  against 
the  Master  generally,  without  the  possibility,  that  l^ 
should  know,  ^hat  is  the  ground.  It  may  go  back  to 
him  to  re-examine  the  party;  and  again,  there  maybe 
an  exception  to  the  examination,  as  insufficient;  and  it 
would  be  difficult  to  say,  at  what  period  it  is  possible  to 
bring  the  matter  to  such  a  distinct  understanding  betwieen 
the  Court  and  the  Master,  that  it  will  be  possible  to  tinh 
derstttid  the  precise  ground  or  the  distinct  variance. 

But,  as  this  is  in  praotieq  permitted,  all  I  have  to  cxxor 
aider  k,  whether  there  is  any  substantial  defect.  If  any 
rdance  is  to  be  placed  upon  the  case  oi  Stanyfard  i. 
Tudor {^9i)^  this  is  the  only  opportunity  the  Court  has 
of  considering  the  materiality.  If  that  be  so,  that  the 
materiafity  ought  to  be  taken  into  consideration,  there^  is 
another  inconvenience,  to  which  the  practice  necessarily 
opens ;  that  you  must  to  a  considerable  degree  hear  the 
cause :  at  least  I  must  hear  the  decree ;  which  it  n 
diffi(»dt  to  do  without  hearing  the  subject,  to  which  it 
referred. 

The  first  of  these  interrogatories  is  substantia^  an- 
swered, in  the  only  way,  in  which  a  party  in  the  situa^ 
tibn  of  this  Plaintiff  could  be  expected  to  answer.    The 

objectim 

(72)  2  Dick.  548, 
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1006^        objection  U,  thAt  she  does  not  .distincdy  say^  what  part 
^'^'^  of  a  journoy  was  defrayed  at  their  joint  expence.    Thai 

^^  is  rather  a  question  as  to  a  conclusion,  of  Law  $  for  she 

M'Namara.  states  that  no  arrangement  took  p^ace  upon  it.  Then 
she  can  only  state  the  fact;  and  she  saysj  the  expence 
.w|is  defrayed  by  each  advancing  money,  as  they  had  it. 
It  is  for  the  Master  to  say,  whether  that  is  at  their  joint 
expence.  What  more  can  she  state  than  the  fact  t  It  is 
not  for  her  to  say,  it  was  at  their  joint  expenci^  Th^^ 
dierefore  is  sufficiently  answered.  As  to  the  second 
interrogatory,  I  do  not  see,  what  bearing  the  qoestion 
has  upon  the  account;  which  was  refiprre4  to  the 
Master.  •  The  decree  has  atrfuidy 'deeded,  what  deeds 
and  accounts  ought  to  be  set  aside,  and  upon  what 
.grounds.  The  subject  of  this  question  might  be  Hit  for 
J&ie.Lard  Chancellor'B  consideration;  when  ooosidering, 
whether  a  deed  under  such  circumstances  should  be  set 
aside ;  but  the  Master  ^oiild.  pot.  derive  apy  assistanee 
from.  it.  Then  there  is  no  substantial  defect  in  the 
Answer,  of  the  Plaintiff,  that  she  never  heard  or  was  in- 
formed of  any  such  opinions  being  taken;  and  does  not 
.believe,  she  ever  saw  any  such.  Upon  the  third  inter- 
:iogatory  the/ objection  is,  that  the  Plaintiff  does  not 
state,  wh^t;  admissions  she  made,  except  such  as  she 
might  have  made  at  the  time,  and  bythe  signing  the 
several,  deeds,  &c.  The  Decree  has  determined,  that 
all  her  admissions,,  in  the  most  formal  maimer,  by  sign- 
ing deeds,  and  settling  accounts,  are  to  go  f<^  nothing. 
Then  can  it  be  material,  what  parol  admissions  she 
made  at  the  same  moment,  and  accompanying  the  written 
admissions?  The  Master,  could  not  pay  attention  to 
.^em.  The  fourth  interrogatory,  going  to.  the  payment, 
is  material  and  relevant.  But  upon  the  whole  Answer, 
.taken  together,  it  appears  impossible  to  get -from  her  b7 
ignj  number  of  examinations  more  than  a  mere  verbal 

variation 
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mintion  fiom  her  fi>niier  answer;  as  sbe.cantiot  give         1806^ 
any  better  account  than  she  has  given ;  fpr  she  says,  she      p^""^  , 
knows  nothing  herself;  hut  from  certain  acOounts  kept  ^^ 

she  took  upon  her  to  make  out  a  schedule ;  but  could  M^Namara^ 
not  from  any  knowledge  of  her  own  state  any  one  ad- 
vance, made  to  her ;  and,  a$  to  the  sphedulei  she  cannot 
to  the  best  of  her  remembrance,  information,  or  belief^ 
say,  whether  the  sums,  stated  by  the  Defendant,  were 
advanced,  or  not,  save  as  in  the  schedule  set  forth ;  and 
that  is,  not  from  her  own  knowledge,  but  from  certain 
accounts.    The  oidy  efiect  of  siending  this  back  could  be,  ) 

to  get  the  Plaintiff  to  vary  a  Kttle  the  phrase  of  her  an- 
swer: but,  unless  the  answer  is  false,  it  is  impossible 
for  the  Defendant  to  obtain  any  farther  informittion  or 
admission,  by  sending  it  back«  My  opinion  is  therefore, 
that  this  examination  is  substantially  sufficient. 


The  Exceptions  therefore  was  over-ruled* 

For  the  Plaintiff  an  application  was  made  for  costs 
beyond  the  deposit,  upon  the  discretion  of  the  Court; 
under  the  general  rule  (73)  established  by  Lord  Rasslyk 
ml  lioti  Ahanley* 

For  the  Defendant  it  was  insisted*  that  the  rule  ap« 
plied  to  a  re-hearing  of  exceptions. 

The  Master  of  the  Rolls  said,  tha^   if  ever  costs 

beyond  the  ^deposit  are  given,  this  is  a  case  that  calls 

for  them ;  as  the  practice  of  taking  exceptions  to  these 

reports  is  Inost  inconvenient,  and  to  be  discouraged;  if 

therefore  it  has  been  done,    it  should  be  done  in  this 

instance. 

The 

(78)  4   Bro.  C.   C.    645.  lowed:   GrifitksY.Ward,  X 

Ord^Ck.  edit,  by  Mr.  Beames,  Ve$.  ^  Bea.  807.     Wood  v. 

458.  Beamei  on  Coits,   7H1.  Ihfndey,  1  Madd,  32. 
Fall  costs  on  demurrer  al- 
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The  Register  producing  two  late  instancesi  in.^iefa 
upon  exceptions  disallowed  costs  beyond  the  deposit  Were 
^^v.  P^^^9  *^®  order  was  made  accordingly. 

M*Namara. 


Rolls. 
1806. 
Fa.  19th 
and  n»i. 
Consent  of  a 
married  wo- 
man, taken  in 
Conrt,  de  bene 
essCf  and  with 
much  doubt, 
under   a    bill 
by  her  and  her 
husband  for 
execution  of  a 
contract  for 
sale  of  her  re- 
versionary in- 
terest in  Stock. 

Consent  not 
taken,  until 
the  subject  is 
ascertained. 


WOOLLANDS  v.  CROWCHER. 

JAMES  ^  HIND  by  bis  Wifl  bequeathed  to  PoUf 
Vidgear  all  the  remainder  and  reeidue  of  all  his  estatt 
w;heresQeyer  and  whatsoever,  and  of  what  liatlire  and 
kind  soever*  for  the  lerm  of  her  natural  life ;  and  at  hef 
decease  bequeathed  all  the  residue,  &c«  .in  the  same 
terms,  to  EMxabetk  Keightley  and  two  other  persons  fot 
the  term  of  their  natural  lives,,  in  equal  shares ;  and  at 
the  decease  of  either  of  them  to  be  equally  divided  be- 
tween all  dieir  children. 

This  residuary  estate  consisted,  besideis  sonte  real 
69jtate,  of  leasehold  houses,  and  70002,,  90001.  ^  and 
12251.,  stock.  Elizabeth  Keightley  married  WooUatub ; 
and  they  contracted  to  sell  her  reversionary  interest  in 
those  three  funds  of  stock  for  180/.  to  the  Defendant; 
who  objected  to  complete  the  purchase  without  the  con^- 
sent  of  the;  wife,  expressed  in  Court;  upon  which  the 
bOI  was  filed  for  a  specific  performance.  The  bill,  as 
originally  firamed,  extended  also  to  the  interest  in  the 
produce  of  the*  houses,  when  they  should  be  sotd^  but 
in  die  interval  between  the  hearing  of  the  cause  wd 
the  judgment  the  bill  was  amended  by  striking  out  alt 
the  .Flaintifis,  except  WooUands  and  his  wife;  and  all; 
that  was  stated  and  prayed  as  to  the  houses  and  real 
property ;  confining  the  suit  td  the  stock! 


The 
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2Rle  AlAsntt  (/  tie  Rolls  exptesaed  doUbti  ^hett^r         IfHML 
this  was  a  proper  ease  for  taldng  tiie  cMwnt* 

Mr.  HeaU,  for  the  Flaintifi: 

InHemit v.  Cfvi0cA^( 74 )  a  decaree  was  laado  by  Lotd 
Ahamley  wider  ainular  eirtumstaifces  upon  ibe  skiid 
Will.  .  Th0t  decree  states,  tl^at  Mary  Hewkt,  die  Plai»- 
liffj  bemg  prcaient  Sn  Court,  and  being  examined^  and  de^ 
riring,  that  the  contract  shaU  be  carried  into  extoitioq, 
it  was  decreed  accordingly.  These  Plaintiffs  desire  the 
same  decree.  .       • 

Anodier  case,  Gregg  y*  Crowcher,hdA  aii,ingredient« 
that  does  not  occur  in  this  instance.  The  childxeB, 
only  a  son  and  a  daughier,  were  entitled  to  n  revf  rsion- 
jsry,  contingent,  interest  in  the  jwoperty,  depending. i|pon 
die  life  of  the  widow.  The  son,  going  abroad,  in  the 
army,  agreed  to  release  his  interest  to  bis  sister  and  her 
husband,  tqpon  receiving  the  absolute  interest  in  170Q/« 
The  share,  remaining  to  the  dau^^t^r,  was  9700/. }  an4 
fllie  and  her  husband  in  1800  contracted  for  tb^  safe  to 
Crowcier  of  1700A  part  of  that  ftmd,.«ttl{]eGti  to  the 
life  estate  of  her  mother  under  the  WilL .  So  far  that 
case  resembles  this.  But  it  appears  in  the  d^ere%  tlu|t 
between  the  purchase  in  1800^  and  the  decn^in  1801, 
the  husband  and  wife  made  ^  settlement  upon  ber  of 
the  remainix]^  part  of  the  fund  of  3700/.  .  Then  they 
came  to  the  Court,  priiyiqg  a  speoiflc  perfosmonce  of  ^ 
agreement;  and,  that  the  1700/.  might  be  assigned  to 
Croweher,  subject  to  the  life  estate.  The  decree  directs 
a  specific  perfomiance:  the  Plaintiff,  the  wife,  being 
present  in  Court,  ai|d  examined,  and  fionsenting  .ai|d 
desiring,  diat  the  1700/.  3  per  cent.  Consolidated  Bank 

Axmuities, 

(i4)  At  the  Rolls,  20th  Fcinrttry,  1800.  '^ 
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AjinuitieSf  to  whidli  she  k  absolutely  entidfid  upon  the 
death  of  her  motfaeri  may  be  perfomied. 

WOOUANM 

CxowcHU.  In  diat  cave  the  Master  of  the  RotU^  thought  the  bar- 
gain noi  very  beneficial  for  the  wife.  The  subject  was 
an  her  property ;  and  the  Master  cf  the  RoBe  took  oon- 
aideiable  pains  to  hifomi  her  as  to  the  act  she  was  ^ 
ing:  bu^  as  she  persisted,  ^e  decree  was  made.  •  The 
former  case  is  a  precise  authority  for  the  decree  now 
prayed* 

The  MASTKa  of  the  Rolls. 
It  is  direcdy  in  point.    Do  you  ftnd  any  other  case 
in  the  books? 

•  • 

For  the  PbuntiflBB. 
There  is  no  other  precedent  in  point.  But  in  the  mo- 
dem cases  upon  this  doctrine.  Like  ▼•  Beresford {K)f 
and  Firaneo  y.  JFVofico  ( 76),  there  is  nothing  agdnst  diis 
mode  of  proceeding.  A  purchase  of  this  nature  does 
not  bind  the  wife^  unless  she  comes  into  Court ;  and  con- 
sents ;  as,  if  the  sulgect  is  real  estate,  her  consent  is 
taken  by  fine.  If  diis  mode  cannot  be  pursued,  she 
nught  ata future  period  set  adde .the  contract.  The  in- 
terest of  the  Flaintiffi  is  in  this  instlEuice  merely  contin- 
gent; and  the  bargain  beneficial  for  them,  Hie  wife 
cannot  prevent  the  sale  by  her  husband;  but  she  lias 
an  interest  to  enable  him  to  get  as  much  as  he  can.  Her 
consent  will  enable  him  to  get  more. ' 

The  Master  of  the  Rolls. 
In  the  first  of  the  two  eases  before  hordAleanley,  is 
there  any  provision  as  to  the  price  ? 

For 
(76)  Ante,  Vol.  Ill,  6M.  (76)  Ante,  Vol.  IV,  516. 
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For  tbe  PlaintifiB.  13J0e. 

There  is  no  such  provision.     It  does   not   appear,  v«^^ 

whether    it  was  to  be  paid  into  Court.      The  infer-   Woollands 
ence  is,    that  the  .  husband  is   to    have  it  absolutely.    Crow'chbr. 
But  the  decree  does  not  express  to  whom  the  money 
was  to  be  paid.     The  fact  is,  that  it  was  paid  to  the 
husband. 

»  .  • 

.  Mr.  Eieitards  {Amicus  Curue)  said,  there  never  was 
an  instance  of  such  n  decree ;  directing  a  transfer  of  a 
reversionary  interest  in  stock. 

7^  Master  of  the  Rolls. 
As  to  the  other  case,  that,  i  suppose,  was  considered 
within  the  authorities,  that,  a  setdement  being  made  of 
part  of  the  fund,  the  husband  is  entitled  to  the  rest. 
My  doubt  is,  that  this  is  not  the  common  case  for  taking 
the  examination.  The  ordinary  occasion  for  that  is, 
where  the  husband  applies  to  have  paid  to  him  money, 
that  belongs  .presendy  and  immediately  to  his  wife.  Her 
equity  is,  not  to  prevent  his  receipt  of  it,  ( for  it  belongs 
to  him),  but  to. have  a  settlement;  and  the  Court  re- 
quires her  consent  to  the  payment  to  him  without  a 
settlement.  But  in  this  instance  the  object  is  not  to  bar 
her  equity. to  have  a  settlement,-  but  to  bar  right  to 
survivorship;  for. upon  his  death  it  belox^  to  her  en- 
tirely. She  Js  giving  up,  not  her  equity  only,  but  her 
entire  right  by  survivorship.  That .  is  .  not*  the  case,' 
in  which  the  Court  takes  her  consent.  If  the  husband 
has  a  right  to  convey,  let  him  exercise  his  right.  But 
why  this  Court  should  join,  and  aid  him  for  that  purpose, 
I  do  not  know.  I A  Richards  v.  Chambers  (77)  I  gave  my 
reasons  for  holding,  that  the  case  of  a  fine  does  not 

apply 

(77)  Ante^  VoL  X,  680;  see  587,  and  the  notes. 
Vol.  XII.  M 
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Id06.  apply  by  analogy.     With  regard  to  the  prayer  as  to  the 

^^"^^  produce  of  the  houses,  when  sold,  the  Court  never  takes 

^^  the  consent,  until  the  subject  is  ascertained ;  according 

Crowcubr.  to  Lord  Eklon's  decision  in  Sperling  v.  Rachfort  (  78). 


Feb.  2\it. 


The  Master  of  the  Rolls. 
I  shall  take  the  wife's  consent  de  bene  esse;  as  it  was 
taken  in  the  latter  of  the  two  cases  before  Itord  Ahanley, 
to  which  you  have  referred  me.  The  only  question 
is,  whether  the  Court  will  by  anticipation,  taking  the 
wife's  consent,  preclude  the  question,  that  may  arise 
upon  it  The  e£fect  of  an  assignment  upon  reversionary 
property  has  been  doubted  (  79  ).  In  Sdddington  v.  £im#- 
man  ( 80 )  it  was  argued  strenuously  by  Mr.  Moflo^ksi  that 
the  Court  would  not  anticipate  as  to  future  property.  In 
other  cases  it  has  been  said,  they  will:  and  those  two 
cases  before  liorA  Ahanley  are  so.  The  latter  of  thos^ 
decfees  is  precisely  correct;  decreeing  that  fund  of  stock 
to  the  Plaintiffs;  and  then  taking  the  wife's  consent  tat 
the  amount  of  the  stock  soU,  to  which  she  was  abso- 
lutely entided  upon  the  death  of  her  mother. 


The  Plaintiff's  consent  was  aocordingly  taken. 

(78)  Ante,  Vol.  Vllt,  164. 

(79)  ffomsfty  v.  Lee,  2Madd.  16. 
(BO)  1 JB^.  C.  U.  44. 
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Rolls* 

1806. 

VERB  t>.  LOVEDEN.  Fe*.  2U< 

and  2dM« 

T>  Y  agreement  between  the .  t^laintiiBf  and  Defendant^    Whether  ah 

dated  the  2d  of  February,   1802,  the  Defendant  agreement  for 

agreed  to  demise  to  the  Plamtiff,  his  heirs  and  assigns,  for  *  *^**®    ^^^ 

his  own  Hfe  and  two  others,  a  farm  in  the  county  of  Pern-        ^   .    .  ". 

/         «    nants  moliides 
hrohe^  in  as  full  and  ample  a  manner  as  Stephew  Morris  ^  covenant 

and  his  under-tenants  lately  held  the  same,  at  the  yearly  aeaiost  assiffo- 

rent  of  1212.  lOs, ;  to  be  paid  half-yearly,  &c.     Then  ing  or  under* 

followed  provisions  for  reserving  to  the  Defendant  the  letting  without 

accustomed  heriots,  duties,  and  services,  timber,  mines,  &c.  licence,  Quore. 

with  liberty  to  enter  and  cut  and  carry  away  the  trees  *°  ^"  *°" 

and  to  open  and  work  mines,  &c.  in  the  usual  manner,    .  r  ^ 

m  tne  particolar 

The  agreement  then  stated,  that  it  was  also  agreed,  construction  of 
that  in  the  said  lease  shall  be  contained  covenants  by  ^^  agreement, 
and  on  the  part  of  the  tenant,  his  heirs,  executors,  for  the  lease  of 
administrators,  and  assigns,  for  payment  of  the  irents,  a  farm,  the 
taxes,  &c.  for  keeping  the  premises  and  all  the  walls,  ▼o'ds  "  such 
gates,  &c.  in  good  repair,  during  the  lease,  and  so  "  other  clauses 
leaving  them  at  the  determination  thereof;  also,  in  the  ^^ .  . 

usual  manner,  for  the  landlord    to  enter    and  see  the  ««  cases'*  had 
state  of  the  premises,   as  to  repairs.      The  agreement  not|]|gt  effect 
then  concluded  thus: 

''And  lastly  it  is  agreed  that  the  lease  shall  take 
**  eflfect  in  possession  from  making  thereof  and  deter- 
^^minable  on  the  lives  aforesaid  and  therein  shall  be 
^contained  A  clause  of  re-entry  by  the  landlord  for 
'^  non-pay met)^  of  the!  rents  duties  and  services  to 
^  be  herein  reserved  6t  for  breach  of  any  of  the  cove- 
^  Hants  on   the   tenant^s  part  therein  to  be  contained 

and    such    other     dauses     as    are    u^ual    in    such 


M2  The 
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The  Plaintiff  having  been  in  possession  under  (he 
agreement,  and  laid  out  moneyi  a  dispute  arose;  and 
the  Defendant  insisting,  that  the  lease  to  be  granted 
should  contain'  a  covenant  by  the  tenant  against 
assigning  and  under-letting  without  licence;  and,  re- 
fusing to  grant  a  lease  without  that  covenant,  the  bil 
was  filed;  praying  a  specific  performance  of  the  agree- 
ment. 


The  Defendant  by  his  answer  insisted,  that  the  cove^ 
Hant  against  assigning  or  under-letting  without  licence 
is  an  unusual  and  proper  covenant,  and  according  to  the 
custom  of  the  county,  where  the  premises  lie;  and 
stated,  that  the  last  tenant,  who  held  the  premises  by 
lease,  was  John  Roach;  whose  lease,  dated  in  176S, 
contained  a  covenant  against  assigning,  transferring,  or 
setting  over  such  indentures  of  lease,  or  any  part  of  the 
premises.  ^ 

The  Soliciior  Generid  and  Mr.  RovpeU,  for  the 
Plaintiff. 
The  tenant  is  entitled  to  a  declaration,  similar  to 
that  in  Henderson  v.  Hay  ( 81 ),  that  the  lessor  has  not 
a  right,  to  such  a  covenant.  Even  in  such  a  lease  as 
that  Lord  Thurloio  thought  it, '  not  a  usual  covenant, 
but  a  special  covenant,  for  which  there  must  be  a  sti- 
pulation. Some  cases  have  since  occurred,  which  in 
some  degree  shake  that  authority:  Folkinghamj  ▼• 
Croft  (82),  and  Morgan  v.  Slaughter  (83 );  in  wUch  cases 
such  a  covenant  was  held  to  be  reasonable  and  usuaL 
Biit  in  both  these  instances  the  subject  was  a  public- 
house;  and  the  argument  was  the  great   importance^  to 

the 


(81)  3  Bro.  a  C.  632. 

(82)  3  Anstr.  700. 


(83)  1  Esp.  Ni.  PrL.Cat.  8. 
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die  landioid  to  know  wbo  is  to  come  in ;  as,  ^  if  the 
tenant's  conduct  is  improper,  the  licence  will  be  taken 
away;  and  the  property  ruined*  But  this  is  a  farm 
lease  for  -lives ;  a  freehold  interest.  AD  the  covenants, 
intended  to  be  comprised  in  it,  are  enumerated  ;  and 
this  claim  is  made  merely  under  the  words,  "  Such  other 
*^  clauses  as  are  usual  in  such  cases/'  That  cannot  mean 
odier  coTenahts  than  those  expressly  enumerated.  The 
covenant  now  required  is  a  most  important  covenant; 
not  usual  in  a  lease  of  this  land ;  a  covenant,  to  which 
consent  cannot  be  presumed.  This  cannot  be  considered 
an  agreement  for  usual  covenants :  nor,  is  this  a  usual 
covenant  in  a  fisurm  lease,  bi  Boardman  v.  Mo^lyn  (84), 
it  is  true.  Lord  Eldon  says  (85),  the  point  as  to  this 
covenant  must  be  the  subject  of  inquiry  as  to  the  usual 
and  customary  covenants  of  the  neighbourhood :  but  in 
that  case,  besides  many  other  circumstances,  the  special 
agreement  was  for  a  lease  with  the  usual  and  customary 
covenants  of  the  neighbourhood ;  which  was  a  proper 
subject  of  inquiry. 
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Mr.  Fonblanque,  and  Mr.  Bell,  for  the  Defendant.  ' 
The  Defendant  meant  to  reserve  all  the  advantages, 
as  lessor,  which  the  usage  of  the  country  would  give 
him.  Lord  Thurlaw's  judgment  in  Henderson  v.  Hay  (86) 
rests  upon  the  distinction  between  usual  and  common 
covenants.  In  the  management  of  a  farm  considerable 
skill  and  otlier  qualities  are  essential.  What  may  be  the 
effect  of  an  assignment  to  a  mere  beggar,  or  to  a  person 
wholly  incapable  of  managing  the  farm?  As  to  the 
word  *'  clause,"  the  meaning  of  it,  as  used  in  the  pre- 
ceding passage,  must  be  in  the  nature  of  a  covenant  • 

viz. 


(84)  Ante,  Vol.  VI,  4«7. 
(tt6)  Ante,  Vol.  VI,  471. 


(86)  3  Bro.  C,  C.  6S% 
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viis.  a  clause  df  re-entry  for  nan-payment  of  rent  In 
Jones  y.  Jones (87)  the  object  of  the  Bill  was  the  specific 
performance  of  an  agreement  to  grant  a  lease  for  three 
lives,  containing  all  proper  covenants.  The  defence 
was,  that  iJie  party  had,  by  under-letting  and  othei^  actsi 
committed  a  forfeiture.  A  reference  was  directed  to 
settle  a  lease  according  to  the  agreement;  butwidiout 
prejudice  to  the  question,  whether  the  Plaintiff  was  en* 
titled  to  a  specific  performance ;  and  the  injunction  was 
continued.  Upon  that  case  and  Boardman  v.  Mosigm  (8&) 
it  is  premature  to  determine  this  question  now;  and  it 
iirould  have  been  improper  to  have  goile  into  evidence 
in  the  first  instance.  The  statement  in  the  answer,  that 
a  former  lease  had  such  a  danse  is  a  sufficient  ground 
for  an  inquiry. 


The  SoHciiof  Generisii,  in  Reply* 

Lord  Thurlow  could  not  have  taken  k  distinction 
between  usual  and  common  covenants.  In  this  cAse 
there  is  no  reference  to  any  usage  of  the  country,  or 
neighbourhood,  as  in  Boardman  \.  Mostyn\9Q).  This 
stipulation  is  for  clauses  ustial  in  such  cases.  What 
can  be  the  evidence  of  that?  The  clause,  giving 
power  of  distress,  is  a  usual  clause,  though  not  yery 
necessary.  Clauses  of  that  description  are  intmded.  In 
Jones  V.  Jones  several  othar  oovenants  were  insisted 
on  by  the  Defendant ;  and  therefore  an  inquiry  was  nie- 
cessary. 


Fe6.  25/A.  The  Mastbb  ^  the  Rolls* 

It  seems  to  me,  diat  this  case  itiay  be  determined  upoo 
its  own  groimd,  without  any  reference  to  the  general 

question. 


(87)  The  next  case. 

(88)  Ante,  VoL  VI,  Affi. 


(89)  Ants,  VoL  VI,  ¥n. 
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qvestioir,  which  is  the  subject  of  those  confficdng  au-         180$. 

thorities^  that  have  been  cited.    In  the  case  of  c/bnetv. 

Jones (90)  I  expressed  the  mcHnation  of  my  opinion 

upon  that  general  question:  but  it  is  not  necessary  to      Lovedk|7. 

enter  into  it  upon  this  occasion*  .  This  is, not  a  m^re 

agreement  tar  a  lease,  with  proper  and  usual  covenants: 

4mt  it  is  an  agreement,  which  contains  in  great  detail 

the  terms,  which  the  lease  is  to  contain ;  and  it  seems 

to  me  to  be  drawn  with  great  method,  and  apparent 

skilL    It  is  to  be  observed,  Ifit,  that  the  kase  is  to  be 

granted  to  the  Plaintiff,  *'  his  heirs  and  aseigns,"  for 

three  lives.    I  do  not  say,  that  necessarily  excludes  a 

covenant  against  assigning  without  licence :  but  I  should 

require  to  be  clearly  satisfied,  that  the  intention  .was  to 

introduce  a  covenant,  to  have  the  effect  of  preventing 

any  assignment  without  licence  of  the  lessor. 

The  agreement  proceeds  then  to  state  the  premises; 
then  the  rent:  then  the  exception  and  reservation  put 
of  the  lease;  then  the  covenants^  which  the  lease  is  to 
i^ntfidn ;  declaring,  that  it  is  agreed,  that  in  the  said 
lease  shall  be  contained  covenants  by  and  on  the  part 
of  the  tenant,  his  heirs^  executors,  administrators,,  and 
"  assigns/'  It  then  goes  on  to  specify  all  the  cove*, 
nants,  usually  introduced  into  leases,  .  When  that  part 
is  terminated,  it  then  goes  on  to  other  matters;  de* 
daring,  that  lastly  Jt  is  agreed,  that  the  lease  shall  take 
effect,  in  possession  from  making  thereof,  determinable 
on  the  lives  aforesaid;  and  then  follows  the  passage, 
upon  which  the  question  arises :  ^^  and  therein  shall  be 
<' contained  a  clause  of  re-entry  by  the  landlord  for 
"  non-^yment  of  the  rents  duties  and  services  to  be 
^'  tfeereio  reserved  or  for  breach  of  any  of  the  cove* 

*'  nants 

(90)  Tbs  sext  case.    , 
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''  nants  on  the  tenant's  part  therein  to  be  contained  and 
**  such  other  clauses  as  are  usual  in  such  cases.*' 

The  connection  of  these  lart  words  is  with  the  clause 
of  re-entry^  mentioned  immediately  before.  The  con<- 
struction  therefore  ought  unquestionably  to  be  clauses  of 
the  same  kind  as  diat^  with  which  those  words  are  con- 
nected. The  agreement  had  already  provided,  what  the 
covenants  should  be.  It  then  proceeds  to  8tate»  what 
the  security  shall  be:  re-entry  for  breach  of  any  of 
those  covenants ;  and  adds,  ''  such  other  clauses  as  are 
"  usual  in  such  cases."  Then,  if  there  be  any  clause, 
to  give  effect  to  that  security^  there  is  a  right  to  such 
clause.  But  it  cannot  be  contended,  that  it  was  meant 
here  to  go  back  to  the  subject  of  the  covenants,  whicli 
they  had  concluded,  and  passed  from  to  a  new  subject ; 
and  this  is  connected  naturally  with  that  new  subject: 
security  for  the  performance  of  the  covenants.  It  would 
be  a  construction  against  the  obvious  meaning  to  say,  the 
parties  thought  here  of  such  a  very  material  covenant ; 
affecting  the  whole  interest,  as  to  which  they  were  bar^ 
gaining;  viz.  whether  the  lease  should  or  should  not 
be  assignable;  aiid  that  they  conceived,  there  was  no 
better  way  of  determining  that  than  under  this  obscure 
plause. 


This  is  not  within  the  cases,  where  the  agreement  is 
totally  silent  as  to  all  the  covenants,  to  be  contained  in 
the  lease;  and  expresses  only,  Ant  it  is  to  contain  the 
usual  covenants.  There  a  fair  question  arises :  what  are 
the  usual  covenants?  '  The  case  of  Janes  v.  Jones  {91) 
does  not  bear  upon  this;  for  there  the  agreement  was 
only  to  execute  a-  lease  wilii  all  proper  covenants. 
None  whatsoever  were  specified.  It  was  clear,  if  a  Bill 
^ad  been  filed  immediately,  a  reference,   to  determine 

what 

(91)  The  next  cast. 
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wliait  Ae  lease  ought  to  be,  andwbat  the  covehants 
ought  to  be^  would  have  been  of  course.  But  the-  de- 
fence set  up  was,  that^  if  the  lease  had  been  executed,  it 
must  .have  contained  certain  cOventfnta;  and  ^  the  De» 
fendant  specified  several  covenants^  that  must  have  been 
contained  in  it  according  to  the  agreement ;  every  one 
of  whichy  it  was  contended  ^  had  been  broken.  The 
lease  therefore  would  have  been  forfeited,  if  it  had  been 
granted  at  the  date  of  the  agreement.  Therefore  I  bad 
either  to  direct  the  reference,  or,  to  draw  out  myself 
the  draft  of  a  lease ;  in  order  to  see,  what  covenants  it 
would  have  contained,  and  then  to  apply  the  evidence, 
to  see,  wlfether  any  of  those  covenants  had  been  broken; 
which  I  thought  was  not  the  business  of  the  Court;  but 
was  proper  for  the  Master ;  and  then,,  the  lease  being 
settled,  I  could  apply  the  evidence,  to  determine,  whether 
the  covenants  bad  been  broken;  in  order  to  guide  my 
judgment  upon  the  point,  whether  it  was  fit,  or  not,  that 
the  agreement  should  be  performed;  and  I  think,  that 
was  the  proper  decision.  But  some  words  have  crept 
into  the  Decree,  making  it  apparently  inconsistent  with 
itself,  and  repugnant ;  that  the  Master  should  settle  a 
lease,  to  be  executed,  without  prejudice  to  the  question, 
whether  the  Plaintifi^  is  entitled  to  a  specific  performance 
of  the  agreement.  That  undoubtedly  was  not  my  in- 
tention ;  which  was  only,  that  the  Master  should  prepare 
such  a.  lease,  as  was  fit  according  to  the  agreement ;  leav- 
ing the  question  open,  whether  the  agreement  should  or 
should  not  be  executed.  There  the  parties  had  not 
come  to  any  point ;  for  the  question,  what  the  lease 
should  contain,  was  entirely  open.  Here  they  have  come 
to  a  point.  There  is  nothing  in  difierence  between  them 
but  this  single  covenant. 


18^ 


1806. 


Verk 

r. 

.LoTEbai^. 


Therefore,   without  entering  into   the  consideration, 
whether  the  judgment  of  Lord  Thurlow  w$is  right,  or 

that 
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that  of  the  Court  of  Exchequer^  I  may  in  this  ease  do 
what  Lord  Thurlow  did ;  make  a  declaration,  that,  thia 
particular  covenant^  insisted  on  by  the  Defendant,  ought 
not  to  be  introduced  into  the  lease.  But  this  Dedree 
must  be  without  costs  ( 9S ). 


(92)  Jone$  t.  Jones,  the  next 
case.  See  CbMTck  r.Brown, 
Brwme  t.  Raban ;  OTer-mliog 


Folkin^ham  t.  Croft;  and  es- 
tablishing Hendernn  t.  Hay : 
post,  Vol.  XV,  268,  628. 


JONES  V.  JONES. 


be  incladed, 
Qware. 


Rolls. 
1803. 

Dec.  2d. 

Whether  un-    HPHE  Bill  prayed  the  specific  performance  of  an  agree- 

der  an  agree-  ment,  made  upon  the  19th  otJune,  1761,  to  grant 

meat  for   a      ^  \ease  of  several  houses,  at  several  rents,  amounting  in 

\.  '  the  whole   to  70/.^    during  three    lives,    containing  all 

ing  all  proper  '  o  »  o 

covenants,  a     P«^P«'  covenants. 

covenant  ^. 

against  assign-  The  Answer  insisted  upon  the  provision,  that  tjhe 
ing  or  under-  lease  was  to  contain  all  proper  covenants ;  which  would 
lettmg  should  according  to  the  usage  of  the  neighbourhood  restrain 
the  lessee  from  committing  waste,  or  letting ;  and  would 
compel  the  tenant  to  keep  the  premises  in  good,  sub- 
stantial and  tenantable,  repair;  and  would  have,  made  a 
reservation  of  all  timber  trees,  wood  and  underwood, 
coal  mmes,  &e. ;  and  would  have  imposed  a  forfeiture 
in  case  of  the  breach  of  any  of  those  covenants.  The 
Answer  farther  insisted,  that  the  tenant  had  permitted 
and  committed  waste;  that  the  land  had  been  over- 
cropped, and.  managed  in  a  very  uidiusbandlike  manner; 
and  the  tenant  had  worked  coal  and  culm;  and  under- 
let; and  that  these  acts,  according  to  the  usual  cove- 
nants in  leases  of  lands  ia  the  neighbourhood,  would 
.have  been  a  forfeiture  of  the  lease ;  if  any  had  been  in 
^istence. 

By 
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Bj  a  farther  Answer  to  tbe  amended  Bill  the  D^ehd- 
ant  stated,  that,  in  case  a  lease  had  been  granted,  it- 
would  have  contained  a  proper  covenant  on  the  part  of 
the  lessee  not  to  assign  or  underlet  without  licence  of 
the  lessor,  his  hdrs  and  aasigns,  and  a  power  for 
the  lessor,  his  heirs  and  assigns^  to  r^-enter  in  case  of  a 
breach ;  and  insisted,-  that  by  under-letting  and  by  other 
acts  and  X>niissions,  the  tenant  would  have  committed  a 
forfeiture. 
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The  Defendant  went  into  evidence  of  the  usi^  df 
the  neighbourhood  to  insert  a  covenant  against  under- 
letting, and  of  waste  committed*  < 

Mr.  Richards  and  Mr.  Leachf  for  the  Plaintiff. 
To  maintain  the  right  of  thie  lessor  to  a  covenant 
against  assigning  or  under-lettingnvithout  licence,  a  spe-> 
cial  contract  is  necessary.  From  the'  nature  of  these 
premises,  consisting  of  several  distinct  preoiises,  they 
could  not  be  taken  without  the  intention  to  under^let 
The  same  covenant  may  be  proper  and  improper,  accord- 
ing to  tbe  nature  of  the  subject.  In  the  case  of  a  public- 
house  a  covenant  not  to  assign  without  licence  may  be 
very  proper:  yet  such  a  covenant  was  rejected  by  Lord 
Thurlow  in  Henderson  v.  Hay  (93 ).  It  would  be  a  very 
hnproper  covenant  in  the  case  of  a  farm,  with  many 
houses  upon  it  Such  a  power  in  a  landlord  might  pro- 
duce great  prejudice  to  the  tenant,  if  they  happened  to 
be  upon  bad  terms, 

Mn  Alexander  and  Mr.  BeU,  for  the  Defendant. 


(08)  3JBro.  aC^OSd. 


Under 
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Under  this  agreement  for  a  lease,  to  contain  all  proper 
Covenants,  the  Court  would  insert  &  covenant  not  to 
assign  or  under-let  without  a  licence;  as  a  proper  cove-^ 
nant;  independent  of  the  circumstance,  that,  according 
to  the  custom  of  the  country,  it  is  a  usual  covenant. 
The  point,  that,  independent  of  particular  usage,  this 
covenant  ought  to  be  inserted  in  every  lease,  is  settled, 
contrary  to  the  opinion  of  Itord  T%urhw,  in  Henderson 
V,  Hay  (94),  by  a  very  clear  opinion  of  Lord  Kenyan  in 
Morgan  v.  Slaughter  {95%  followed  by  the  Court  of  "EiL" 
chequer  in  Folkingham  v.  Croft  (96).  The  stipulation 
for  "  proper'*  covenants  mast  include  usual  covenants ; 
those,  which  the  custom  of  the  country  has  established 
as  necessary.  Though  these  premises  consist  of  several 
tenenients,  which  cannot  be  occupied  by  the  PlaintifT 
personally,  it  is  very  reasonable^  that  he  should  •  not  put 
in  tenants  without  licence.  - 


The  Master  of  the  Rolls. 
It  is  admitted,  that  this  Court  will  never  decree  the 
specific  performance  of  an  agreement,  if  it  is  ckar»  that 
covenants  must  of  necessity  be  introduced  into  the  in- 
strument,  to  be  executed,  that  the  party,  resisting  the 
performance,  ipay  immediately  take  advantage  of,  to  de- 
prive the  other  of  all  benefit  from  that  instrument.  But^ 
it  ought  to  appear  clearly,  that  such  will  be  the  case: 
otherwise  the  proper,  ^  and  the  safest,  course  would  be  to 
direct  the  execution ;  and  then  allow  the  other  to  avail 
himself,  if  he  can,  of  any  breach  of  covenant ;  for  that 
question,  whether  a  covenant  has  been  broken,  or  not, 
if  there  is  any  doubt  of  the  fact,  is  -more  proper  for  the 

determinatioQ 


(94)  3J9ro.C.a  632.  ^ 

(95)  1  Etp.  N.  P.  Cas.  8. 


(M)  ZAnrtr.  700, 
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cletennination  of  a. Court  of  Law  and  a  jury.  Weknovtr,  1800. 
that  a  covenant  may  accordrng  to  the.  strict  letter  be  y^^ 
broken,,  and  yet  no  recovery  can  be  had  *in  an  action  ^_ 

upon  the  covenant.  Many  circumstances  enter  into  the  Jonbs. 
consideration;  and  may  weigh  .with  a  jury.  Many  things 
amount  to  a  waiver  of  the  covenant,  or  forfeiture, .  im- 
^ied  or  expressed.  Wherever  therefore  there  is  the 
least  doubt,  whether  the  covenant  has  been  broken,  or 
not,,  the  Court  ought  not  to  preclude  the  inquiry  by 
denying  the  relief  that  is  prayed. 

Admitting  it  to  be' dear  in  this  case,  that  there  must 
be  a  cogrenant .  against  underletting,  and  that  the  De- 
fendant must  recover  for  a  breach  of  that  covenant,  it 
would  be  nugatory  to  decree  the  execution  jof  a  leaise. 
There,  seems  however  to  be  some  degree  of  doubt  with 
reference  to  each  of  these  questitos.     I  own,  notwith- 
standing  the.  decision  in  the  Court  of  Exchequer,  and 
the  dictum  of  Lord  Keny&n,     1   think,  there  is   grtat 
reason,  in  the   opinion  of  Lord    Thurlow.      The  word 
"  proper"  admits  different  senses*    There  is  no  covenant 
almost,  which  a  landlord  .can.  propose,  that,  generally 
speaking,  could  be  calleo^  an  improper  covenant  ;•  for  he 
has  a  right  to  let  his  land  upon  any  terms  he  may  think 
fit  to  propose ;  and  there  are  many  covenants,  not  usual 
cfr.  commonj  that  could  not  be  objected  to.     But  there 
are  tna|iy  covenants,  though  proper,  ^  that  do  not  naturally 
flow  out  of  the  contract.    The  contract,  loeatio  ^  eon-- 
(ktcihi.  does,  not  naturally  lead '  to  many  covenants;  that 
have'  now  found  their  way  into  most  leases ;  and  cftnnot 
be  said  to  be  improper  in  many  of  them.    But  that -can- 
not be  the  seme  with  re&reiice  to  the  insertion  of  this 
covenant  upon    the  expression  in  this  agreement.      It 
cannot  mean  those  covenants,  which  would  not  be  unrea- 
sonable.   It  must  mean  such  as  are  calculated  to  secure 
the  full  effect  of  the  contract. 

.  In 
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1806. 
J}ee.l9ih 
and  20th. 
1806.  NORRIS  V.  WILKINSON. 

,MarckMth. 

Lien  b J  posses-  HPHE  bill  was  filed  by  creditors  of  James  Wiliiruonf 
sion  of  title-  a  bankrupt,    and  his  deceased  father  Matthew  WiU 

deeds  disap«  .  fdnson^  who  had  carried  on  business  in  partnership  as 
proveq;  and  jygrs;  claiming  the  benefit  of  a  security  upon  real 
,  ,  'th"  ^****®^»  ^y  *  deposit  of  the  title-deeds  under  these 
reference  to  circumstances:  James  Thompson^  by  his  deposition 
the  Statute  of '  stated;  that  in  May  1803  he  was  employed  as  ah  at- 
Fraads.  In  torney  by  the  Plaintiffs,  on  their  own  account,  and  as 
this  instance  ngents  for  Mackintosh  and  Co.  in  America^  to  obtain 
it  fafled:  the  security  from  the  Wilkinsons  iot  debts  of  above  SOOt 
deeds  being      ^^e  to  JVorrw  and  Co.  and  above  lOOOt  due  to  Macktn- 

*     .    iosh  and  Co.  (or  articles  supplied  ta  the  Wilkinsons  in 
as  a  present  ^'^ 

immediate  se-  w*®*'  trade;  with  directions,  if  neither  payment  nor 
carity,  bat  for  ^^  security  could  be  obtained,  ta  send  for  writs  by 
the  purpose  of  the  post  of  that  day ;  that  he  went  to  Leeds ^  where  the 
having  a  mortr  Wilkinsons  ilived,  with  a  letter,  requiring  the  security 
gage  secority  fQ^  q^^  gj^j j  debts,  then  due,  and  any  other  debts, 
created.  (See  -^j^j^j^  ^.^j^^  become  due  to  the  Plaintiffs,  upon  their 
200  ^  estates  at  Leeds  \    proposing,    that  ilfa/^/ieto    Wilkinson 

should  have  power  reserved  by  such  security  to ;  raise 
1500/.  to  be  preferred  to.  the  Plaintiff's  security. 
James  Wilkinson^  coming  to  the  deponent  at  the  inn, 
represented,  that  his  father  was  much  indisposed,  and 
could  not  be  seen,  and  took  the  letter  away  to  consult 
his  father:  the  deponent  observing,  that,  if  his  father 
was  inclined  to  give  the  security  required,  the  De- 
ponent would  want  the  title-deeds  of  the  estate. 
James  Wilkinson  soon  returned,  bringing  with  him,  and 
delivering  to  the  deponent,  the  title-deeds  and  a 
plan  of  the  estate ;  at  the  same  time  saying,  that,  as 
the  balances  due  to  the  PUuhtiff  Norris,  as  agent  for 

die 
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the  one  house,  and  as  partner  in  the  other,  lirere  so  very  XBW. 
considerable,  it  was  only  right,  he  should  be  made  easy ;  W^J^is 
and  diat  Matthew  JYHUnsan  desired  the  deponent  to  '*  ti.' 
prepare  such  security  as  Norris  had  required;  and  .^*I''J???PW« 
udded,  that  it  would  have  been  more  convenient  for  his 
fiither  to  have  raised  1500/.  *  upon  a  mortgage  of  the  pre* 
inises  previqus  to  giving  Norris  the  security :  but,  if  he 
could  not  wait,  a  power  must  be  reserved  for  that  pur- 
pose, to  have  priority  of  the  security  to  the  Plaintiffs^ 
The  deeds 'and  plan  were  left  in  the  custody  of  the 
deponent  by  James  WiHinsanf  for  the  express  purpose 
of  enablmg.  the  deponent  to  prepare  the  security;  and 
he  told  WUkinsoHy  that,  when  securities  of  that'  nature 
were  given,  it  was  usual  that  tfie  title-tdeeds  should,  be 
left  with  the  peirson,  to  whom  the  security  was  given ; 
imd  therefore  he  should  give  them  into  the  hands  of 
Norris,  to  be  kept  with  the  intended  mortgage;  to 
which  James  Wilkinson  nfade  no  objection;  and  the 
deponent  accordingly  took  them  away.  The  deponent 
does  not  recollect  James  Wilkinson  saying  in  terms,  that 
he  or  his  father  did  agree  to  the  deposit  of  the  deeds 
as  a  security :  but  it  was  perfectly  understood  between 
ihe  deponent  and  James  Wilkinson,  previous  to  the  lat- 
ter going  to  consult  his  father,  that,  in  case  he 'agreed 
to  give  the  security  required,  Norris  would  expect  to 
have  the  possession  of  the  original  title*deeds,  as  well  as 
the  proposed  security;  and  the  deponent  understood, 
James  Wilkinson  brought  them  for  that  purpose,  and 
as .  instructbns  to  prepare  the  deeds  as  a  security 
from. 

The  deponent  farther  stated,  that  in  July  1803,  and 
about  a  week  before  the  death  of  Matthew  Wilkinson, 
the  deponent.ofiered  to  James  Wilkinson,  to  be  executed 
by  him  and  his  father,  a  conveyance,  to  secure  the  se- 
veral debts  then  due,  and  which  might  >become  due 
.    V0L.XIL  N  from 
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from  the  WUkmsons  to  the  respeeti^e  finna  of  die-  Plaifl^ 
tifi^i  iR  respect  of  articlefl,  to  be  sold  in  Ae  way  of 
dieir  trade.  Jam^^  WiUuuoni  paving  expressed  Ut 
approbation  of  the  deed,  and  appointed  two  o'dook  fnr 
the  exeeution,  took  it  away  for  the  purpose  of  haraig 
it  looked  over  1^  his  attorney;  and  returned  at  the 
time  appointed  for  the  execution  without^  it;  saying, 
his  fiUherwas  so  extremely  and  alarmingly  iU^  diat  he 
could  not  trouble  him  on  the  subject  of  the  security  at 
that  time;  but  requesting  the  deponent  to  inform 
Norrhf  he  might  make  himself  perfectly  easy ;,  for,,  if 
Us  fother  recovered^  he  {Jame9  WilUmon)  was  sure^ 
his  fother  would  execute  the  same  deeds  of  security; 
and  he  {James  Witkimsan)  would  bring  them  over  to 
NorrU  himself,  without  loss  of  time ;  and  in  case  of 
his  &ther*s  death,  he  {James)  would  immediately  give 
Norris  the  security  required,  in  order,  to  make  him 
easy*  * 


The  death    of   Maiihew  Wilkmsm  following  inmie* 
diately,  the  deed  was  not  executed. 

The  Defendant,  James  WUkins&n,  by  his  answer  and 
depositions,  represented  the  plan,  proposed  oipon  JVbr- 
m*s  appfication  for  payment,  thus  i  that  Matthew  Wit- 
Unsim  should  raise  1500/.^  by  way  of  mortgage ;  Ncrtis 
imdertaking  to  assist  in  proeuring  that  sum :  but,  that 
foQing,  Norris  proposed,  that,  if  that  sum  could  not  be 
procured  ebewhere,  a  mortgage  security  dioqld  be 
prepared  to  him  or  his  principals  for  that  sum;  and 
that  the  money,  actually  due  to  the  I^aintiffs  accoi^i^g 
to  the  usual  course  of  the  trade,  *should  be  deducted ; 
with  a  proviso,  to  enable  Wilimsan  to  raise  .1500/.  else* 
where*  MdiihetD'Wiltimon  agreed  to  that  proposal,  if 
he  could  not  procure  the  money  elsewhere.  The  let* 
ler»  delivered  by  'Hampson  in  May  from  Norris,  stated, 

that 
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tkflt  lie  1^.  not  procured  the  loan ;  and  sent  Tkamp'        .1809* 
JiMi  to  receive  instruetions  for  the  proposed  mortgage       ,N*^fs 
aecoiding  to  the .  answer ;  the  deposition  stating  only,  p^ 

that  the  latter  required  payment  of  the  sums  then  due.    Wilkin^QK* 
Only  part  of  the  debts  claimed  were  then  -due,    the 
goods  having  been  supplied  upon  a  twelvemonth's  credit, 
lykompsan  said,  it  would  be  necessary  for  him  to  see 
the  title-deeds,  to  know,  whether  the  title  was  good; 
and  to  extract  some  particulars  to  enable  him  to*  prepare 
the  security.     Matthew  WilUnsoHf    being   infbnned   of 
this,  by  the  Defendant,  strongly  objected  to  parting  with 
the  deeds  out  of  his  own  hands:   but  at  length  the 
Defendant  prevailed  upon  him  to  consent  to  J^ompson's 
seeing  them ;  and  he  deHvered  them  to  the  Defendant^ 
with  a  strict  charge  to  bring  them  back  to  him,  after 
rllkangMafr  had  extracted  the   particulars   he  wanteds 
After  Tiampson  had  looked  at  the  deeds,  he  for  the 
first  time  said^  he  mtist  take  them  with  him ;  to  whidx 
WiUinsan  objecting,  and  mentioniog  the  charge  he  re- 
ceived from  his  father,  Thompson   appeared  much  of- 
iended;   declaring,  that  Norris  and  he  were  incapable 
of  taking  any  advantage;   and  the  Defendant  from  his 
conduct,  and  under  the  Idea,  that  he  wanted  the  deeds 
merely  as  instructions,  as  he  had  intimated,  and  upon 
his  representation,  that  the  person  lending  the  money 
srould  want  tp  see  the  deeds,  was  prevailed  on  to  permit . 
liim    to   take    them  with  him;   on  which  account  his 
fiither  was  very  much  displeased  with  him.     The  De- 
fendant objected  to  the  deed,   prepared  by  Thompson 
BB  varying  from  the  proposal;  and  it. was  ijiiaapproved 
by  his  attorney,  as  going  to  secure  all  future  debt*  .  He 
denied,    that  he  inlbnned;  Tfiompsanf    that   his    father 
had  consented  ^  ^p¥e  the  security  required;   or  had 
^sired  him  to  deliver  the  deeds  to.Thonyi^on,'  in  order 
to  prepare  a  siifBcient  security  for  the  payment  of  the 
debts,,  and  of  any.  other  debts,  which   might  become 

N2  due; 
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1806.         due;  jbr,  that  the  Defendant  did  deliver  the^d^eds  Wi<h 

^ch  directiona ;  and  said,  be  wbfdd  procure  his  fiiAer 

to  execute  them,  &c.    (according  to  Thompnoris    evi- 

TflLKiNBON.  dence);   insisting,  HmX  Thompson  did  not  require  the 

deeds  to  be  given  up  to  him  as  a  security  for  the  said 

debts,  &c. ;   or,  that  the  Pklntiffs  might,  have  a  Ken 

thereon ;  that  the  only  purpose,  for  which  the  Defendant 

delivered  them,  and  the  inducement  held  out  to  him,  was 

merely  to  furnish  instructions  for  the  mortgage  security 

'  for  the  sud  IoIeui,  which  Thompson  assured  him  there 

was  great  probability  of  obtaining ;  and,  if  thft  should 

'£ul,.then  as  instructions  for  preparing  the  coaditionid 

security  before  mentioned ;  and  not  to  give  a  security  for 

the  said  debts  in  the  first  instance.       • 


The  Defendants  submitted,  whether  the  Plaintiffs  have 
bny  lien  upon  the  title-deeds  and  esti^tes  otherwise  than 
as  creditors,  under  a  devise  of  Matthew  Wilkinson  for 
the  payment  of  his  debts. 

Mn  lUchards  atid  Mr.  Bett,  for  the  PlabitiAs,  re- 
Hed  on  the  cases  bf  deposits  of  deeds,  Russel  v.  Bms^ 
sel{i\  Feaihersione  v.  Penwickf  and  Harf&rd  v.  Cdr^ 
penter{S)f  giving  a  lien;  as  importing  an  agreement 
to  make  a  legal  security;  insisting,  that  the  equity 
was  in.  this  instance  strengthened  by  the  special  agree- 
ment* 

Mr.  RomUlff  and  Mr.  Whiskaw,  for  the  Defendi^ts*  - 

The  Master  of  the  Rolls. 
I  own,  that  the  cases,  which  4iave  held  the  deposit 
of  deeds  to  constitute  a  mortgage,  have  always  appeared 

•.  •  ;.:><..    .-.    .    to 

(2)  1  Bro.C.  C.  269.    Ex      116;  sec  tie  nerfe^  117. 
parte  €loming,  ante,  Vol.  IX,         (8)  ^1  JJi*.  C.  (?.  i70, ». 
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Ip  me  to  rest  on  vety  unsatisfactory  grounds.  If  any  1806. 
act  appeared  so  unerringly  speaking  its  purpose,  that  a  t^*'*"^'^ 
Court  could  infer,  and  execute  such  purpose,   without  .^^    * 

the  aid  of  any  intrinsic  testimony,  a  written '  declara-  Wilkinson. 
don  of  the  purpose  might  appear  to  Ke  altogether  super- 
fluous. But,  the  mere  fact,  that  the  title-deeds  of 
one  man's  estate  are  found  in  the  possession  of  another, 
is  iaot  of  this  description.  It  is  a  ffict,  that  may  exist 
without  any  contract  whatever:  or  it  may  result  from 
.a  contract,  of  .which  it  does  niot  in  any  degree  discover 
ih^  particulars  and  details.  If  for  these  we  are  to  resor|; 
^o  parol  testimony,  the  effect  to  be  given  to  the  pios- 
session  depends,  not  on  any  inference,  which  it  of  itself 
afibrds,  but  on  the  evidence,  by  which  the  nature  and 
ttte.ol^ct  of  such  possession  shall  have  been  ascertained ; 
yid  how. can  that  :evidence  be  let  in  consistently  with  the 
Statute  of  Frauds  (4)? 

1  In  the  case  oi  Russels,  R%tssel{5)  an  issue  was  di- 
rected to  try,  with  what  ^intention  the  lease,  was  de- 
livered. The  fact  of.  delivery  was  to  have  no  opera- 
tion till,  the  purpose  of  the  delivery  should  be  ascer- 
tained. So  that,  whether  the  interest  in  land  did,  of 
did  not,  pass,  was  to  depend  on  the  testimony  of  wit- 
nesses, and. not  on  any  written  contract  between  the 
parties.  I  do  not  see,  why  there  shotild  be  such  a  dis- 
position to  relieve  parties  from  the,  necessity  of  attend^ 
jng  to  the .  requisitions  of  the  Statute.  There  is  no 
case, ,  where  a  man  is  willing  to .  part  with  hb  titles 
deeds,  in  which  he  would  not  also  be  ready  to  sign  ji 
miemorandum  of  two  lines ;  specifying  the  purpose,  for 
^hich  he  had  parted'  with  them.     By  dispensing  with 

..any 
(4);SUt.  29  Ch.  ri.  c.  3.      ante,  Vol.  IX,  115;  see  th9 
The  same  opiuion  upon  this      note,  117* 
Slibject  is  expressed  by  Lord         (5)  1  Bro.  C*  C.  269. 
Eidon.  See  Ex  parte  Coming, 
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1806.  .  ^"y  >^Htten  evidence  of  the  contractj  aii  opening  is  left 
for  aU  the  fraud  and  perjury,  which  the  Statute  waa 
calculated  to  exclude. 


K0RRI8 
V. 

Wilkinson. 


Ilowevf r,  notwithstandmg  my  doubts  concerning  die 
principle*  of  the  cases^  to  which  I  have  been  alluding,  I 
may  thiiik  myself  bound  to  follow  them,  as  fiur  as  they 
have  gone :  but  I  feel  no  disposition  to  go  beyond  them* 
Where  the  deposit  is  made  at  the  same  time  that  money 
IS  advanced,  'there  is  little  to  be  supplied  with  reference 
to  the  nature  of  the  agreement.  It  is  obvious,  that  the 
purpose  of  the  deposit  must  be  to  secure  the  re-payment 
of  the  money. 

The  connection  is  not  so  direct  between  a  debt  ante* 
eedehtly  due  and  *a  subsequent  deposit:  not  is  the  ilr 
ference  so  plain.  But,  what  is  the  kind  of  ease  now 
before  the  Court?  Here  are  persons  in  trade,  dealing 
with  each  other  on  crediti  Some  debts  are  due  $  some 
contracted;  bht  the  term  of* payment  not  yet  arrived; 
New  dealings  may  every  day  give  rise  to  new  debts. 
Under  these  circumstances  what  is  to  be  gadiered  from 
the  mere  fact  of  a  deposit  of  deeds;  supposmg  the 
transaction  to  be  of  that  nature  !  Is  the  deposit  to  be 
a  security  only  for  the  debt  due,  or  also  for  the  debt 
pontracted  (6)?  The  Plaintift  say,  t^ieyweie  to  have 
a  security  for  every  thing  due,  or  to  grow  Ane.  Hie 
Defendants  contend,  that  it  never  was  in  contemplatioii 
io  give'a  security  for  more  than  the  sum,  of  which  the 
feAn  of  payment  had  previously  elapsed* 

As  I  am  of  opiBion>  that  this  is  not  a  case  of  a  de» 
|Mit  of  deeds,  I  am  relieved  from  the  necesinty  of  con- 
sidering, how  &r  I  should  have  been  bound  by  fbnner 
decisions  to  proceed  upon  parol  testimony  in  a  case, 

circumstance^ 

(6)  Ex  f^rtt  Langiton,  post.  Vol.  XVII,  127. 
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«retiiaitaneed  as  tbis  is.  It  is  clear,  that  these  d^eds,  1806. 
if  vohintarily  defirered  at  aU,  were  not  delivered  by  way  ja^^^^- 
of  deposit,  in  die  sense,  in  which  that  word  has  been  „^ 

used  in  the  cases :  t.  e •  as  a  present  and  immediate  aer  WiLKiNsoif ^ 
cniity;  but  were  delivered  cinly  for  the  purpose  of  en- 
abling the  attorney  to  draw  the  mortgage,  which,  it  is 
aUeged,  WiUinsan  the  father  had  agreed  to  give.  Passing 
by  all  the  objections,  made  to  Thompson's  testimony 
and  all  conftideratioh  of  the  particulars,  in  which  it  is 
contradicted  by  the  deposition  of  Wilkinsom,  and  taking 
it  exactly  as  it  stands,  it  does  in  every  part  of  it  prove 
what  I  have  stated  with  respect  to  the  purpose,  for 
which  the  deeds  were  put  into  his  hands.  Now  in 
aUtfae  cases,  that  have  been  referred  to,  the  deeds 
were  delivered  by  way  of  deposit.  Siich  deposit  was 
indeed  held  to  imply  an  obligation  to  execute  a  legal 
eonvqranee,  whenever  it  should  be  required^  But  the 
pnmary  intention  was  to  execute  an  immediate  pledge ; 
with  an  implied  Engagement  to  do  all,  that  might  b^ 
necessary  to  render  the  pledge  effectual  for  its  purpose. 

But  here  there  was  no  intention  to  put  the  deeds  into 
pledge^  That  was  not  the  thing,,  which  any  of  the 
parties  had  in  contemplation.  All,  that  is  alleged,  ist^. 
that  Wilkinson  had  undertaken  to  execute  a  mortgage 
when  a  mortgage  should  be  prepared ;  and  it  is  ad- 
mitted, that  the  delivery  of  the  deeds  was  to  be  made 
only  a  step  towards  its  preparation.  Can  the  accident 
of  the  death  of  the  intended  mortgagor  give  to  such 
delivery  an  effect,  which  originally  it  was  not  intended 
to  have? 

In  Brixiek  v.  Manners  ( 7 )  it  appears,  that  Mr.  Math- 
^^s,   the  Defendant*s    father,   had    agreed  to    give  a 

mortgage 

(7)  9  Hod.  2tt4. 


Digitized  byCjOOQlC 


«O0 


CASES  IN  CHANCERY. 


.1806.         mortgage  to  th^  PbuntifF;  and  had  delivered  the^;  titic^ 
.^*^^*'  -deed  to  an  attorney,  with  written  instructions  for  prie*- 

^^  .paring,  the  mortgage.  *    But  Mr.  Mourners  dying  soon 

.Wilkinson,  afterwards,  the  mortgage  was  not  executed.  The  Plain- 
tiff by  his  bill  claimed  to  be  considered  as  a  nu>rtgagee 
for  the  sum,  intended  to  have  been  secured*  But  Lord 
flardmcke  st&teSf  that  the  point  had  been  giveii  up* 


In  the  late  case,  Ex  parte  Comittg{S),  tlaa  question 
did  not  arise;  for  it  was  by  way  of  deposit  that  the 
deeds  were  set  apart,  and  placed  in  the  wife*8  cus- 
tody. 

It  has  been  intimated,  that  there  have  been* cases, 
in  which  the  eflfect  of  a  deposit  has  been  given  to  a 
delivery  .of  deeds,  made  for  the  mere  purpos^  of  having 
a  mortgage  dr^wn.  I  will  give  the  Counsel  an  oppop* 
tunity  of  looking  for  such  cases:  but,  if  none  can  be 
produced,  I  must  hold,  thiit  the  Plaintiffs  have^no'Uai 
on  the  estates  in  question. 


^arfA24th.        The  Plaintiffs'  Counsel  admitting,  they  could  find  lib 
authority,  the  decree  was  taken  accordbgly  (9). 


.     (8)  Ante,  Vol.  IX.  ll§. 

(9)  This  qaestioti  appears 
to  have  b^en  decided  by  Lord 
^hurhw  in  the  same  mamier : 
Ex  parte  Bulfeel^  2  Cox,  24a: 
bat  Edge  v.  Warthi$^gtim, 
before  Lord  Kenyan,  when 
Matter  of  the  RoUs,  1  C09, 
211,  9ind  Ex  parte  Bfhtce,  by 
l^ord  Etdtm,  i  Rotf  Bankrupt 


Cat.  21  A,  are  aathorities  the 
other  way^;  upon  the  groond, 
that  the  deposit  for  the  ex- 
press purpose  of  prepariog  a 
le|^l  mortgage  is  stronger 
than  the  implied  intention. 
These  were  followed  by  Lord 
GiffcTd  in  Hockley  v.  BaniefBh, 
ljRtfM.141. 
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^02 


EASTHAM    r.    LIDDELL,  1B06. 

A  MOTION  was  made,  as  of  course,  without  notice,    Deposiliotis 
r^    to  refer  depositions  for  Scandal.  referred,  for 

Scaadal  upon 

Ur.Martins  in  support  of  the  Motion,  observed,  though  ^^^^  <>/ 
the  practice  is  so  as  to  Answiers  ( ID ),  there  is  no  authp-  ®®°"^>  ^* 
rity  as  to  depositions. 


oat  notice* 


The  Lprd  Chancellor  made  the  Order^ 
(10)  Hind.  Ch.  Pr.  254. 


HENNEGAL  v.  EVANCE. 

A  PERSON  had  been  twice  before  the  Examiner  under 
a  subpoena  as  a  witness ;  but  refused  to  be  sworn ; 
alleging,  generally,  that  the  principles  of  his  religion  did 
not  authorise  him ;  but  not  stating  any  particulars. 

'  Mr k'Wing/ield,  upon  affidavit  of  the  circumstances, 
moved  for  an  Order,  that  the  witness  attend  to  be  ex- 
amined, or  stand  committed;  observing,  that  this  prac- 
tice, as  laid  down,  relates  to  witnesses,  who  had  not 
attended  (11). 


isoe^ 

JUarehlOik. 

A  person 
having  attend- 
ed under  a 
Sabpoena  as  § 
witness,  bnt 
refasing  to  be 
sworn,  order* 
ed  to  attend  to 
be  examined, 
or  stand  coiii; 
mitted. 


The  Lord  Chancellor  made  the  Orden 


(11)  Hind.  CA-  Pr-  320, 
PSO.  This  practice  is  there 
stated  as  to  a  witness,  who, 
having  been  sworn  to  the  In- 
terrogatories^ afterwards  re- 


fuses or  neglect^  to  attend  tp 
be  examined.  See  Ord.  Ch. 
edition  by  Vlr.Beames,  J^^ 
187. 
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I806w  RIDER  f>.  KIDDER. 

Matekmk. 
Tbir  praelic»      A  MOTION  was  made   by  the  Pkindfi;  for  «  short 
of  penond  Order  upon  the  Defendant,  to  transfer  the  stock 

service,  as  a  imder  the  Decree  in  this  cause  (12);  and  that  service 
fomdatioii  for  ^j^  ^^^^  j^  ^^^  ^^  ^  ^  service, 

process  of  '^  v       o 

CoDlenpt,  dis* 

pensed  with  ^^*  "^^  '   ^^'  ***®  Defendant,    opposed  the  Motion ; 

where  the  insistmg  upon  the  general  rule,  that  nbtUng  Can  be 
party  must  done  for  the  purpose  of  bringing  a  man  into  conteoqpt 
)ba?e  notice ;  without  personal  service.  An  attachment  will  not  issue, 
as  upon  a  except  upon  personal  service  of  the  writ  of  execution 
short  Order  ^  ^  Decree;  and  the  Court  giving  the  indulgence 
^     *v  of  a  short  Order,  which    is    not   the    regular  process 

of  the  Courts  will  not  put  the  Defendant  in  a  worse 

situation. 

The  SoHcitor-General  and  Mr.  Hqrit  in  support  of 
the  Motion, 
Took  the  distinction,  that,  this  application  being  for 
service  of  the  writ  of  execution  of  the  Decree,  the  De- 
fendant being  present  in  Court,  must  have  .had  no- 
tice; and  the  only  object  of  requiring  personal  ser- 
vice b  to  prevent  surprise^ .  It  was  observed,  that  the 
reason  of  applying  fpr  a  short  Order  is  to  prevent  ex* 
pence.  . 

7%e  Lard  Chamccxloh. 
The  practice  in  this  Court,  that  in  order  to  fix  a  per- 
son with  contempt,  the  service  must  be  personal,  has 
a  strong  analogy  to  the  practice  in  Courts  of  Common 
Law  upon  attachment.  The  service  must  be.  personal, . 
unless  upon  some  veiy  special  applicfition  it  is  dis- 
pensed 

(12)  Reported  i^ute,  Vol.  X,  360. 
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l^tised  with;  which  maybe  under  drcumstaiices  cer?- 
tainlyr  The  reason  of  requiring  jiersonal  service  is, 
mm  cmsMf  that  there  is  a  contempt;  that  the  party 
knowB^  that  he  has  neglected  to  do  any  thing  he  was 
called  upon  to  perform.  But  in  this  instance,  a  Decree 
made,  when  the  Defendant  was  present  in  Court,  she 
^nows,  she  has  not  doqe  what  she  was  directed  to  do, 
pnd  must  therefore  be  conscious,  that  she  is  in  contempt* 
|f  this  course  cannot  be  taken,  the  Defendant  might,. 
when  called  upon  po  pay  money,  Ipeep  out  of  the  way ; 
and  so  prevent,  the  effect  of  a  Pecree  qt  Order  made, 
wheii  he  was  present  in  Court* 


903 


The  same  point  arising  in  the  case  of  D^  MamieviUe  v, 
f)e  Mafmevilie  ( 13 ),  the  Order  in  this  case  was  pos^ 
poned ;  that  the  practice  might  be  looked  into  ( 14), 

(13)  The  next  ease. 

(H)  BUerr.  Kidder,  post,  Vol.  Xlir,  123. 


1806; 


RiOBB 

KiDDsn, 


D£  MANNBVn^LE  p.  DE  MANNEVILLE* 

TN  this  cause  (15)  the  Defendant,  upon  an  application 
on  the  ground  of  his  inability  to  find  security,  ob- 
tained an  Order  to  go  before  the  Master,  and  enter  into 
his  own  reoogniaance*  The  Defendant  not  having  com- 
pHed  with  that  Order,  a  Motion  was  made  for  an  Order, 
that  the  Defendant  should  within  a  fortnight  e:^ecute  the 
recognizance  settled  by  the  Master;  and  that  service 
upon  his  Clerk  in  Court  may  be  deemed  good  service ; 
i:qiosi  affidavit,  that  he  said,  he  would  not  give  the  ae- 
eurity  that  he  conceals  himself,  and  baa  no  ascertained 
fibce  of  residence. 

The 
(15)  Reported  ante,  Vol.  X,  d2. 


1800, 
March  \Oih^ 
The  practice 
of  personal 
service,  as  i^ 
foundation  for 
process  of 
Cohtempt,  dis* 
pensed  with 
under  circnm^ 
stances;  a  par- 
ty declaring, 
be  woold  not 
execate  an  or^ 
der,  and  ab- 
sconding to 
avoid  it. 
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The  SoUciior-Generalf  Mr.  Fdnblanqfiet  and  Mr, 
Cooke,  in  suppprt  of  the  Motion. 
..  There  is  no  doubt,  that  generally  there  must  «be.  pet: 
sonal  service  to  bring  a  person  into  contempt ;  but  unde^ 
such  circumstances  as  these,  every  mode  having,  been 
tried  in  vain  to  serve  this  party,  who  has  .declared,  that 
he  never  will  execute  this  recognizance,  and*  keeps  out 
of  the  way  on  purpose  to  avoid  it,  the  Court  will  mabs 
this  Order:  otherwise  parties  may  set  the  Orders  .of  % 
Court  at  defiance.  This  practice  is  not  confined  tQ  thf 
^rvice  of  execution  of  .an  Order ;  bui:  applies  to  muj 
process,  upon  which  attachment  is  to  issue.  Tber^  ai^ 
two  direct  authorities :  Raicliff  v.  Roper{\6)\  and 
Thompson  v.  Jones  ( 17 }.  The  latter  was  a  case  upon 
subpoena  to  appeaf  and  answer  in  the  case  of  an  infant; 
which  was  served  upon  thfs  guardian ;  and  upon  that 
service  a  motion  was  made  for  an  attachment  agafaist 
the  infant,  and  it  was  ordere4 »  and  upon  that  occasion 
Lord  El4on .  found  another  case,  Smifh  v.  UfarshaU;  in 
which  service  upon  the  mother  of  the  infant  was  ordered 
to  be  good  service.  The  qase  of  Sir  William  PuUeney  f. 
fSheliofi {18);  is  anotiier  instance. 


Mr.  Daniel  { Amicus  Curi€e)  .mentioned  the  case  of 
Henley  v.  Brooke  ( 19 ) ;  in  which,'  an  Order  having  been 
made  upon  a  lady, 'in  the  country,  to  pay  SOO/.,  upqn 
affidavit  of  repeated  attempts  in  vain  to  serve  her,  and 
her  constant  habit  of  keeping  her  door  locked,  and 
only  appearing  at  the  window,  an  Order  was  made, 
that  service  upon  the  Clerk  ■  in;  Court  should  be  good 
service. 

•  Mr. 


<ie)  1  p.  m;/.  419. 

(17)  MS.  before  Lord  SI- 
flan,  2^  Feb.  ;803. 


(18)  Ante,  Vol.  V,. 147; 
see  the  note. 

(19)  In.  Chancer jT,   before 
I^ord  EldoH,  April  23d,  1803. 
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'Mt4  Bell,  for  the  Defendant^  ^are  up  the  jpoiht,  upon 
these  authorities;  referring  alsoy  in  confirmdtiofi  of 
them,  to  the  passage  ui  the  last  edition  of  the  Practical 
Register  l^) ;  where  the  Defendant  was  not  to  be  found ; 
and  it  was  thereupon  ordered,  that  service  of  a  decretal 
order  and  writ  of  execution  &n  the  Clerk  in  Court  should 
be  good. 


205 
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The  Lard  ChancelloH. 
I  bad  no  difficuify  upon  this  point,  when  it  was  fif st 
Mentioned;  but  would  hot  hastQy  decide  a  question 
of  practice,  especially  upon  so  important  a  subject. 
Persons  are  bound  civilly  by  service  upon  those,  who 
are  appointed  to  represent  their  civO  interests.  But, 
to  subject  a  party  to  the  consequences  of  a  Contempt, 
personal  service  is  reqUii'ed.  *  If,  howevef,  it  ap{>6ars 
plainly,  that  he  has  notice,  that  he  knows  what  is  d^-  ' 
manded  of  'hiin  by  the  Court,  that  an  order  has  been 
inade  upon  him,  and  process  has  issued,  which  he  pro- 
fesses that  he  will  not  obey,  it  cannot  be  maintained, 
that  he.  shall  not  be  attached;  dnd  that  service  upon 
his  Clerk  in  Court  shall  not  be  good  service.  This  De- 
fendant, under  an  order  to  give  security,  has  been 
treated  with  great  indulgence  by  the  late  Lord  Chancet- 
lor;  permitting  him,  alleging  his  incaj^acity  to  give  the 
isecurity  required^  to  substitute  his  own  recognizance. 
He  is  involved  in  no  manner  of  diflSculty  in  obeying,  this 
order.  I  shall  therefore,  under  the  circumstances  of 
this  case, -order  service  upon .  the  Clerk  in  Court  to  be 
a  good  service. 

Another  instance  has  been  mentioned  to  me  by  the 
Register;  Edwards  v.   Poole  (21).    It  is  the  constant 

course 
.  (20)  Pr»  Reg, .  edition  by  of  an  Order  upon  the  Defen- 
Mr.  Wyatt,  207.  dant*8  Cleric  in  Court  good 

(21)  jFe6.  28,  1789.  Ser-  service;  ^he  Defendant  fib- 
vioo  of  the  Writ  of  execution      sconding. 
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1806«         course  in  the  Court  of  King's    Beti^h    uplm    atbieb- 

nient(2S)« 


Dft  Hak NH« 

VILLB 

r. 
0£  Mannb* 

VILLE. 


(22)  Rider  t.  Kidder,  the  pfetieding  case. 


1800. 

^«^^  1^'*  HOLMES  r.  COGHILL. 

and  11th. 

Distinction  be-  fpHIS  cause  came  before  the  Lard  ChanceUor  upon 
tweenaPower  ^  Appeal  by  the  Plamtiffs,  from  the  decree  prob- 

and absolute     ^^^^^  ^^  the/lo&(23). 
property.    A 
Power,  nnless 

executed,  not  '^^  SoUcitor  General  and  Mr,  /Taff,  for  the  Plain- 

assets  for  tifis.  Appellants. 

debts.  The  general  question  is,  whether  the  sum  of  SOOO/L, 

Power  ezecat«  which  Sir  John  CoghUl  had  power  to  raise,  is  to  he  con* 
ed  by  Will ;  aidered  as  assets.  The  first  ground,  upon  which  that  may 
dhlhiSi*'**'  ^  maintained,  is,  that  Jus  dispanendiin  to  he  considered 
and  anew  **  property  itself,  upon  sereral  authorities:  GoodiUler, 
Vowtt  Otway {84t),  Maekeljfney.  Maekelifne {25),  Tcmlimsonr^ 

created.  Dighion{96),  Robimon  v.  Du$gak{fl!l),  Peaee  y.Mead{  9S), 

A  subsequent  Maddiean  v.  Andrew  {29),  Thompson  v.  Towne  (SOX 
CodicilwiUnot  TroughionY.Tronghion{  31).  If  there  is  no  0ase  directly 
by  the  mere  i^  point,  where  the  precise  question  has  been  raised,  the 
effect  of  re-  ^^^  ^^  ^  ^^^  authorities,  with  the  dictmn  of  Lord 
pnblisning  the    --  ^ 

Will  be  an  ex*  **^^^^^^^^^t  ^  stated  hy  Aikyne  mBmntcn  t«  Wqrd{'S&\ 

eotttion  of  the  .      >«# 

nionghEquity      («»)  R^Ported  ante,  Vol.  (28)  Fi^.  9. 

will  hi  cerUin  ^^^'  409;    see    the   notes,  (29)  1  Ve$.  67. 

cases  aid  a  de-  ^*-   '*•  *^-  W  ^  ^«»-  ^^^-  ^  ^-  <^- 

fectiTC  exeea-      (^)  ^  WiTt.  6.  Ah.  242.    Pre.  C*.  62. 

tion  of  a              (%)  il«6.760«  (SI)  3  A#i(.  MO.  1  Fes.  M 

Power^  the           <29)  IP.  fFtir.149.  &M.  (32)  lit  fib.  172.  sUted  from 

want  of  ex-      289.   lOJHodLSl.   CbM.194.  the  Acker's  J?eoJb,  ante, Vol. 

ecntion  cannot  2  Eq.  Ca.  Ah.  309,  pi.  13.  YII,  603,  note, 
be  snppUed          (^)  2  Fern.  181. 
even  for  cre- 
ditors. 
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k,  that  a  general  power  of  disposition,  not  restrained 
as  to  the  olgects  or  the  mode,  is  in  effect  property: 
the  distinction  betwe^i  power  and  property  being,  that 
the  former  is  subject  to  some  restraintj  either  as  to  the 
objects  or  the  mode  of  disposition :  tiie  ktter  consisting 
in  general  and  uncopfined  dominion* 

Sdly,  Considering  this  as  mere  power,  at  the  date  of 
the  Will  unquestionably  the  testator  intended  to  execute 
his  power  in  fiiYour  of  his  creditors;  that  power  which 
was  then  in  force ;  though  afterwards  rescinded*  That 
intention  is  transferred  to  the  power  under  the  new 
settlement  by  the  codicil,  subsequent  to  that  settle^ 
ment;  which  codicil  was  a  republication  of  the  WilL 
Whedier  that  is  the  legal  effect,  or  not,  the  testator 
eyidentiy  conceived,  that  he  had  provided  for  his  debts 
in  that  way. 

The  codicil  is  incorporated  with  the  Will:  both  mak-* 
ing  one  instrument,  speaking  and  having  effect  at  the 
date  of  the  codicil.  The  effect  of  the  republication, 
therefore,  would  be  to  pass  lands,  purchased  between 
the  dates  of  the  Will  and  codicil ;  if  the  language  of 
the  Will  was  sufficiently  comprehensive,  and  they  were 
duly  executed;  though  a  specific  intention  to  repoblish 
the  Witt  did  not  appear  in  the  codicil  (33  )» 

There  is  no  doubt,  where  an  attempt  is  made  to  exe? 
cute  a  power  in  favour  of  creditors  but  the  execution 
is  defisctive,  as,  if  there  is  only  one  witness,  three  be- 
bg  necessary,  the  defect  will  be  sup|rfied,  upon  the 
established  law  of  the  Court:  Tolkt  v.  ToUet  (34),  and 
many  other  cases.  The  law  of  the  Court  is  also,  ad- 
mitted,   that,    if  a  power  is  executed  in  due  form,  but 

in 
(»)  Pigotir.  TTalfer,  ante,  VoL  ¥11,99, 
(34)  2  P.  WilL  480. 
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in  'favour  of  a  volunteer*  the  Court  will  take  the  Imbject 
from  that  person ;  and  give  it  to  the  creditors  of  him, 
trho  had  the  power  (35).  But  it  is  said,  where  there  is 
a  complete  want  of  execution,  it  cannot  be  supplied  for 
creditors;  and  certainly  there  is  no  decision,  that  it 
can.  But,  if  that  cannot  be  done,  and  .this  decision  b 
right,  the  state  of  the  law  upon  this  subject  is  extra- 
prdinaryi  The  Court  has  no  regard  for  the  form 'of 
executing  such  a  power;  if  the  intention  to  execute  it 
in  favour  of  the  creditors  is  apparent ;  but  will  supply 
any  defect  of  form.  Neither,  where  due  attention  is 
given  to  the  form,  but  the  power  is  executed  in  favour 
of  a  stranger,  does  the  Court  regard  the  substance ; 
but  in  favour  of  creditors  takes  the  subject  from  that 
person,  for  whom  alone  the  intention  is  declared.  It  is 
then  very  extraordinary,  if,  the  Court  disregarding,  in 
the  one  case  the  form,  in  the  other  the  substance,  yet 
something  must  be  done,  to  give  the  Court  jurisdiction. 
The  Master,  of  the  Rolb^  in  his  judgment,  proceeds  en- 
tirely upon  the  ground,  that  the  parties  have  contracted, 
it  is  true,  that  the  power  shall  be  executed;  but  in  a 
given  way.  That  reasoning  would  be  substantial,  if  the 
Court  had  not  said,  that  they  wiD  not,  where  creditors 
ftr6  concerned,  regard  the  form.  Upon  what  solid  dis- 
tinction, though  nothing  has  been  done,  is  the  contract 
to  be  regarded,  'where  creditors  are  concerned?  The 
Court  will  not,  luiless  bound  by  authorities,  act  upon  a 
distinction  so  unsatisfactory. 


Mr.  Alexander  BXid  Mt.Fonbkmqueg   in  support  of 
the  Decree. 
If  this  is  not  power,  there  can  be  no  such  thing  as 
a  general  power.    The  cases  relied  upon  are  cases  of 

absolute 

[(35)  George  v.  Milbanke,  ante,  Vol.  IX,  190« 


Digitized  byCjOOQlC 


CASES  IN  CHANCERY. 

absolute  property.  Is  every  genera}  power  to  be  con- 
sidered a  trust  for  creditors  ?  It  is  surprising^  as  the 
Master  of  the  Bolls  observes^  how  the  Court  came  to 
htesik,  in  upon  contract  by  assuming  this  jurisdiction; 
upon  what  principle  the  Court  affects  the  stipulation  in 
a  contract  tipon  consideration  of  marriage^  the  most 
valuable  of  any,  that  the'  estate  of  the  son  shall  bear 
a  particular  burthen^  if  charged  in  a  particular  way; 
though  the  charge  is  not  made  according  to  that  stipu- 
lation. The  case  of  volunteers  is  very  different.  Hiere 
the  st^ulation  has  been  performed :  it  is  indifferent  to 
the  owner  of  the  estiatej  whether  the  charge  is  in  favoiir 
of  creditors  or  volunteers ;  aiid  the  Court  acts  upon  the 
estate,  charged'  according  to  the  power.  Upon  this 
subject  the  Court  ought  not  to  go  farther  than  they 
are  compelled  by  authority.  It  is  admitted,  there  is 
no  case,  in  which  this  has  been  done.  The  absence 
of  authority  is  strong  evidence  of  what  is  the  law,  and 
the  distinctions  between  power  and  property,  and  be- 
tween non-execution  and  a  defective  execution  of  a 
power,  have  been  frequently  acknowledged:  Lassels 
V.  Lord  Carmoallu  (36),  Toilet  v.  Tollei{37)t  Lord 
TownsAendv^  Windham  {S8):  a  uniform  series  of  dicta , 
establishing  the  distinction  in  the  clearest  terms;  that 
the  Court'  will  do  this  injustice  to  a  certain  extent,  but 
ho  farther.  Animus,  as  well  as  jus,  disponendi  is  re- 
quired. In  Lord  Townshmd  v.  Windham  hovAHarduncie 
fstinctly  disclahns  the  doctrine  he  is  supposed  to  have 
expressed  in  Sainton  v.  Ward (39};  which  case,  when 
examnned,  appears  not  to  be  an  authority 'for  it.  In  sup- 
plying the  want  of  a  surrender  the  Court  has  refused 
to  go  so  far  as  natural  children;  though-  the  motive  is 

equal 
(96)  2  Fern.  465.  Pre.Ch.         (39)   2  Aik.  An,     Stated 
282.  from  the  Register's  Book,  ante 

(37)  2  P.  Will  489.  Vol.  VII,.  603,  note. 

(38)  2Kef.  1. 
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equal  at  least:  so, as  to  grand-children,  which  was  da^ 
termined  by  the  House  of  Lords  ( 40 ) ;  and  in  a  kte  at* 
tempt  against  that  authority  (41)  "Lord  Ekhn  stopped 
the  argument 

With  respect  to  the  constructive  republication^  the 
Master  of  the  Rolls  mast  have  formed  a  clear  judg- 
ment; having  not  long  beforOi  on  deciding  Pigott  v. 
Waller  {ASi)i  traced  the  doctrine  of  republication  through 
all  the  authorities.  None  of  them  have  any  resemblance 
to  this  case.  The  utmost  length  they  have  gone  is, 
where  apiK)site  words  were  found.  If  a  man  devises  his 
estate  in  £he  county  of  Norfolk^  and  afterwards  sells 
that  estate,  and  purchases  an  estate  in  the  county  of 
Kenti  and  after  that  purchase  a  constructive  republica- 
ticm  takes  place*  the  new  estate  cannot  pass;  for  ap- 
posite words,  to  reach  the  subject,  must  be  found  in 
the  Win. 


The  SoHciior  General,  in  Reply. 
It  cannot  be  said,  there  is  any  principle  in  this  dis- 
tinction. This  is  nol  matter  of  positive  law.  The  whole 
doctrine  is  the  creation  of  this  Court;  founded  upon 
principles  of  natural  justice.  All  the  tUeta,  that  do  not 
relate  to  the  ease  of  creditors,  have  jb^  relation  to  the 
subject;  for  the  question  as  to  supplying  defects  in 
fnvour  of  a  wifb  or  children  is  very  different.  No  iar 
stance  hi4  occurred,  that,  a  power  being  executed  in 
due  fori9j  hut  for  a  stranger,  the  Court  has  taken  the 
subject  from  him  for  a  wife  or  ehildr» ;  though  it  would 
for  c^ditar8(48). 

lie 


(40)  Kettle  V.  Tmonshend, 
1  Salk.  187. 

(41)  Perry  v.  WhUehead^ 
ante,  YoL  VI,  644. 


(42)  Ante,VoLTn,  M. 

(43)  George  v.  MiOanke, 
ante^VoLIX,190,. 
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The  Lord  Chancellor. 
Suppose  a  power  informally  executed  for  a  stronger: 
leould  the  Court  first  supply  the  defect^  and  then  give  ^^ 

the  fund  to  creditors?  Coghill. 


ill 


Reply, 
That  is  a  very  material  case*  Certainly  there  is  no 
authority  for  that:  but  it  would  be  very  reasonable* 
The  consideration  is^  not  what  the  party  has  done,  or 
intended  to  do  ^  but  what  it  is  just  he  should  have 
done ;  and  as  he  has  contracted  for  a  power  to  increase 
the  fund  for  his  debts,  it  is  considered  just,  that  he  shall 
do  so ;  though  he  may  have  in  the  most  formal  and  ex- 
press terms  declared,  that  he  does  not  intend  that ;  but 
means  to  give  to  a  stranger.  He  is  supposed  to  have 
done  that,  which  he  had  power  to  do,  and  ought  to  have 
done. 

The  reasons  upon  which  the  judgment  at  the  Rolls 
proceeds,  that  the  compact  is  to  raise  the  money,  not 
absolutely,  and  in  all  events,  but  in  a  certain  manner, 
that  the  chance,  that  it  may  never  be  executed,  or  not 
in  Ae  manner  prescribed,  is  an  advantage  the  party 
secures  by  the  agreement,  which  no  one  has  a  light  to 
take  from  him,  are  adapted  to  the  case,  as  it  is  at  law ; 
but  exclude  the  universal  doctrine  of  this  Court.  How- 
ever difficult,  as  the  Master  of  the  Rolls  observes  it  is, 
to  discover  a  sound  principle  for  the  authority  this 
Court  assumes  for  aiding  a  defective  execution  in  certain 
cases»  ^t  principle  has  been  long  established;  and, 
where  creditors  are  concerned,  it  extends  to  the  non- 
execution,  as  well  as  a  defective  execution.  When  the 
Court  has  gone  so  &r  as  to  pay  no  regard  to  the  form, 
if  the  intention  appear,  and  so  far  in  favour  of  creditors 
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as  to  pay  no  regard  to  the  intention,  if  the  form  his 
been  pursued,  what  does  the  Court  regard  in  oppositioTi 
to  the  claim  of  creditors? 

T7ie  Lord  Chancellor. 
It  is  much  to  be  regretted,  that  the  right  of  creditors 
to  receive  satisfaction  out  of  the  estate  of  their  debtor 
should  depend  upon  either  artificial  modes  of  convey- 
ancing,   or  artificial  rules  of   law,    clashing  with   each 
other,   and  not  to  be  reconciled  to  clear  principles  of 
law  or  equity.     I   confess,    I  am  not  able  to  reconcile 
what  a  Court  of  Equity  has  been  in  the  constant  habit  of 
doing,  iEuid  what  it  has  refused  to  do.     Upon  tlie  second 
settlement  Sir  John  CoghiU  had  only  beyond  his  estate 
for  life  the  right,   if  he  chose  to  exercise  it,  to  call 
upon  the  trustees  to  raise  this  sum  of  ^000/.;   or,  if 
that  sum  should   not  be  raised  in  his  Ufe,   to  direct, 
that  it  should  be  raised  in  the  way  provided,  by  Deed  or 
Will,  with  two  or  more  witnesses.     If  this  is  to  be  con- 
sidered as  contract,  and  the  property  to  go  according  to 
this  deed,  the  conclusion  upon  principle  must  be,  that 
the  son  might  say,  that  estate  was  his  to  all  intients  and 
purposes,  as  the  survivor ;  conveyed  to  him  for  valuable 
consideration ;   subject  to  the  right,  vested  by  the  deed 
in  his  fkther^  to  call  upon  the  trustees  to  raise  this 
sum  of  money ;  which  right  he  might  exercise,  er  not : 
yet  it  is  admitted  without  any  difference  of  opinion,  and 
all  the  authorities  are  uniform,  that,  if  Sii^  John  CoghiU^ 
the  father,  had  by  his  Will,  without  any  witness,  given 
that  sum  of  money  in  satisfaction  of  his  creditors,  a 
Court  of  Equity  would  have  given  effect  to  that  disposr- 
tion^  though  not  within  the  language  of  the  power.    A 
Court  of  Equity  therefore  certainly  in  fevour  of  creditors 
takes  upon  itself  to  disregard  altogether  the  quality  of 
the  deed ;  to  alter  wholly  the  rights  of  the  parties  under 

it. 
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it.    Sir  John  CogfUU,  though  bound  to  pay  his  creditors)  1806. 

could  not  be  called  upon  by  law  to  pay  them  out  of  an       xi^*'''^ 
estate,  which  is  the  property  of  another  person.     Yet  9, 

«quily  does  so  strong  an  abt  as  to  pay  them  out  of  the      Coqhilu 
-estate,  which  was  irested,  not  in  hiniy  but  in  his  son; 
and  it  is  not  denied,  According  to  the  case  I  put,  that,  i£ 
by  this  Will,  unexecuted,  Sir  John  CoghiU  had  given  die    Power  defeo- 
fiind  to  a  stranger,  the  Court  would  stiU  have  laid  hold  ti^dy  executed 
of  it ;  in  favour   of  creditors  not  only  giving  effect   to    ^  *  *l!*"*^* 
an  act  done  defectively,  but  'Changing  Che  purpose,  and  (j^-»*  ^^jAa 
converting  that  Act.      This  appears  to  me  to  go  this  gappiy  ^i^^  j^. 
length ;  that  equity  considers  this  so  much  the  property  feet,  and  give 
of  the  person,  as  contradistinguished  from  pow«r,  that,  the  fund  to  cre- 
thongh  the  estate  ought  in  law  to  be  affected  only  by  an  ditoni,  Qiui*vu 
act,  consistent  with  the  deed,  be^lg  vested  in  another 
persoi^  until  ati  act  shall  be  done,  as  prescribed  by  the 
deed,  yet    in  favour   of    creditors   equity  acts    in  this 
manner  upon  a  principle,  which,  to  make  it  consistent, 
eeems  to  entitle  it  to  go  a  good -deal  farther. 

The  distinction  was  pressed  in  the  most  powerful 
manner  in  support  of  this  appeal,  that,  where  an  estate 
or  interest,  to  be  created  under  that  power,  is  qualified 
or  limited  to  a  third  person,  the  power  must  be  executed: 
but,  when  the  end  and  object  of  the  power  are  to  secure 
the  benefit  to  the  party  himself  by  calUng  upon  trustees 
in  his  life,  or  by  his  Will,  where  it  is  entirely  for  his 
own  use,  purpose,  and  object, .  no  qualification  of  the 
estate,  no  interest  vested,  in  a  third  person,  but  the 
interest,  is  to  be  vested  in  him  by  an  act,  to  be  done  by 
himself,  there  is  no  good  reason,  that  I  can  comprehend, 
why  the  Court  should  not  act  upon  it  £ot  creditors,  con- 
sidering it  property,  as  much  as  by  invading  the  deed ; 
getting  out  of  an  estate,  vested  in  another  person,  a 
fund  for  creditors;  thoi/gh  the  act  is  done  in  such  a 
mapper  as  not  to  take  .it  out  of  the  party,  who  has  the 

estate* 


Digitized  byCjOOQlC 


214 


1806. 


Holmes 

V. 
COOUILU 


CAS£S  IN  CHANCERY* 

estate.  It  cannot  be  represented,  as  the  foundation  of 
this  appeal,  that  in  making  the  decree  the  Master  of  the 
Rolls  has  deviated  from  any  rule  or  principle  of  this 
Court,  or  departed  from  any  decided  authority :  for  it  10 
admitted,  that  there  is  rather  a  ground  for  criticism  upon 
the  Court  and.  the  exercise  of  thiai  jurisdiction,  lehiehj 
confess  it  seems  to  me  very  difficult  to  answer,  that  the 
Court  has  not  done  more.  But  in  no  one  instance  has 
the  Court  gone  the  length,  required  of  me,  not  in  aa 
original  cause,  but  upon  an  appeal  from  the  decision  of 
a  Judge,  for  whose  opinion  I  have  the  highest  respect 
The  authorities  are  most  important,  and  follow  in  a 
series  from  the  year  1668  to  the  end  of  Lord  Hardwicke'% 
time;  from  which  it  appears,  that  the  distinction  between 
the  non-execution  and  the  defective  execution  of  a 
power  has  been  constantly  taken.  But,  if  the  argument 
in  support  of  this  appeal  prevdls,  there  must  be  an  end 
of  that  distinction;  for,  if  ever  there  was  a  power,  this 
is  one ;  and^  if  it  is  to  be  maintained,  that  wherever  the 
execution  of  a  power  brings  the  fund  into  the  party,  to 
whom  the  power  is  given,  it  i$i  absolute  property,  no 
power,  but  a  mere  naked  power  can  exist. 


It  cannot  be  maintained,  that  this  is  absolute  property, 
so  as  to  b^  assets  for  creditors,  witiiout  any  act  done, 
except  by  striking  at  once  out  of  the  books  the  very 
notion  and  character  of  a  power.  If  I  held,  that  it  was 
not  necessary,  that  any  thing  should  be  done  by  Sir  Jokn 
CoghiU,  as  he  was  the  person,  for  whose  benefit  the 
power  was  created,  but  that,  whatever  may  have  been 
the  forms  prescribed,  and  the  acts  to  be  done,  the  fund 
would  at  once  go  to  executors,  without  any  interference 
of  the  Court,  though  the  estate  was  vested  in  t|ie  sra^ 
Bot  to  be  taken  out  of  him  without  an  act  donei  it  is 
the  same  as  if  the  power  did  not  exist.  If  that  cannot 
be  laid  down  as  the  jtvle,  and  dearly  it  cannot,  there  js 

no 
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BO  oth^r  ground  upon  which  it  can  stand ;  for,  if  (Hiee' 
the  power  is  admitted  to  be  one,  that  should  be  exe- 
euted,  and  the  fund  does  not  go  at  once  to  executors, 
without  regard  to  creditors,  it  is  a  power  that  must  be 
exeeuted ;  and  then  the  great  question  arises,  to  what 
extent  a  Court  of  Equity  will  interfere* 


di^ 
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It  was  urged  very  a;bly,  that  no  authorities  have  been 
dlted,  that  can  bind  me;  as  they  go  only  this  length; 
that  Lord  Hardwiete  and  other  Chancellors  have  said, 
there  is  a  difference  between  the  non-execution  and  the 
defective  execution  of  a  power.      But  all  these  cases 
establish  this;   that    in  no    instance    even  in  &vor  of 
creditors  has  the  Court  interposed  against  a  non-execu-^ 
lion ;  and  though  in  the  particular  ini^nce  that  might  not 
be  before  the  Court,  yet,  if  that  dtstincdon  did  not  pre-- 
vail,  Lord  Hardwicke  would  never  have  expressed  him- 
self, as  he  did,  in  Lord  Townshend  v.  Windham  (44). 
The  appellants  are  obliged  to  admit,  that  Lord  Hardwicief 
laust  have  considered  that  to  be  the  rule  of  the  Court 
applicable  to  this  case;  and  have  no  way  of  getting  out 
of  that  but  by  setting  off  against  it  the  case  of  Bainttm 
V.  Ward  ( 45 ) :  but  in  that  case  there  had  beeh  an  exe^ 
cution  of  the  power ;  and  then,  that  is  not  a  proper  appli- 
cation of  Lord  Hardwicke^s  declaration,  which  supposes 
him  to  contradict  every  thing  he  said  upon  every  pre- 
vious occasion,  and   afterwards,   and  not    as    speaking 
with  reference  to  the  particular  case  before  the  Court.     If 
Lord  Hardwicke  is  considered  as  speaking  with  reference 
to  that  particular  case,  all  is  consistent ;  that  a  Court  of 
Eqmty  goes  the  length  of  supplying  defects  in  the.  exe- 
cution of  a  power;  but  has  left  to  the  person,  who  has 
the  power,  tirhether  he  will  execute,  cit  not    You  must 

have 


(44)  2  Vet.  I. 

(45)  Stated  from  the  Re^ 


ffUier'g  Book,  mie,  Vol.  VII, 
503,  note. 
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1806.         have  intention :  some  act  indicating  an  intentipn  to  exe-' 
cute;  and  then,  though  it  is  done  imperfectly,  he  shall 


MoLMBS       j^  considered  as  executing  it;  and  the  Court  will  help 

CoGHiLL.      him  out  for   the  purpose  of  justice  in    the  particular 

instances  of  persons,  who  are    the    favourites  of  tbb 

Court ;  as  they  are  the  favourites  of  justice.    The  case 

Want  of  Sur-  stated  of  the  copyhold  is  apposite.    This  Court  supplies 

render  sup-      the  surrender,   but  not  the  Will,  for  creditors.    There 

plied;  if  Copy-  must  be  the  Will;,  then  the  Court,  informed  of  the  in* 

hold  estate  is  ^^^^j^  ^y  that  Will,  completes  it,  as  in  the  other  case, 

erne      or       supplying  the  surrender. 

For  these  reasons,  it  is  impossible  for  me  to  attempt 
to  make  a  precedent  in  this  case.  I  lament,  that  these 
difficulties  and  inconsistencies  are  to  be  found  upon  this 
subject.  They  are  for,  the  consideration  of  the  legis- 
lature; who  may  declare,  that,  where  a  power  is  given 
to  disj>ose  of  property  by  a  certain  act,  if  the  party  dies 
without  doing  that  act,  still  it  shall  be  assets.  But  I 
must  take  great  care  not  to  extend  the  jurisdiction,  and 
begin  by  doing  that,  which  has  never  been  done  by  any 
of  my  predecessors.  My  opinion  is  therefore,  that  this 
decree  should  be  affirmed. 
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1806. 
Feb.  Vitk. 
18M,  24^/1.     The  countess  of  LINCOLN  r.  The  DUKE  op 

^Wi^  14/*  NEWCASTLE. 

and  18fA. 
CoTenant  in  a  ^HIS  cause  came  before  the  House  of  Lords  upon  an 
marriage  set-  Appeal  by  the  Countess  of  Lincold,  and  Lord  and 

tlement  to  set-  Lady  Folkstonef  from  part   of  the  Decree,  pronounced 
tie  leasehold    hy  Lord  Loughborough (46). 
esUtes  in  trust     "^  ^ 

for  such   per-      ^^ 

sons  and  «uch  '^^^  Decree,  as  far  as  concerned  the  leasehold  manor 
or  the  like  et-  ^^^  premises,  declared,  that  the  indenture  of  ^  settle- 
tates,  ends,  in*  ment,  dated  the  20th  of  May ^  1775,  so  far  as  respeded 
tents,  and  pur-  the  performance  of  the  covenant  therein  contained,  to 
poses,  as  far  as  convey  the  leasehold  manor  and  premii^s  situate  at 
the  law  will      jfewc^hy  in  the  county  at  Nottingham,  ought  to  be  esta- 

.    ,  ^   ,  blished,  and  the  trusts  thereof  performed  and  carried 

declared  con-  .  .  ,    ,       .,         •,«.,!, 

^^»:..*  —1  uato  execution;  and  that  the  said  leasehold  manor  and 
oeming  real  ' 

estates  limited  pi^^nus^s    ought  to   be  settled,  subject   to    the  several 

to  the  first  and  annuities,  charges,  and  incumbranced,  affecting  the  same, 

other  sons  in  in  trust  for  the  respondent  jRKmry  Duke  o{  Newcastle, 

tail  male,  with  and  his  executors,  administrators,  and  assigns ;    but  if 

several  re-       j^^  should  die  under  the  age  of  21  years,  without  leav- 

™""^ ,®"'  *f '    ing  issue-male  of  his  body,   living  at  the  titoe  of  his 

inff  the  abso-  ^^^»   ^^^  ^  ^'^^   ^   ^^  respondent  Thomas  Pel- 

late  interest  in  ^^'^  Pelhcnn  CSUUon,  hift   brother,    and   the   executors, 

theleasdiold     administrators,    and  asrigns  of  the    said  Thomas  Pel" 

estates  to  the  ham  Ptlham  CUnian ;   and  if  he  should  die  under  the 

first  tenant  in  age   of  21   years»   without   leaving   issue-male   of  his 

»ul  in  posses-  ^^^y  jj^j^  ^  yAb   death,   then  in  trust  for  the  ap- 

2d  S^V^  peflant  Viscountese  Folistone,  then  Lady  Catherine  Pel^ 

of  twMitveM   ^^^"^  Clintom,  and   her   executors,   admmistrators,   and 

assigns;  but  if  she  should  die  under  the  age  of  21 

yecrr,   wiUiuut  leaving  issue  of  her  body  living  at  the 

time  of  her  death,  then  in  trust  for  Lady  Atma  Maria 

Petham  Clinton,  abd  her  executors,  administrators,  and 

assigns  i 
<4e)  Tks  Ihike  ff  NeuHsastk  v.  The  Counteu  of  XincoM^ 
anis.  Vol.  m,  307. 
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aaogns;    and  if  she  should  die  under  the  age  of  21         18O6L 

years,  without  leaving  issue  of  her  body  living  at  her         ^;p'^ 

death,  then  in  trust  for  Lady  Charlotte  Pelham  Pelkam     >^  ^ 

ClintoH,   her  sister,  and  the  executors^  administratorsi      l,iifcoi.ir 

and  assigns,  of  the  said  Lady  Charlotte  Pelham  Pelhaa^  v* 

CUnUm:  but  if  she  should  die  under  the  age  of  «1   TheDakeef 

years,  without  leaving  issue  of  her  body  living  at  her  -^"^castia 

death,  then  in  trust  for  Oeorge  Brydgee  Bnuknell  and 

Matim  Whish,  the  surviving  executors  of  die  Will  of 

Hetun/f  late  Duke  of  Newcastle,  upon  the  trusts  in  suck 

WiU  declared  of  and  conceming  the  personal  estate  of 

the  said /Zisnry  Duke  of  Newcastle,  thereby  bequeathed 

to  the  said  George  Brydgee  BrudeneU  and  Martin  Whiih^ 

and  tpr  the  late  Marquis  ef  Hertford,  and  the  late  John 

Jackson,  deceased;  and  it  was  ordered,  that  the  Master 

should  settle  the  proper  conveyance  of  the  said  lease* 

hold  premises  accordingly:  And  it  was  farther  ordered^ 

that   the   appellant,   the  Countess   of  Lincoin,  Qeorge 

Brydges  BrudeneU,  and  all  other  proper  parties,  as  the 

said  Master  should  direct,  should  join  in  such  convey<- 

ance ;  and  it  was  ordered^  that  the  said  Master  should 

take  an  account  of  the  rents  .and  profits  of  the  said 

leasehold  manor  and  premises,  accrued  since  the  death 

of  the  said  Thomas  late  Duke  of  Newcastle,  camm  to 

the  hands  of  the  appellant  Frances  Countesa  of  Lm^ 

coin,  &c 

From  this  Decree  die  Countess  of  lAncoln,  and  Lord 
and  Lady  FoUcstone,  appealed ;  praying,  that  the  De^ 
eree  may  be  reversed  or  varied,  and  that  Ae  Ml  of  the 
leqpcndent,  the  Duke  of  Newcastle,  so  £nr  a»  it  rdbtes 
to  the  Newark  estate,  majr  be  ordered  to  stajMl  dismissed^ 
for  the  following,  amongst  other,  reasons: 

1st  because  the  Decree  has  declared,  that  the  lease- 
hdid  manqr  and  premises  at  Newark  ought  to  be  setded 

in 
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in  trust  for  the  respondent /fenry  Duke  ofNewcoiik, 
in  manner  before-mentioned/  and  upon  such  other  trusts 
as  before  also  mentioned,  and  has  directed  a  conveyance 
thereof  accordingly ;  whereas  the  appellants  are  advised, 
that  such  Decree  ought  to  have  declared,  that  according 
to  the  covenant  in  the  settlement  of  the  SOth  of  May^ 
1775,  Henry  Pelham  Clinton^  commonly  called  Lord 
Ctintony  became  absolutely  entitled  to  the  leasehold  mafior 
and  premises  at  Newark\  and  that  the  appellant  die 
Countess  Dowager  o{  Lincoln,  as  his  personal  represen- 
tative, has  become  entitled  thereto,  for  the  benefit  of 
herself,  and  the  appellant  Viscountess  FoUutonet  as  his 
next  of  kin. 


2d.  By  the  settlement  of  1775  certain  freehold  estates 
ore  limited,  after  the  death  of  Henry  then  Earl  aflAn- 
coin,  to  the  use  of  his  first  and  other  sons,  in  tail  male, 
with  remainders  over;  and  by  the  same  settlement  Henry , 
then  Duke  oi  Newcwtle,  covenanted  to  assign  the  lease- 
hold manor  and  premises  at  Newark  in  trust  for,  and  for 
the  benefit  of,  such  person  and  persons,  and  for  such  or 
the  Bke  estate  and  estates^  and  for  such  and  the  like  uaes^ 
intents,'  and  purposes,  as  was  therein  before  mentioned^ 
of  and  concerning  the  freehold  estates  therein  before 
limited^  so  for  as  the  law  in  that  case  would  allow  and 
permit  These  are  the  terms  of  the  covenant :  but  the 
limitations  directed  by  the  Decree  are  inconsistent  with 
them ;  and  it  is  submitted;  on  the  part  of  the  appellants, 
that  the  safest  rule  of  construction  of  this  covenant  would 
have  been  to  abide  literally  by  the  limitations  as  ex- 
pressed in  the  deed,  vis.  asfar  at  the  law  would  allow 
them  to  go,  and  not  to  invent  a  new  and  different-set 
pf  limitations,  : 

ad.  It 
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Scl.  It  should  be  observed,  that  by  the  deed  of  the  1806. 


The 


Nbwcastlb. 


14th  of  May  J  1772,  Henry  ^  Duke  of  Newcastle  cove- 
nanted to  settle  the  leasehold  manor  and  premises .  at    ctnJ^j^  ^t 
Newark,   in  trust  for  Henry,  Earl  of  Lincoln  for  life,      Lincoln 
aud,  after  his  decease,  in  trust  for  his  first  and  other  v. 

sons  successively,  as  far  as  the  law  will  allow,  without  3^^?"!!f--*^ 
any  .view  to  other  branches  of  the  Duke's  fiimily;  and 
a$  the  issue  male  of  Henry,  Earl  of  Lincoln  must  be 
considered  as  having  been  the  principal  objects  of  the 
deed  of  1775,  which  was  a.  settlement  made  on  his  mar- 
riage, the  covenant  in  the  deed  of  1775  ought  to.be  con^ 
strued  agreeably  to  the  trust  in  the  deed  of  1772. 

J.  Mansfield. 

S.  Romilly. 

Reasons,  alleged  by  the  Respondents  for  affirming  the 
Decree. 

1st.  This  bill  called  upon  the  Court,  to  execute  a 
covenant  of  Duke  Henry,  contained  in  the  settlement 
made  on  the  marriage  of  his  son,  with  regard  to  the 
leasehold  premises  in  question;  which  are  holden  for 
years.  The  covenant  was  expressly  to  do  ViftUtire  act, 
and  the  trusts  therefore  to  arise  under  it  were  purely 
exectiiory.  The  covenant,  which  the  Court  is  thus 
called  upon  to  execute,  ( and  on  the  face  of  which  it  ap- 
pears that  the  Duke  was  aware  of  the  difierent  natures 
of  freehold  and  leasehold  property,  whieh  rendered  the 
limitations  of  the  former  inapplicable  in  a  great  de- 
gree to  the  latter  )  is,  that  he  the  said  Duke  should  weU 
and  sufficiently  **  transfer  and  assign  to  the  trustees, 
'^  their  executors,  administrators,  and  assigns,  the 
*^,  said  manor  of  Newark,  &c.  and  all  the  estate  and 
/'  interest  which  the  said  Duke  then  had,  or  should 
"  have,  Qr  bp  entitled  to,  in  the  said  leasehold  pre* 
'*  mises ;  to  hold  to  the  said  trustees,  their  executors^ 

"  admi- 
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laotf.         '^  administrators,  and  assigns,  in  trust,  /br  and  f(xr  tie 
)j^         •*  benefit  of  such  person  and  persons,  and  for  such  or  ike 
C!mintii*fl  of    "  '**^  estate  and  estates,  and  for  such  onr  the  Uie  efndi, 
Lincoln      "  «»^««<'>    ond  purposes,  •  as   are    therein-before  men- 
V.  ^^  tioned.    Of  and  concerning  the  said  castles,  honours. 

The  Doke  of  €€  g^-  gg  far  as  the  law  would  ifir  that  case  allow  or 
KawcASTM.  uperpMt.*'  The  Court  therefore  hds  to  consider,  who 
those  persons  inrere,  so  to  he  benefited:  what  those  ends, 
intents,  i(i|d  purposes,  were,  so  to  he  answered :  and 
what  estates  or  limitations  of  the  leasehold  property, 
•which  oouU  be  allowed  or  permitted  by  law,  were  best 
calculated  to  benefit  those  persons,  and  tp  answer  those 
ends,  intents,  and  purposes.  To  ascertain  these  seve- 
ral matters,  reference  must  be  had  to  the  fimitations 
of  the  freehold  estates :  from  which  it  appears,  that  the 
first  and  other  sons  of  the  Earl  of  Lincoln,  alid  of  Lord 
Thomas,  and  of  Lord  John,  &c.,  were  to  take  in  succeS" 
sum ;  and  that  the  estates  thereby  limited  to  them,  were 
BUoh  as  would  not  enable  any  one  cf  them  to  acquire  an 
ahsohde  kiterest,  and  thereby  defeat  the  subsequent  li- 
teltations,  before  such  person  hod  attained  the  age  cf 
iweHty-ane  years ;  hut  the  leasehold  estate,  ftom  its 
nature,  was  incapable  of  ihe.same  limitations.  The  mo- 
n§ent  it  vested  in  a  tenant  in  taily  it  vested  absolut^. 
How  then  were  ihe  limitations  of  the  leasehold  to  be 
made  to  correspond  in  effect  the  most  nearly  witih  those 
of  the  freehold  ?  By  preventing  its  vesting  under  the  age 
ef  twenty-one.  By  this  operation,  the  succession  of  tike 
leasehold  was  insured  nearly  to  the  extent,  in  which 
that  of  the  freehold  waa  by  the  limitations  of  the  selk 
tlemavt*  If  it  be  said,  that  by  suspending  the  vestlhg'of 
the  leasehold  in  the  person,  in  whom  the  freehold  is 
nested  by  the  settlement,  the  covenant  of  the  setders, 
with  regflffd  to  assigning  the  leasdbold/or  the  Uie  estates 
M  the  fre^old,  is  not  complied  with,  Ihe  answer  is, 
Aat  it  is  most  manifest,   that  the  general  or  primary 

end. 
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0nd,  inieni,  aful  purpose  of  the    settlement,   was  to  in^  1809. 

mtte  the  smeeegsum  ;  and  that  the  limitation  of  the  estates  ^^^ 

The 

was  merdy  the  mode  of  efiecting    that  object.      And  CaaniiMgaf 

therefore,  that,  whatever  may  be  the  case,  with  respeot  Lincoln 

to  trusts  executed,  yet,  in    a  case   of    a  trust  clearly  v. 

ea:ecmiory,  as  this  is,  the  Court  will  efieot  such  general  ^J^^^^ 

object,   by  such  means  as  pre  best  calculated  for  that 

purpose. 


Kewgastul 


Sd»  If  it  be  said,  that  what  is  required  by  this  bill  did 
not.  go  to  the  utmost  extent  of  what  the  law  might  da, 
in  suspending  the  vesting  of  the  leasehold,  and  that  the 
Court  cannot  take  upon  itself  to  prescribe  limits  in  the 
modiftcatioii  of  estates,  which  the  parties  to  the  settb- 
ment  have  not  themselves  prescribec^  it  may  be  answered, 
that  the  intention  of  the  parties,  which  the  Court  is 
called  upon  to  carry  into  effect,  is  not  to  suspend  the 
vesting  to  the  utmost  extent,  that  might  be  by  law  :  but 
ii  is  to  settle  the  leasehold  for  the  benefit  of  such  pet" 
sons,  and  for  such  estates,  and  for  such  ends,  intents, 
and  purposes,  as  were  before  declared  of  the  freehold, 
so  far  as  the  law  would  allow ;  and  surely  it  is  compe* 
tent  to  the  Court  to  decide,  what  limitations,  or  modifi-^ 
cations  of.  the  leasehold  are  best  calcohted  to  answer 
such  intention.  It  is  a  difficulty,  not  greater  than  the 
Court  is  in  the  daily  habit  of  encountering. 

3d*  With  respect  to  authorities — ^it  is  submitted  oa 
the  part  of  the  Respondents,  that  the  cases  of  Stanley  v^ 
Ijcigh  ( 47),  and  Gower  v.  Grosvenor  (  4$  ),  (in  particular. }, 
warraxit  the  prayer  of  this  bill.  Those  cases  speak  of  thi^* 
piode  of  limitation  of  leaseholds,  as  part  of  the  known 
Jaw  of  the  Court,  in  cases,  where  the  Covirt  i»  called 

upon^ 

(47)  Stanley  y.  Zet^/*,  2  P,  i Samardi$ton'$  Bepprts,  54; 
W,  680.  and  from  a  more  completer 

(48)  eotrer  V.    GresoenoTy     MS.  note,  5  ilfodcr.  337. 
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upon  to  direct  the  conTeyance.  But  the  numerous  cttes, 
to  be  found  on  the  subject  of  executing  marriage  ar- 
ticles, are  all  in  principle  authorities  in  favour  of  the 
Respondents :  and  it  is  unnecessary  in  this  case  to  consi- 
der the  decisions  of  the  Court  in  cases,  where  the  parties 
have  taken  upon  themselves  by  Will  or  settlement  to 
execuie  their  own  intentions,  or,  (in  other  words)  where 
the  trusts  have  been  finally  declared  by  the  instrument^ 
themselves. 

8p.  PercevaL 
T.  M.  Suiion. 


This  Appeal,  having  been  argued  at  the  Bar  of  the 
House  of  Lords  on  the  17th,  18th^  and  24th  of  Febru- 
ary, stood  for  judgment. 


April  14th.         Lord  Ellenborough,    Chief  Justice,  having    stated 
the  case,  spoke  to  the  following  effect: 

The  object  of  this  covenant  was  to  oblige  the  Duke  of 
Newcastle  to  settle  these  leasehold  estates  in  like  man- 
ner as  the  freehold  estates  were  settled,  by  the  terms 
of  the  deed.  But  the  effect  of  the  different  nature  of 
the  estate  is  familiar ;  that  a  tenant  in  tail  acquires, 
^  when  of  age,  the  power  of  unsettling  an  estate   of  in- 

heritance by  suffering    a  recovery  :   but,     if  personal 
estate  is  included  in  that    limitation,   the  absolute  in- 
terest,  transmissible,   is  vested  in  him  upon  his  birth. 
Contemplating  the  effect  of  this  settlement  upon  pro- 
perty of  these  different  natures,  the  question  with  re- 
ference to  this  covenant  is,  how  far  the  law  will  allow 
the  transmission  of  personal  estate  to    be   assimilated 
to  that  of  the  inheritance :  so  as  to  make  the  one  al- 
$  other,  in  a  fair  sense  and  meaning,  to 
ne  of  succession.    Such  is  the  nature  of 
that  a   person,   claiming  it  under    a 

limiu- 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY.  225 

limitation  in  tail,  acquires^  unless  there  is  a  provision  to  180G. 

the  contrary,  the  a1)solutei  indefeasible  interest,  and -the         "^y^ 
effect  is,   that  the  line  of .  succession  with  the  freehold     Coantess  of 
estate  will  be  broken.    There  is  a  known  mode,  per-      Lincoln. 
fectly  familiar  to  oenveyaticers,  by  which  that  is  postponed  v. 

to  a  more  distant  peri6d;  by  letting  the  .term  continue  a  e  ot 

in  trustees,  upon  trust  to  pay  the  rents  and  profits  to 
the  Cestui  que  trust  until  the  age  of  21,  and  to  assign     Settlement 
to  him  at  that  period ;  with  a  limitation  over  in  the  event  of  a  term  for 
of  his   death  under  that  age;   by  which .  provision  the  J®*"* 
ulterior  limitation,  which  would  otherwise  be  frustrated, 
the  term  vesting  absolutely  in  the  tenant  in  tail,  is  pre- 
served.   This  practice  of  conveyancers  is  referred  to  by 
Lord  Macclesfield^  by  Sir  Joseph  JekyU,    in  Stanley  v. 
Ztd^A  (49),  and  afterwards  by  Lord  Hardwicke  inQower 
V.  Grosvenor  (SO). 

Upon  that  practice,  though  established  by  these  au- 
thorities, some  doubt  has  been  thrown  by  subsequent 
decisions ;  one  of  which  is  Foley  v.  Bumell  {51 ) ;  before 
Lord  Thurhws  and  afterwards  before  the  Lords  Commis'- 
aioners,  lAxtA,  Loughborough^  Mr.  Justice  Ashkurst,  and 
Baron  Hotham,  In  that  case  Lord  Commissioner  ^^A/ivrs/, 
takes  a  distinction,  (whether  it  is  perfectly  satisfactory, 
or  not,  I  do  not  say,)  between  articles  or  covenant, 
and  aWill ;  where  the  testator  takes  upon  himself  to  be 
his  own  conveyancer :  prescribing  the  particular  mode 
of  limitation.  That  case  was  followed  by  Vaughan  v. 
JBurslem  {52):  a  decision  by  Lord  Thurlow,  which  I  can- 
not reconcile  with  the  Decree  in  this  cause.  But  this 
distinction  appears.  That  also  w$is  the  case  of  a  Will : 
the  testator  executing  his  own  purpose:  in  this  in- 
stance 

(49)  2  P..WUL  686;     see  (51)  1  Bro.  C.  C.  274. 
page  689.  (62)  3  Bro.  C.  C.  101. 

(50)  3 J^amarc/,  54.  diffacTcT. 
337. 

Vol.  XII.  P 
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1006.^         sfaAce  there  is  a  covenant  to  do  this  by  any  pracficaUe 
"^^  mode :  the  only  question  is,  whether  it  is  legal,  or  not. 

Coontess  of     ^^  ^^  ^^  ^^8*''   ®^®^* .  ^^^^  ^  ^  8^^®*  *^  *^  ^y  *"y 
Lincoln      wode. 

w.  •  .. 

wtwcilJTL'^  The  Decree,  which  is  the  subject  of  thk  Appeal,  is 
in  conformity  to  the  decisions  of  Lord  Macclesfield  anct 
Lord  Hardwicie ;  and  stands  upon  principles,  allowed 
up  to  the  period  of  Vaughan  v.  Burslem.  The  intention 
is  clear.  *  It  is  impossible  for  a  party  U>  express  more 
plainly  his  meaning  and  wish,  that  this  leasehold  estate, 
sa  essential  to  the  dignity  and  consequence  of  this  family, 
and  necessary  for  a  variety  of  purposes  of  convenience, 
should  go  with  the  freehold  estates,  as  far  as  the  Law 
would  allow;  which  object  will  be  attained  by  prevent- 
ing the  first  tenant  in  tail  from  taking  the  absolute  pro- 
perty; letting  it  go  over;  and  considering  it  vested  in 
the  present  Duke ;  who,  it  is  said,  has  attained  tbe  age 
of  ^\ ;  and  therefore  acquired  the  absolute  property*  I 
propose,  therefore,  to  your  Lordships,  that  this  Decree 
shall  be  rectified  by  preserving  the  declaration,  that  this 
settlement,  so  &r  as  reispects  the  performance  of  die 
covenant  as  to  the  leasehold  manor  and  premises  at  Neuh 
urkf  ought  to  be  established,  and  the  trusts  performed, 
and  carried  into  execution ;  and  that  the  said  manor  and 
premises  ought  to  be  settled,  aubject  to  tiie  charges  and 
incumbrances,  in  trust  for  the  respondent  Henry,  Duke 
of  Newcastle,  his  executors,  administriators,  and  assigns; 
who  has-  since  the  time,  at  which  this  Decree  was  pro-* 
nounced,  attained  the  age  of  21 ;  omitting  the  subsequent 
limitations. 

Xorcf  Eldon* 
I  requested  your  Lordslnps  to  postpone  judgment  in 
this  cause  from  my  conviction,  that  this  Decree  hi  wrong, 

upon 
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upon  the   pnnciple,   stated  by  the  noble  and  learned         .IB06. 


The 


Lord,  who  has  preceded  me ;  and  from  the  very  strong 
opinion  I  have^  that  it  is  wrong  upon  many  other  points;     Countess  of 
and,  that   the  mode,   in  which  the  noble  and  learned       Lincoln 
Lord  proposes  to  alter  it,  is  unsanctioned  by  precedent,    ^        v. 
and  is  contradicted    by  the  decision  of  Lord  Thurlow.    ^"^^  ^^^^  ^^ 
It  is  not,  however,   in  consequence  of  any  attachment 
to  my  opinion,  that  I  presumed  to  address  that  request 
to  your  Lordships ;  but,  considerii^  this  to  be  a  case  of 
the  greatest  importance,   one,   that  must  establish  for 
the  first  time,  how  a  Court  of  Equity  will  execute  such 
a  covenant  as  this,  and  in  which  one  party  seeks  to  exe- 
cute it  in  direct  opposition  to  decisioni  it  appeared  to  me 
extremely  important,  ¥rith  reference  to  the  state  and  con- 
dition of  that  great  mass  of  property,  wliich  at  this  day 
deserves  as  much  attention  as  the  inheritance,  that  this 
cause  should  undergo  so  much. discussion,  that  in  future 
it  may  be  known,    how  such  covenants  ave   executed; 
that  conveyancers  may  understand,   what  is  the   effeet 
of  such  covenants,    and  of  WiUs,    creating    executory 
trusts. 

There  is  no  difference  in  the  execution  of  an  Exe-    No  difference 
cutory  Trust,  created  by  a  Will,  and  of  a  covenant  in  "°   ^he  execa- 
marriage  articles.      Such   a  distinction  would  shake   to      **  ^^  *^  ■^^■* 
their  foundation  the  rules  of  Equity  (53).   The  alteration  ,     ^:..       * 
in  this  Decree,  that  has  been  suggested,  will  keep  your  ^  covenant  in 
Lordships    clear    of   many  important    difficulties,    with  marriage  ar- 
whiob  you  must  have  been  embarrassed,  if  the  Duke  of  tides. 
Newcastle  bad  not,  which  I  take  to  be  now  admitted^ 

attained 

(53)  Lord  MtntMTs,  \  Ball  JertQtse  v.  The  Duke  ofNor^ 
4*  Beat.  25,  6,  Stratford  v.  thumberland  ;  and  certainly 
Powell,  refers  to  this  pas-  not  to  be  collected  from  the 
sage,  as  importing,  that  there  very  clear  and  precise  terms, 
is  no  distioction  between  a  in  which  the  proposition  is 
Will  and  Marriage  Articles :  here  stated.  See  2  Ves.  Sf 
a  sense  disclaimed  by  Lord  Bea.  369.  Blackburn  v.  Sto- 
Eldan,    iJac.  SfWalk.  571,      bks,  6  Madd.  260. 
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1800.  attained  the  age  of  SI.    But,  that  this  suhject  mayBr, 

^tlX*'  understood  in  future,  it  is   fit  to   examine   it.  with  that 

ihe 

-ri      *        c    view. 
Couptess  of 

Lincoln 

V.  ♦  The  known  practice  of  conveyancers  is  much  older 

The  Duke  of  ^jj^„  Stanley  v.  Leigh (5*).     No  point  of  this  kind  was 
r  ♦  99R  1  *   determined  in  that  case.     The  point  was,  whether,  where 
Settlem    t    f    *^^^®  ^®  *  limitation    over  of  a    term  for  jears  in  de^ 
a  term  for       fe^lt  of  issue  of  the   first  taken    he    takes  absolutety. 
jears..  ^^^  Joseph  JekyU  refers  to  the  known  pfactice  of  con* 

veyancers,  as  the  medium  of  proof,  that  the  limitation 
contended  for  was  not  too  remote.  The  practice  of 
conveyancers,  as  there  stated,  is,  that  they  limited  lease- 
hold estates  to  a  person  for  life,  with  successive  remain*- 
ders  to  the  first  and  other  sons  at  21 ;  if  any  died  under 
that  age,  devesting  the  estate ;  with  a  limitation  over,  if 
all  died  under  that  age.  That  known  law  of  convey- 
ancers will  never  suit  the  purpose  of  the  execution  of 
micb.a  covenant  aa  this ;  fiot  providing  for  the  case  of  a 
ton-  dying,  leaving  a  son ;  and,  the  objtsct  of  these  con- 
veyances being  to  knit  the  leasehold  estate  to  the  free^ 
hold,  if  the  son  dying  left  issue  to  take  the  freehold 
estate,  the  estates  would  be  separated ;  ^hieh  onght  not 
to  be  permitted ;  the  primary  object  being,  that  they 
should  go  together. 

In  Gower  v.  Grosvenor{5&)  Lord  Hardmeke  decides 
nothing  upon  the  subject  I  iviU  read  what  his  Lord- 
ship says ;  as  it  is  very  strong  reasoning  in  support  <^ 
the  execution  of  a  direction^  or  a  covenant,  ereatix^  a 
modifi/eation  and  limitation,  not  as  far  as  the  Law  will 
pertoit,  but  to  such  an  extent,  short  of  that,  as 
wilT  enable  yon  to  execute  the  primary  object  to 
keep  the  estates  together,  as  fkr  as  the  Law  will  enable 
you.  '  Lord  Hardmeke  states  the  practice  of  convey- 
ancers ;  and  carries  it  farther,  according  to  the  Report 

in 

(54)  2  P.  WiU.  686.        (55)  3  Bamard.  54.  5Madd.  337. 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY.  220 

Ml  Bdmardisiotif  and  according  to  the  kAown  practioe  of         1806'. 
conveyancers,  which  is  adopted  in  the  direction  'of  the  "rk^ 

decree  now  under  consideration^  than  the  passage  ( 56  )     nQ^ntess  o€ 
in  Stanley  v.  Leigh.     Lord  Hardwicie  says,  k  is  the       Lincoln 
known  practice  of  conveyancing  to  limit  leasehold  estate-  v. 

to  a  tenant  for  life,  then  to  the  son;  either  to  be  abso-    *  ® 

solutely  vested  m  him,  when  he  shall  attain  die  age  of 
twenty-one,  or  upon  his  birth ;  to  be  devested,  if  he  dies 
imder  that  age ;  and  to  go  over,  but  not  upon  the  simple 
oontingency  of  his  death  under  the  age  of  twenty-one ; 
as  Sir  Joseph  JehyU  says ;  but,  if  he  shall  die  under  the 
age  of  twenty-one  without  isiiue,  generally ;  if  the  object 
be  to  limit  an  estate  in  tail  general ;  or,  without  issue 
male ;  if  an  estate  in  tail  male  be  the  object. 

But  this  is  not  carrying  it  as  far  as  the  law  will  per* 
mit;  for  the  moment  a  son  comes  to  the  age  of  fourteen, 
he  may,  subject  to  the  contingency  of  his  death  under 
the  age  of  twenty-one,  not  leaving  issue  male,  bequeath 
the  leasehold  estate.  Suppose,  he  dies  under  the  age  of 
twenty-one,  leaving  issue  male :  that  issue  male  would  not 
take  the  leasehold  estate,  as  he  would  the  real  estate: 
but  the  leasehold  estate  would  be  part  of  his  general 
personal  estate ;  which  may  go  to  his  next  of  kin,  atid 
equally  to  the  wife  with  them ;  or,  in  some  parts  of  the 
kingdom,  the  larger  portion  to  the  wife.  Therefore 
the  proposition,  that  the  leasehold  estate  is  made  un« 
alienahle,  as  long  as  the  rules  of  law  wiU  permit,  as  was 
aaid  by  Sir  Joseph  Jekyll  and  Lord  Hardwickey  is  not 
true  in  any  sense :  one  sense  of  tho3e  words  being,  that 
you  are  to  make  use  of  all  the  modificaticms  and  limita- 
tions the  law  wiU  admit,  to  select  those,  that  will  enable 
you  to  execute  the  primly  purpose,  to  knit  together  the 
tvo  estates,  ^s  long  as  the  law  admit. 

-  The 
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The 
Conntesfl  of 

LiHCOLW 

The  Duke  oF 

NliWCASTLtS. 

Distinction  be- 
tween a  Will, 
making  a  di- 
rect gift  and  a 
covenant  by 
Articles,  to  be 
executed;  not 
between  a  co- 
vedant  upon 
consideration 
of   marriage 
and  an  Exe- 
cutory Trust 
by  WilL 


The  decision  in  this  cause  goes  upon  a  supposed  dis- 
tinction between  marriage  articles  and  Wills*  There  is 
a  distinction;  if  the  Will  makes  a  direct  gift,  and  the 
articles  contain  a  covenant,  to  be  executed.  But  the 
distinction  between  a  covenant  upon  consideration  of 
marriage  and  an  executdry  trust  under  a  Will  is  new 
to  me*  Lord  Harckpicke's  opinion  in  two  cases  upon 
Wills  is  directly  contrary  to  that  of  Lord  Thurhw,  ex- 
pressly upon  the  point,  that  those  were  not  cases  of 
direct  gift,  but  a  direction,  how  the  property  wais  to 
be  held  and  enjoyed ;  under  which  direction  a  convey- 
ance or  settlement  was  to  be  made.  Upon  such  ah  exe- 
cutory trust  the  same  principte  prevails  as  upon  mar- 
riage articles. 

The  limitation  in  Gdicer  v.  Grosvenor  was  to  the 
heirs  male  of  the  family,  according  to  a  manuscript 
note:  the  report  in  Barnardiston  has  the  word  '*  sue- 
"  cessively;"  which  makes  no  difference.  Lord  Hard- 
fticie  says,  the  question  is  very  considerable,  not  only 
in  respect  of  the  linaitations  of  personal  chattels,  but 
upon  the  frequency  of  these  clauses  in  Wills  andSettle- 
ikientsr  he  thought  that  clause  was  clearly  a  directory 
clause  only;  thait  he  would  construe  it,  as  fkr  as  the 
words  could  be  applied,  ngreeable  to  the  law;  there 
was  no  direct  gift  to  any  one ;  but  only  a'  direction, 
how  the  testator  would  have  those  chattels  got  they 
vested  in  the  executor ;  the  properly  was  in  himj  and 
to  be  considered  as  given  te  him,  to  settle  in  the  mannisr 
directed  by  the  Will. 


That  I  construe,  as  shewing  the  opinion  of  Lord 
Hardmcke,  that  the  executors  took  this  property  upon 
a  trust,  to  settle  it  according  to  the  WiB.  The  prin-* 
cipal  difficulty  I  have,  arises  from  the  contradictory  de- 
cisions upon   this    subject     The   principle    here    laid 

down 
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^etm  by  Lord  Hardwicke^  -  appears  to  me  to  be  thel>e8t{  IBOG. 

and  I  wish,  it  had  been  abided  by ;  and  I  give  your  "TT^ 

liOrdships  this    trouble,   with   the  view^  that  the    law    Countess  of 
may  hereafter  be  .understood.    Lord  Hardmcke  farther       Lincoln 
«ay8,  clauses    of  this  nature  are  common  in  marriage    ^     v. 
cuticles ;  and  it  is  dwigerous  to  adhere  to  the  limitations 
of  the  freehold  estate ;    so  as  to    overturn  the  express 
intention;  where  the  intention    is,   not  to  constitute  a 
particular  limitation,  but  to  leave  it  to  the  law« 

That  is  the  case  of  the  Will ;  in  which  a  testator 
does  not  take  upon  himself  to  say,  what  the  limitations 
.shall  be;  but  expresses  his  general  purpose;  leaving  it 
4o  a  Court  of  Equity  to  say,  in  what  manner,  and  by 
what  conveyance,  that  will  be  best  effected.  This  being 
Lord  Hardmek^^  opinion  in  that  case,  in  another 
case  (57)  his  l4ordship  is  represented  to  have  recog- 
nised the  ground  of  his  opinion,  as  to  what  he  said,  io 
Gower  v.  Grosveuor^  ( for  it  is  not  a  decision)  as  standing 
upon  this  principle,  that  a  Will  of  this  sort,  which 
does  not  give  by  way  of  direct  gifl,  but  leaves  it  to  the  Executory 
law  to  frame  the  conveyance,  under  which  the  party  is  Trust  by  WilL 
intended  to  take  by  a  general  expression  of  intention,  is 
to  be  considered  as  creating  an  executory  trust. 

The  next  case  is  Trqffbrd  v.  Traffbfx^  {58);  upon 
which  the  first  observation  is,  that  I  never  found  any 
person,  or  any  book,  that  could  inform  me,  that  a  Court 
of  Equity  ever  executed  a  covenant  of  this  sort  by  ppst- 
poning  the  vesting  to  the  age  of  twenty-one,  except  the 
ease  of  Traffordr.  TVafford;  in  which  the  testator  himself 
bad  expressly  said,  the  property  should  not  vest  until  that 

age* 

<67)  The  Dnke  of  Bridgewater  r .  Egerion,  2  Ves.  121. 
(58)  3  ^<*.  347. 
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1806.         age.     Upon  that  case,  which  is  very  material^  another 
^"^^  dbservation  arises,  that  I  never  could  displace ;  forming 

^  ^    to  it  as    an   authority,   a    considerable  objection,  that 

Lincoln      ^^^  never  been  answered.     The  words  are,  not  "  issue 
.  V.  "  male,"  but "  such  male  person."    First,  that  was  clearly 

The  Dule  of  ^^  eitecutory  trust;  next,  the  limitation  was  expressly; 
^wcASTLB.  ^iieu  ti^g  party  should  be  twenty-one ;  and  not  only  that ; 
but  it  was  to  a  person  entitled  to  the  trust  ifi  possession. 
One  question  was,  whether  the  tenant  for  life  at  the 
age  of  twenty-one  would  take.  To  that  it  was  an- 
swered very  satisfactorily,  that  could  not  be;  as  the 
testator,  having  created  interests  in  the  nature  of  heir- 
looms in  those  chattels,  must  have  intended  those  terms 
to  apply  to  such  persons  as  would  take  heir-looms ; 
that  is,  those  who  would  take  estates  of  inheritance ;  and 
therefore  the  tenant  in  tail  b^ore  the  age  -of  twenty-on^ 
would  iiot  be  entitled  to  have  that  property  given  to  him* 
The  report  in  Atkyns  is  not  correct ;  representing  Lord 
Hardwicke  to  state  himself  to  have  decreed  in  Gower  v. 
Orosvenor;  when  no  decision  of  this  point  was  made  in 
that  case.  But  his  Lordship  is  represented  to  state  his 
opinion,  that  it  amounted  to  a  direction  to  settle;  and 
in  thitf  the  report  is  correct.'  This  seems  to  have 
escaped  Lord  Hardwieke'a  mind.  If  the  limitation  had 
been  to  such  son  at  the  age  of  twenty-one^  as  would  be 
entitled  to  the  trust  in  possession  of  the  real  estates,  as 
the  son  must  attain  the  age  of  twenty-one  within  twenty- 
one  years  after  the  expiration  of  the  life  of  his  &ther, 
Limiti  of  Exc-  allowing  the  period  of  gestation^  that  limitation  would 
cutory  Devise,  |^  ^t|,^  the  jjoriu  permitted  to  executory  devise, 
twenty-one        g^^  ^^^  ^^^^  ^^^^  ,^  ^^^j^  ^^^  person."    A  son  might 

lives  in  beinjr-  *®  durmg  the    life  of   his    father    under  the  ege  of 

with  th0  period  twenty-one,  leaving  a  son,   who   might  not  attain  the 

of  gestation,      age  of  twenty-one   for  a  considerable    time ;   and  who 

alsQ  might  die  under    twepty-one,    leaving  a  son  vho 

might  be  the  first  person,  attaining  the  age  of  twenty- 

pne,  and  entitled  to  the  trust  in  possession,    Aconsi* 

derablp 
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derable  question   therefore  in  th»t  case,   totally  over-         1806. 

looked,  was,  whether  the  lindtation,   taken  altogether,  ^'^^ 

was  not  wholly  too  remote.    Thus  it  rested  until  the     ^      ,        « 
n  -wi  w  x»        ,w  ^^  V  Countess  of 

case  of  Foley  v.  BumeU  (  59 ).  Lincoln 

It  is  taken  for  granted  in  this  case,  that  the  power  of  The  Duke  of 
revocation  attached  upon  the  leasehold,  as  well  as  the  Newcastle. 
freehold,  estates.  That  is  not  so.  Upon  the  settlement 
that  power  does  nqt  attach  upon  the  leasehold  estates. 
But,  which  is  more  material,  the  deed  of  1775  does 
not  affect  to  execute  that  power  as  to  the  leasehold 
estates.  The  Duke  of  Newctutle  and  Lord  Lincoln, 
making  the  settlement  of  1772,  go  no  fiirther  as  to 
those  estates  than  the  sons  of  the  Earl  of  Lincoln :  but 
there  is  a  covenant  by  the  Duke  to  settle  the  leasehold 
estates  to  hoid  Lincoln  for  life ;  and,  after  his  decease, 
for  his  first  and  other  sons  successively.  If  the  deci- 
sion upon  the  settlement  of  1775  was,  that  the  pro* 
perty  either  should  vest  in  the  first  son,  not  upon  his 
birth,  but  at  the  age  of  21,  or  shoiild  devest,  if  he  died 
under  that  age  without  issue  male,  as  the  fact  hap- 
pened, the  covenant  is  gone  by  the  course  of  events, 
that  have  happened;  and  so  much  of  the  leasehold 
estates,  as  was  not  taken  out  of  the  Duke,  remained 
in  him,  to  be  considered  as  the  subject  of  the  settlement 
of  1775. 

The  case  of  Foley  v.  BumeU  is  extremely  important. 
The  Comrt  of  Chancery  at  that  time  could  not  furnish  a 
case,  in.  which  under  such  a  direction  as  occurred  in 
Gower  v.  Grosvenor  ( 60 ),  and  Trafford  v.  Trafford{  61 ), 
the  limitation  had  been  extended  to  the  age  of  SI ;  unless 
that  period  was  pointed  out  to  them  by  the  testator. 

In 

(59)  1  Bro.  C.  C.  274,  (CI)  3  4/*.  347. 

(00)  3  Barnard.  64^ 
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1000.  In  Foleg^  Y.  Bumell  diere  was  great  discussion  upon  Ae 

^*^  words  "  for  ever;"  and  with  reference  to  a  perpetuity; 

Coalites     f  ^***^^  ^'^  testator  was \cry  near:  but  uport  the  whole 

LinOolk  ^^  ^^^  words,  taken  together,  that  objecdon  did  not  pre^ 

V.  Tail;   andf   the  clause  being  directory,  which  a  Court 

Hi©  Duke  of  ^  Equity  would  mould  to  the  putposes  of  the  testator 

««i*T^t*^^^   wp<«  it«  general  principles,  there  never  was  a  case/ in 
ESectof  a  di-  .,.,  w      ,«_-.,  ,  .  .  _  . 

rectorv  clause  ^™^"  "^'^  Harduneke^  reasoning  might  more  properly 

in  a  Will;  rais-  ^PP^J  >  ^^^  1^  '^  ^^^^^  ^^^  ^yeA,  a  few  weeks,  was  taken 

ing  an  Execu-  ^  ^  persona  designaim^  under  the  words,  **  who  from 

tory  Trust ;      "  time  to  time  should  respectively  and  successively  be 

which  equity     <«  entitled.^'    This  was  pressed  by  very  anxious  and  able 

will  mould  to    togumehts  Upon  Lord  Thurhwf  whose  opinion  was,  that, 

ih^  T^  ut  **  ^   ^  *^®  testator  did  not  give  explicit  directions  as  to  his 

meaning,  there  was  only  the  choice,  either  to  say,  the 

leasehold  estates  should  vest  eo  ifUtatUi  the  child  was 

bom,  or  to  carry  the  limitation  to  the  utmost  extent  the 

law  would' admit;  that  the  clause  in  Lord  Fo/i^y's  Will 

did  not  enable  the  .Court  to  take  the  latter  course ;  that 

it  would  be  very  ineonvenient,  for  the  purpose  of  annex<» 

.  ing  the  estates  together,  to  carry  it  that  extent;   and, 

the  testator  not  having  pointed  out,  what  was  .the  inter* 

mediate  modification  between  the  extremes,   the  Court 

had  no  authority  to  adopt  ah  intermediate  modifieation ; 

and  therefore  Lord  Tkurl&w  held  the  interest  vested  in 

the  child  at  his  birth. 

Tbat  cause  did  not  rest  there,  It  was  re-heard  be* 
fere  the  Lord  Commissioners;  and  hord  Loughborough 
reasons  upota  it  as  th6  case  of  a  Will,  directing  an  exe^ 
cutory  trust;  and  says,  if  I.  recollect  his  expression 
right,  that  it  is  impossible  from- such  a  hint  to  pursue 
these  several  articles  though'  dl  the  niceties  of  modifi- 
cation and  lindtation.  The  distinction,  taken  by  Lord 
Commissioner  AshhurH,  has  been  noticed  by  the  noble 
and  learned  I^ord  who   spoke  last;    that,  where  the 

testator 
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testator  leaves  it  to  the  Court  to  make  the  conveyance,         laoilw 
die  Court  win  protect  the  property,  as  .far  as  may  be ;         'i*^ 
but  that  testator  had  taken  upon  himself  to  be  his  own     n^    te      f 
conveyancer.     My  knswer  to   that  is,   the  Court  may       Lincol* 
hereafter  do  that ;  but  they  never  yet  have  done  it.    This  vk   . 

decree  does  not  affect  to  do  it,  and  there  is  no  precedent  '^^  IMl^  of 
that  the  CoOrt  ever  did  what  Lord  ODnlmissioner  Ash-  NbwcastlA. 
htargt  supposes.  That  testator  did  not  take  upon  him 
to  he  his  own  conveyancer.  Upon  the  authority  of 
Lord  HardwiciSi  and  of  Lord  Laughbarougb  in  that 
case,  he  did  not ;  and  if  the  decree,  now  before  yoiir 
Lordships,  is  to  stand  upon  those  dicta  of  Lord  Com- 
missioner AsAhurstf  it  stops  infinitely  short  of  what  those 
£cia  require  to  be  done.  But  that,  which  Lord  Com«» 
missioner  Ashhurst  has  said,  never  was  directed,  except 
in  Tr afford  v.  Trafford {62) ;  in  which  case  the  age  of 
21  was  expressly  fixed  by  the  testator;  which  bound 
the  Court.  From  the  decree  of  the  Lords  Commis- 
sioners, affirming  Lord  TAurlow*s  decree,  there  was  an 
appeal  to  your  Lordships ;  upon  which  a  question  was  put 
to  the  Judges,  whether  the  creditors  of  Edward  Foley 
could  take  the  chattels  in  execution :  if  they  could,  the 
l^roperty  was  absolute:  otherwise  not  The  opinion  of 
the  majority  of  tiie  Judges  was,  that  the  chattels  did 
vest  absolutely ;  and  upon  that  your  Lordships  aflSrmed 
the  decree. 

In  Vaughan  v.  Surslem  (63)  Lord  Thurlow  says  dis* 
tinctly,  there  was  nothing  in  the  circumstance,  that  thd 
words,  "  as  far  as  the  Law  will  admit,"  were  not  in 
Lord  Foleg*s  Will.  The  words  in  Vaughan  v.  Bursiem 
Were  as  strong  as  could  be :  but  Lord  Thurlato  again 
held,  considering  himself  fortified  by  the  judgment  upon 
the  appeal  in  Foley  v.  BumeU^   that  he  could    never 

construe 

(62)  3  Atk.  347.  (63)  3  Bra.  a  C,  101. 
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laoo.         construe  that  Will,  as  calling  upon  him  as  to  modify  the 

personal  estate,  as  to  tie  it  up  for  92  years ;  which  is  as 

far  as  the  Law  will  admit;   and  his  Lordship  marked 

XincoLn"    ^  *^**  reasoning  upon  the  words,  *'  as  far  ifts  the  Law 

V.  win  admit/*  &c.  by  stating,  that  it  was  mere  pedantry  to' 

The.Dakeqf   j^jy  ^p^^  jj.   3,|j  jj^y  3  g^^  upon  coming  into  etse 

Newcastia  absolutely  entitled. 

Upon  the  true  result  of  the  authorities  I  do  not  think, 
the  principle  is,  that  the  property  is  to  be  tied  up,  as 
long  as  the  Law  will  admit.  If  it  were  Res  integral 
the  best  principle  according  to  my  opinion  would  be, 
that  the  testator  ought  to  be  considered  as  furnishing 
the  Court  with  all  the  means  of  enabling  the  party  to 
tie  up  the  property,  not  as  long  as  the  rules  of  Law 
will  admit,  but;  to  that  convement  extent,  which  will 
enable  you  to*  execute  the  general,  primary,  purpose  of 
the  Will  or  Settlement,  to  carry  together  the  real  and 
personal  estates.  That  principle  clearly  is  not  executed 
by  tlus  de&ree. 

A  great  deal  of  the  difficulty  is  removed  by  the  pro- 
position of  the  noble  and  learned  Lord,  who  preceded 
me^  for,  if.  that  is  adopted,  this  decree  cannot  serve 
as  a  guide  to  conveyancers  as  to  what  is  to  be  done 
under  any  other  circumstances  than  a  tenant  in  tail  in 
possession,  attaining  the  age  'of  21 ;  and,  if  a  lule  is 
to  be  adopted,  which  contradicts  former  authorities,  in 
80  putting  the  case  his  Lordship  has  adopted  the  most 
judicious  mode.  If  I  had'  decided  this  cause  originally, 
I  should  have  decided  it  according  to  VaughanY.  Burs^ 
km.  That  authority  re&nring  to  Foley  v.  Burnett,  and 
no  one  being  able  to  state  sudi  an  execution  of  isuch  a 
covenant  as  this,  as  ever  having  taken  plaee  in  practice, 
I  should  have  thought  myself  bound.  I  think  at  present, 
that  is  the  better  ojpinion  upon  thftt  account ;  for  what 

has 
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l^s.  happened  in  this  instance'  has  happened  in  many: 
under  the  authority  of  Vaughan  v.  Burslem,  and  Foley 
V.  Burnett,  assignments  have  been  made  of  leasehold 
property,  under  the  notion^  that  a  ^on,  when  bom, 
would  take  the*  absolute  interest;  and  your  Lordships 
would  shake  a  very  large  property,  enjoyed  under  those 
cases.  .  .  ' 
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But,   I  think,  Lwd  Hardwick^s  was  originally   the 
better  doctdne ;  and  under  these  curcumstances,  recoL  ' 
lecting  the  opinion  of  that  great  Judge,  and  the  opinion  * 
of  Sir  Joseph  Jekytt,  the  decision  in  thp  Court  of  Chasb- 
eery,  and  knowing. the  concurrent  opinion  of  both  the 
noMe  and  learned  Lords,  now  present;    and,  that  the 
opinion  of  Lord  7%tfr/bfr  nowis;  that  this  cause,  with 
some  such  modification  as  is  proposed,'  will  be  rightly 
docidedy  though  I  cannot  reconcile  the  principle  of  this- 
case  with  the  two  eases,  decided  by  Lord  Thurlow,  I' 
bow  to  all  the  authorities,  to  which  I. have  referred;  and 
stating,  that  I  am  in  ^ome  degree  dissatisfied  with  the 
determination,   and,    that    a   better    decree   than  even   - 
that  now  proposed  might  have  been  made,  I  will  not 
put  any.  question  upon  it,    .1  have  discussed  the  case^ 
with  the  hope  of  making  the  law  better  understood  in 
future. 


The  Lord  Chancellor. 
I  understand  the  opinion. of  the  noble  and  learned 
Lord,  who  has  just  sat  down,  to  be,  that,  if  the  cases 
of  Foley  v,  Bumell  and  VaMighan  v.  Burslem  had  not 
been  decided,  his  Lordship's  opinion  would  be,  that  the; 
decree,  as  far  as  we  have  any  thing  to  do  with  it,  would 
have  been  justified.  In  this  cause,  as  it  came  before 
the  Court  of  Chancery,  the  intention,  that  these  (rotates 
should  go  together,  as  far  as  the  rules  of  laijr  would 
*  adfnit,  cannot  be  doubted.    The  question  in  the  Court 

of 
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1806.         tf  Chancery  was,  whether  the  interest  in  the  leasehold 
^^^  estates,  was  absolutely  vested,   or  not.      The  modifica* 

Countess  of    ^^  ^^  ^^^    decree,    now    pointed    out,   is,    that  the 
.LiKcoLN      Respondent,  the  Duke  of  NeweastiCf  should  have  the 
'  V.  absolute  interest:  the  Appellants  coming  to  your  Lord- 

^o  Dake  or  ghipg»  g^r,  to  .maintain  their  own  rights ;-  which  are 
negatived  by  the  Court  of  Chancery  upon  principles,  ad« 
mitted  by  the  noble  and  learned  Lord,  who  spoke  last; 
and  no  amendment  of  the  decree  in  that  respect  being 
proposed,  finding  it  impossibfe  to  reconcile,  all  .these 
cases,  '  I  think,  that,  which,  it  appears  to  me,  would 
have  been  the  judgment  of  Lord  Hdrdwicke,  in  Gawer 
T.  Gro99enory  is  the  best.  A  Court  of  Equitjc  should 
give  a  construction  to  an  executory  covenant  of  this 
kind,  agreeably  to  what  would  have  been  the  direction 
of  a  conveyancer,  consulted,  by  the  jMuiy ;  informed, 
that  be  had  settled  his.  real  estates  in  strict. settle- 
ment, and  had  leasehold  estates,  which  he  wished  to 
hfive  tied  up,  as  far  as  the  rules  of  ktw  would  admit 
If  he  does  not  express  his  intuition  distinctly,  the  Court 
Distinction  be-  cannbt  act  If  he  will  be  his  own  conveyancer,  and 
^^^  Trusts  Qfeate  the  estate,  Ae  Court  has  no  jurisdiction  to  alter 
^^  ^^  tiiat  estate,  so  created  by  the  party  himself:  but  upon 
and  the  effect  ^^^^  ^  covenant  as  this  the  Court  has  jurisdiction  un- 
der the.  authority  of  Gower  v.  Growenor^  and  it  ia  rea- 
sonable, that  the  intention  shall  be  executed,  when  the 
Court  can  see  it  I  concur  in  the  modification  of  the  de^ 
oree,  pointed  out  by  the  noble  and  learned  Lord ;  who 
opened  the  cause ;  and  have  no  doubt,  if  it  had  been 
suggested  immediately  after  the  dearee,  it  would  have 
been  adopted. 


Afini\%Uu         The  followiiig  Order  was   made   by    the  Houae    of 
Lords;  reciting,  that  it  was  admitted  by  the  agienta  on 

h^^  ]      *  both  sides,  that  the  Respondent,  the  Duke  of  iVrv- 
^fMfHe^  had  attained  his  age  of  21  years^ 
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It  18  ordered,  and  adjudged  by  the  Lords  Sphitual  1806, 


The 


NSWCASTLB. 


^  and  Temporal,    in  Parliament   assembled.    That  the 

**  said  decree,  complained  of  in  the  said  Appeal,  be  va»     nQ-I^T'   ^ 

**  ried,  by  leaving  6irt  from  the  word  *  assigns,'  to  the      Lincoln 

*^  words,    '  and  it  is  ordered ; '    it    being    unnecessary  o. 

•'  from  the  circumstance  of  the  Respondent  Henry  Pet-   Jj*®  ^^^^  ®^ 

'*  Jiam  Pelham  Clinton^  Duke  of  Newcastle  having  atr 

**  tained  his  age  of  21  years  to  decide  any  thing  touch- 

**  ing  the  part   of  the  decree,    so  left  out.    And  it  is 

"farther  ordered  and  adjudged,  that  with  this  Tarialion 

*  the  said  decree  complained  of  bo,    and  thei.  same  is 

••  hereby  affirmed/*  (  64 ) 

(64)    Post,   Corr  y.  Lord  674.    Lord  DeerhurBt  v.  J%^ 

BnoU,  Vol.  XIV,  478.  Bur-  Duke  of  St.  Albans,  &  Madd. 

reU  y.  Crutchietf,  XV,  644.  232.     Marshall  v.  Bousjleld^ 

Braumcker    v.  Bagot,  XIX,  2  Mad,  166. 


.   At  the  Rolls. 
1806. 

HILLARY  r.  WALLER.  Ike.mh, 

20th,  23d. 
nPHE  bin  proyed  the  specific  performance  of  an  agree-    Upon  Appeal 
ment  by  the  Defendant  to  purch^e  a  farm  dn^^foreihalsni 
lands,  called  Fingreth-Hall  Farm.    The  Defendant  obn  Cfcoiiocttir. 
jected  to  the  title,  which  stood  on  the  following  circumi     _        * 

•*'«^-  Zl\4th. 

ReconFey- 
By  indenture,  dated  the  37th  of  February^  1694,  it  ance  of  the  le- 
appeared,    thiit    by  indentures  of    lease  and   release^  gal  estate  pre- 
dated the  aed  and  2Sd  of  Februasry,  1664,  expressed  >™<^  ^^^^ 
to  be  made  between  Sic  Thomas  Piers,  Thomas  Late,  ^^^^^  ^^ 
John  MUdmajii  and  Maty,  his  wife.  Sir  Humphry  Mikt^  ^^  ' 

may,  Humphry  wd  Anthony  Mildmay,  the  two  younger  |        ^f  ^^^. 

80™  though  the 
possession  originally  not  adverse,  but  under  a  trast.    Upon  that  pre- 
sanpdon  a  specific  performance  deereed  against  a  purchaser. 
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donK  of  Sir  Humphry  Mildmay^  of  the  one  part,  and 
Henry  Mildtnoy,  of  the  other  part ;  recitmg  a  recovery 
in  the  14th  year  of  King  James  the  First  of  the  ma- 
nor of  Si.  Clere\  and  Hcron\.,  and  other  lands  in  Es- 
sex, sfliA  of  the  n)anor  of  Fingreth';  and  an  indenture, 
dated  the  1st  of  March,  1653,  wherein  it  was  covenant- 
ed, that  a  fine  should  be  levied  of  the  manor  of 
Bicknacre,  and  other  lands  in  Essex,  to  the  use  of  .Sir 
Gobart  Barringtqn,  and  his  Jieirs;  and  that  by  indien- 
tures,  dated  the  24th  of  >  March,  1653,  between  Sir 
Humphry  MUdmayy  and  Robert  Johnson,  of  the  one 
part,  and  Sir  Gobart  Barringion,  of  the  other  part,  the 
manors  of  St.  Clere's  and  Heron^s  were  conveyed  to  Sir 
Gobart  Barringion,  and  his  heirs ;  and  that  by  another 
indenture,  dated  the  S4th  of  March,  1653,  between  Sir 
Gobert  Barringion,  of  the  one  part,  and  Sir  Humphry 
JUUdmay,  of  the  other  part,  it  was  declared^  that,  if  the 
recovery  for  so.  much  of  the  lands,  comprised  in  it,  as 
were  contained  in  the  said  indenture  of  the  1st  of  March, 
1653,  should  before  the  end  of  three  years  be  reversed, 
and  if  Sir  Humphry  Mildmay,  or  his  heirs,  should  be- 
fore the  end  of  one  year  after  such  reversal,  do  all  acts 
for  die  better  insuring  to  the  said  Sir  Gobart  Barringion, 
and  his  heirs,  the  sdd  manor  of  Bieknaere^  &c.  then 
Sir  Humphry  Mildmay  might  quietly  hold  and  enjoy  the 
said  manor  of  St^  Clere*s  and  Heron^s;  and  reciting, 
that  by  indentures  of  lease  and  release,  dated  the  iilst 
and  S3d  of  February,  1664,  the  release  being  between 
Sir  7%omas  Piers,  Thomas  Lake,  John  MSdmay,  and 
Mary,,  his  wife.  Sir  Humphry  Mildmay,  and  Antony 
Wldmay,  of  the  one  part,  sudL-PhiRp  Gmrdtm  and  An- 
thony  Kmghisbridge,  of  the  other  purt,  the  manor  of  St. 
Clere*s  -Mid  Heron's  was  conveyed  toPf^ip  Gvrdon  and 
Anthony  Kmghisbridge,  and  their  heirs,  the  said  manor 
otFingreth  and  Fingreih-HaU  Farm,  were  granted  and 
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tcfleased  fo  the  use  of  Henry  Mildmajfj   his  heirs  and 
assigos ;  and  it  was  declared,  that  the  said  Henry  Mild- 
nmy^   and  his  heirs,    should  stand  seised   of  the   said 
manpr  and  farm,  subject  to  the  several  trusts  therein 
aft^r  .expressed :  viz.  subject  to  the  payment  of  two  an- 
nuities,   of  200/.,  to  Sir  Humphry  Mildmay^   and '80/. 
to  Lady  Jane  Caikerine,  his  wife,   as-  a  collateral  secu- 
rity to  Qurdon    and  Knightshridge,   their  heirs  and  as- 
signs, for  the  title  of  the  said  manor  of  ^S'l^.  Clere'%  and 
Hqgon's,  and'  the  lands  and  premises,   intended  to  be 
conveyed  to  Qurdon  and  KnigAtibrk^ey  their  heirs  and 
assigns,  by  the  said  ipdentare  of  the.S^d  oi February^ 
1664',  and  for  quiet  enjoyment^  free  from,  incumbrances, 
&c*  other  than  the  said   annuities;  and  farther,   until 
Gurdon,  and  KnigJitsbridgef   their  heirs,  '&c.  should  be 
ejected  by  reason  of  any  legal  title,   charge,    &c.    pre* 
ceding  the  said  conveyance,  out  of  the '  said  manor  of 
SL  Clere's  and  Heron%   &C.    and    the  'aforesaid  trusts 
being  slatisfied,  and  Gurdan  and  Knigbtsbridge  so  colla- 
terally secured,   upon  trust    to    permit  the  said  Mary 
Mildmay  to  receive  the  rents  of  the  said  premises  dur- 
ing her.  Ufe ;  and  after  her  decease  to  permit  the  said 
tfo/m  Mildmay  to  receive  the  said  rents;  and  after  his 
decease  in  trust  for  such  person  and  persons,  estates, 
&c*   as  the  said  John  and  Maryt  by  writing,  with  two 
witnesses,    or  he  surviving,    should    by  Will    appoint ; 
and    also   upon   farther  trust,    that,  in  case  there  be 
no  legal,  eviction  .  of  Gurdon  and  Knighisbridgef  out  of 
the   said    manor    of  St.  Clerek  and  Heron\    &c.  be- 
fore  the  expiration  of  11  years  next  after  the  deaths 
of  ^9ir  Humphry  Mildmay  and  *John  Mildmay  \    or,    in 
case    there   be    such   eviction,   i(  Henry  Mildmay,    his 
heirs,  &c.  should  not  be  evicted  out  of  the  lands, .  so 
granted,    &c.   then  Henry  Mildmay,    his  heirs   and   as- 
signs, shall  convey  to   the   said  Mary  for  her  life,  and 
after  her  decease,  or  in  case  of  her  decease  before,  to 
such  person,    &c.    for  such  estate,    &c.    as   said  John 
Vol.  XII.  Q  and 
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and  Mary^  or  John^  after  her  decease,  should  appmnt 
one  full  moiety  of  the  manor  of  Fingreih  HaU,  &c» 
thereby  conveyed  to  Henry  Mildmay^  and  his  heirs,  free 
from  incumbrances ;  and  lastly,  it  was  declared,  that  the 
assurance  thereby  made^  of  Fingreth  Hall  Farntf  and 
lands,  to  Henry  Mildmay,  and  his  heirs,  was  so  made 
only  for  collateral  security  to  Gurdon  and  Knighisbridge, 
theit  heirs,  &c.  of  the  title  of  the  said  manor  of  St*  Clere*9 
and  Heron's,  &c. 


By  indentures,  dkted  the  27th  ot  February  169*,  being 
a  settlement  ma:de  on  the  marriage  oi  ElizcAeih  Cory, 
daughter  of  John  Cory  and  Mary,  his  wife,  late  Mary 
Mildmay,  with  William  Hitch,  and  also  a  deed  of  revo- 
cation of  subsisting  trusts^  and  an  appointment  of  fresh 
trusts,'  with  a  covenant  to  levy  a  fine,  of  the  manor, 
farm,  and  lands  at  Fingreth,  &c.  it  was  covenanted,  that 
the  said  manor  of  Fingreth,  and  other  premises,  were 
free  from  incumbrances,  except  a  lease  and  rent-charge, 
ilince  expired,  or  except  a  conveyance  of  the  whole 
premises  to  Henry  Mildmay,  and  his  heirs,  as  a  colla- 
teral security  to  indemnify  him,  his  heirs  and  assigns, 
from  any  incumbrance  upon  the  manor  and  premises, 
purchased  by  him,  or  his  trustees  of  John  axid  Mary 
Mildmay,  and  their  trustees. 

'  In  the  year  1737  the  tenant  for  life  under  the  set- 
tlement of  1694,  and  the  co-heirs  of  the  survivor  of  the 
five  trustees,  granted  a  lease  of  the  lands  in  Fingreth : 
the  settlement  containing  a  provision  for  that  pur- 
pose. 

In   year    1750    the   tenant   for   life   and    tenant   in 
tail   under    the    settlement    of  1694    suffered    a   reco- 
very. 
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wry;    It  appeared  upon  the  deed  of  1694,  that  Lady 
iane  Caihertne  MUdmay  was  then  livuig. 

The  objection  to  this  title,  taken  by  the  Answer,  was 
founded  upon  the  indenture  of  the  23d  of  February 
1664;  ^hich  is  excepted  in  the  covenant  against  incum- 
brance^  in  the  indenture  of  settlement  of  the  27th  Fe- 
bruary  1694.  The  Defendant  admitted,  that  the  original 
or  counter-part  of  the  said  indenture  was  in  the  posr 
session  of  the  Plaintiffs :  that  the  Plaintiffs,  or  the  per- 
sons, from  whom  they  claim,,  haye  been  in  possession 
of  the  premises  for  140  years ;  and  that  the  manor  of 
SU  Clere^s  and  Heron's  is  vested  in  trustees  upon  the 
trusts  of  two  £unily  settlements ;  and  that,  if  the  legal 
estate  in  fee-simple  of  the  manor  and  farm  otFingreth 
is  outstanding,  it  cannot  now  be  got  in;  and  he  insists, 
that  under  all  the  circumstances,  the  legal  estate  must 
still  be  considered  as  outstanding  upon  the  trusts  of  the 
said  indenture  of  the  23d  (^February  1664. 

The  deed  of  the  23d  of  February  1664  was  pro- 
duced from  the  possession  of  the  Plamtiffs.  It  appeared 
to  have  been  executed  by  only  three  parties;  and  there 
were  but  three  seals.  Two  of  these  were  clearly  con- 
veying parties.  The  third  signature  was  '*  H.  MiU^ 
^mayi"  which  the  Plaintiffs  insisted  was  the  signature 
q{ Humphry  Mildmay,  another  of  the  conveying  parties; 
using  their  possession  of  the  original  deed  as  evidence, 
that  there  had  been  a  re-conveyance:  the  Defendant,, 
suggesting,  that  this  might  be  the  signature  ot  Henry 
MUdmay;  that  the  deed  produced  might  therefore  have 
been  intended  as  a  counter-part;  of  both  parts  might 
have  been  originals;  and  in  either  case  no  inference 
could  be  drawn  from  the  possession  of  that  instrument 
by  the  Plaintiffs. 
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Mr.  RomiUy  and  Mr.  Sluxdwell,  jun.  ,fbr  the  Fiaio* 
tiffs.  . 
Under  the  circumstances  there  is  no  objection  to  thb 
tijtle :  an  estate  conveyed  for  1 10  yearsj  as  if  the  per- 
sons entitled  were  seised  of  the  legal  estate ;  no  mention 
of  any  incumbrance  or  charge,  or  of  the  legal  estate 
being  outistanding.  The  deed,  by  which  tlie  re-convey- 
ance of  the  legal  estate  was  made,  certainly  is  not  to  be 
found.  Thence  it  is  contended,  that  the  legal  estate  is 
outstanding ;  and  therefore  there  is  only  an  equitab|b 
fee.  The  objection  is  not,  that  any  beneficial  interest 
eta'  be  set  up  in  any  person.  A  conveyance  is  under 
these  circumstances  toi  be  presmned  in  any  Court,  though 
not  norw  to  be  produced.  The  legal  estate  was  vested  in 
a  trustee  for  "a  certain  purpose ;  and  when  that  was  an- 
swered, a  trust  resolted  for  the  Plaintiffs,  andthosei 
tinder  whom  they  claim.  No  demand  has  been  set  up: 
nor  has  the  estate  been  resorted  to,  in  respect  of  tUs 
indemnity.  It  is  clear  now,  no  incumbrance  can  be  set 
up  against  these  estates.  The  indemnity  has  not  been 
Insisted  upon  for  1^  years;  The  Plaintiffs  are  in  pos- 
session of  the  deed^  creating  the  indemnity ;  which  they 
ought  not  to  be,  ppon  the  supposition,  that  it  is  not  an 
end.  There  is  no  trace  of  any  claim  in  respeet  of  it*  It 
doies  not  appear  certainly,  in  whom  the  legal*  estate  was 
at  the.  time  that  deed  was  executed.  The  purport  xtf 
that  deed  iS)  that  the  legal  estate  .was  in  all  these  peN 
aons:  not  a  conveyance  by  some,  and  a  confimotioii  by 
others.  It  is  certainly.a  very  hrregakr  deed.  Ther6- is 
no  trace,  subsequent  to  1694,  that  the  legal  estate  was 
outstanding  in  any  one.  It  is  to  be  presumed,  that  it 
was  conveyed  to  th^  person,  to  whom  it  ought  to  have 
been  €onveyed.r  i 
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TSie  cades -of  presumption  have  gone  a  great  lenigth: 
The  Mayor  of  Kingstm^pon-HuU  v.  Homer  ( 66  ) :  and 
the  case  tibiere  stated,   of  a  grant  of  the  Crown  pre- 
sumed; and'Potoeff  v.  MUbdnke  (  66  )|  in  the  note.   There 
is  no  case  very  like  'this :    but   in  many  instances  the 
Court  proceeds  upon  the  presumption  of  the  existence  of 
instruments,  that  do  not  actually  exist :  as  a  release  of 
.the  equity  of  redeiaption  upon  SO  years  possession  by  a 
nuNTtgagee :  so,  where  no  interest  has  been  paid  upon  a 
mortgage  for  a  great  length  of  time,  unless  there  ate 
other  circumstances,  a  release  by  the  mortgagee  is  *pTei- 
sumed.    Certainly  more  than  SO  years  are  necessary*    If 
the  Court  cannot    presume  this  conveyance  sifter   110 
years, 'there  can  be  no  more  reason  to  presume  it  after 
500.    Sperling  Y.  Trevor {&J),   and  other  cases,    hav^ 
established  presumptions  upon  has  twe.    Doe  v.  Prosf 
ser{68)   was  ^  presumption  of  actual  ouster  by  one 
tanant  in  common  of  ^another  upon  uninterrupted  pos- 
session for  36  years. 
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Mr.  Ric/tards  and  Mr.  Hoare^  for  the  Defendant. 
There  is  no  .ground  upon  these  icijrcumstances  to  prcr 
8ume  »  re-conveyance.  Presiunption  is  a  question  of 
JHct,  4ipon  cireumstbnees.  The  legal  estate  is  shewn 
to  have  been  outstiuading  in  L6d4^  The  question  is^ 
whether  there  is  evidence,  upon  which  a  Jury  could 
upon  their  oaths  say,  they  believe  there  has  been  a  re- 
convejpance:  and  Ithe  Judge  in  this  Court*  is  upon  this 
question  acting  in  the  province  of  a  Jury.  If  that  can* 
not  be  said,  the  legal  estate  must  be  taken  to  be  still 
outstanding':  the  length  of -time  making  no  difierence* 
If  there  was  a  draft,  or  any  thing  of  that  nature,  to  supr 

port 


(65)  Cowp.  109. 

(66)  Cowp.  103,  Ante,  Vol, 
yi^  673. 


(67)  Ante,  Vol.  VI€^  407, 

(68)  Cowp.  217, 


Digitized  byCjOOQlC 


246 

1806. 
Hillary 

V, 

Waller. 


CASES  IN  CHANCERY. 

port  the  presumption,  a  Jury,  or  this  Court,  would  be 
justified  in  making  it.  In  many  cases  the  nature  of  the 
enjoyment  would  entitle  the  party  to  believe,  there  wia» 
a  re-conveyance.  If  there  was  an  outstanduig  term  m 
mortgage  150  years  ago,  and  the  mortgage  instrument 
was  found  among  the  family  deeds,  a  re-assignment  of 
the  term  may  fairly  be  presumed*  But  where  the  eiqoy- 
ment  is  perfectly  consistent  with  the  outstanding  legal 
estate,  there  is  not  the  same  ground.  In  the  case,  cited 
from  Cowper,  the  party  was  in  the  actual  enjoyment  of 
the  *tolIs  for  2  or  300  years ;  from  which  the  right  must 
be  inferred. 


Admitting  a  trust,  when  the  purpose  is  gone,  it  does 
not  follow,  that  the  estate  was  re-conveyed.  It  is  un- 
certain, whether  one  of  the  persons  executing  is  the 
grantee,  or  a  granting  party:  if  the  former,  this  in- 
strument may  have  been  the  counter-part ;  or  both  parts 
may  have  been  originals;  and  nothing  can  arise  ilpM 
the  Plaintiff^s  possession  of  it.  But  this  instrument, 
being  executed  only  by  some  of  the  granting  pM'tied, 
cannot  be  the  original.  Besides,  in  the  settlement 
of  1694  this  is  excepted  in  the  covenant  ag^st  in- 
cumbrances ;  which  shews,  they  considered  the  deed  an 
operative  decfd.  The  exception  of  it  is  as  of  a  good 
conveyance. 

There  is  *no  evidence  .of  a  T^Hxmvejmeey  except 
what  arises  by  way  of  presumption  from  length  of  time* 
It  i&  clear,  the  trustee  in  the  settlement  of  1694  Imd 
not  the  legal  estate  in  him:  the  conveyance  being  ex- 
cepted, which  carried  the  lisgal  estate.  It  was  out* 
ijtanding  therefore  in  1694.  The  deed  of  1737  is  a 
lease,  in  which  the  heir  of  the  surviving  trustee  in 
the  deed  of  1694  was  a  party.  But  it  does  not  follow, 
that  he  had  the  legal  estate  in  him  anymore  than  that 

his 
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his  ancestor  had.  The  oqly  evidence  of  any  transac- 
tioq  between  the  parties  is  confined  to  .that  lease.  A 
lessee  never  looks  into -the  title  of  his  landlordj  hut 
takes  what  tkie  he  can  get;  and  is  « content  with 
Aat(69). 
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There  is  no  trace  of  the  legal  estate  having  been  re* 
conveyed.  A  recovery  .was  suffered  in  17^:  no  per- 
son»  a  party  to  the  deed,  leading  the  useii  of  that  re- 
covery, representing  the  jierson,  who^  had  the  legal 
estate  under  the  conveyance,  excepted  in  the  cov^iant 
against  incumbrances  in  the  settlement  of  1694:  no 
draft,  abstract,  or  any  thing,  that  can  lead  to  -a  sup- 
position of  a  re-conveyance.  There  is  no  attorney's 
bill,  &c.  nothing '  of  any  sort  till  the  lease  in  1737. 
The  Court  is  desired  to.  infer,  that  the  legal  estate. was 
in  the  heir  of  the  surviving  trustee  then ;  as  he  was  a 
party  to  that  lease:  it  being  clear,  it  was  not  in  his 
ancestor.  He  might  have  been  required  to.  join  upon 
other  grounds.  There  might,  for  instance,  have  be^ 
a  power  to  let,  with  consent  of  the  trustees.  Beyond 
that  .there  is  nothing  but  length  of  time  to  induce  the 
Court  to  believe,  there  was  a  re^oonveyance.  That 
can  never  be  presumed,  where  the  possession  and  en- 
jtoyment  are  conmstent  with  the  legal  estate  outstanding 
in  another.  The  deed  of  iindemnity  of  1664  was  to 
secure  possession  and  enjoyment  for  1 1  years  after  the 
Kvea  of  the  parties  in  that  deed,  as  to  one  mdety  of 
Ae  estate;  as  to  the  other  moiety  nothing  is  said.  There 
is  Ao  purpose, .  upon  the  execution  of  which  this  legal 
estate  was  to  be  at  an  end,  and  to  be  re-conveyed:  but 
it  is  given  generally  as  a  security  for  the  title  for  any 
length  of  time.  The  enjoyment  was  with  the  Cesiuis. 
que  irusU  There  was  no  necessity  to  perfect  their  en- 
joyment 


(60)  See  Whit^  v,  Foljambe, 
ante.  Vol.  XI,  337.   Deverell 


V.  Lord  BoHon,  post,  XVIII. 
o05. 


Digitized  byCjOOQlC 


248  CASES  IN  CHANCERY. 

1806«         joymcnt  or  title,  to  eall  for  a  re-conveyance  of  the  legal 

"^^^^    .      estate.     .The  indemnity  might  become  ni^atory  at  the 

Hillary      ^^^  ^^  ^  y^^^^.  ^^^  ^  ^^^^  ^^^  follow,  that  the  legal 

>I^ALLEi$.      estate  was  to  rbis  re-conveyed*     Suppose  an  estate  tail; 
a  base  fee  acquired  by  a  fine;  and  the  parties  claiming 
under. that  base  fee  in  possession  till  the  extinction  of 
that  line :  there  is  no  doubt  of  the  right  of  the  remab- 
der-m^n  to  recover.     There  has  been  an  instance  at' 
Chester  of  such  a  recovery  at  the  end  of  90  or  100 
years.     If  there  is   no  valid  recovery,   though  the  fine, 
by  which  the  base  fee  is  acquired,,  bars  the  issue,  the 
remainder  is  not  displaced;  and,  if  the  remainder  is  in 
the  Crown,  it  can  never  be  barred.     It  is  possible  there- 
fore, that  there  may  be  occasion  to  call  for  the  use  of 
the  indemnity,  '  •        . 

But,  suppose  we  are  satisfied,  that  the  estate,  which' 
is'  th6  subject  of  the  indemnity,  is  such,  that  the 
own^r  canuiot  be  disturbed,  what,  then  is  there  to  call 
upon  the  Court  to  presume  a  rC'Ksonveyance  by  the* 
trustee?  When  was  he  to  be  called  upon  to  re-convey: 
when  is  it  to  be  supposed,  he  was  not  to  be  called  upon! 
Never :  unless  the  persons  for  whom  he  is  a  trustee, 
will  join  in  directing  him  to  convey.  But  that  does  not 
at  all  appear  in  the  transactions  of  this  family.  There 
is  therefore  every  reason  to  presume,  that  he  never  did 
re-convey.  But  it  is  not  necessary  to.  raise  that  pre- 
sumption: the  legal  estate  outstanding,  and  the  enjoy- 
nuitnt  perfectly  consistent  with  that:  no  act  shewn,  in 
which  it  waa  necessary  to  have  such  re-conveyance,  and 
a  possible  case  being,  shewn,  in  which  there  may  now 
be  occasion  for  the  indemnity.  The  legal  estate  ap- 
pearing to  be  out,  they  ought  to  shew  it  was  got  in. 
Wliat  is  thrown  out  upon  priesumption  by  the  Lord 
Chancellor 9  in  Harmoodw.  Oglander  {70)^  and  has  been 

said 
^70)  Ante,  Vol.  VIII,  106. 
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said  in  other  cases,  is  applicable,  where  the.  enjoyment 
is  inconsistent  with  the  estate  outstanding.  There  the 
Court  directs  the  Jury  to  presume,  what  is  very  difficult 
to  presume,  a  grant.  Where  the  enjoyment  goes  k 
grekt  way  batk,  the  Court,  or  a  Jury,  make  the  pre-^ 
sumption:  as  an  endowment  upon  enjoyment  of  tithes: 
a  right  of  way,  &c.  that  is,  as  it  cannot  be  supposed,  the 
enjoyment  would  have  been  permitted  for  thirty  years 
without  interruption  by  the  persons,  having  the  right  to 
the  rest  of  the  field :  amounting  to  evidence  of  some 
strong  obligation  not  to  prevent  it.  It  is  very  different, 
when  the  enjoyment  is  perfectly  consistent  with  the  out- 
standing legal  estate.  The  question  is,  Whether  the 
Court  are  bound  to  say,  upon  their  oath,  there  is  reaison 
to  believe,  there  was  a  re-conveyance.  It  is  not  to  be 
presumed,  that  the  legal  estate  is  brought  in,  merely  as 
it  is  very  inconvenient  with  respect  to  title  to  suppose 
it  outstanding.  That  is  not  the  question.  Ther^  is 
not  a  trace  of  any  dealing  for  the  legal  estate  in  this 
family* 
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Mr.  RomiUf/,  in  Reply.  * 
It  is  clear  upon  .the  deed,  the  defect,  that  might  pos- 
sibly be  in  the  title  to  these  estates,  was  one,  that  must 
be  settled  in  a  very  short  time;  in  the  life  of  John  Mild" 
may,  or  eleven  years  affer  his  death.  The  only  ques^ 
tion  is,  whether  the  circumstance  of  the  legal  estate  not 
being  re*conveyed  is  any  objection.  This  question  was 
never  put  upon  such  grounds.  Th^e  must  be  an  end 
of  all  presumptions,  if  the  Court  is  to  say,  as  a  Jury, 
upon'  their  oath  they  believe,  the  legal  estate  was  re« 
conveyed.  All  these  are  questions  of  great  obscurity; 
and  the  Jury  must  dedde  between  the  probabilities.'  They 
cannot  say,  upon  their  oath  they  believe  either  way. 
They  can  only  say,  it  is  very  improbable,  the  legal  estate 

sho\i|4 
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should  be  left  a  great  length  of  time  outatanding  for  no 
purpose  whatsoever  by  the  persona  entitled  to  it;  and 
that  it  IS  very  inconyenient  to  suppose  it;  but  not,  that 
they  believOf  it  was  re-coQveyed.  The  legal  estate  in 
fee  is  never  left  outstanding,  as  a  term  is/  to  protect 
against  incumbrances*  The  mere  circumstance,^  that  the 
parties  are  entitled  to  call  for  a  re-<H>kiveyance,  is  a  ground 
for  the  presumption*  But  there  is  a  great  deal  more 
here.  The  Plaintiff^  have  a  deed,  which  they  ought 
not  to  have,  if  there  has  not  been  a  re-conveyance. 
This  deed  waa  executed  by  two  of  the  grantors  unques- 
tionably; and  the  signature  of  "  ff.MiUmay,''  maybe 
either  Humphry  or  Henry :  but  the  one  cafe  is  liabk 
to  the  objection  of  great  improbability:  a  counter-part, 
executed  by  two  of  the  grantors  and  the  grantee.  |t 
is  is  impos9ible  to  account  for  the  co-heirs  of  the  sur- 
viving trustee  being  cdled  upon  to  join  in  the  lease,  un» 
ksa  the  legal  estate  was  in  them.  Though^  it  is  trae» 
a  leissee  in  general  does  not  inquire  into  the  title  of  his 
lessor  (71),  no  honest  lessor  will  grant  a  lease  without 
taking  care,  that  the  lessee  has  the  estate.  It  is  impos- 
sible for  the  purchaser  to  suggest  any  difficulty  hereafter 
from  this  supposed  legal  estate  being  set  up.  It  is  ad- 
mittedf  there  never  can  be  a  re-conveyance  of  the  legal 
estate.  That  shews  he  can  never  be  disturbed ;  if  it 
»a  outstandings  In  five  years  it  w31  not  be  necessary  to 
go  badL  farther  than  1750. 


The  Mabtek  itf  the  Rolls, 
The  question  Sa,  whether  a  re-eonveyance  of  the 
legal  estate  ought  under  the  drcumstaaceB  of  the 
pase  to  be  presfumed.  If  it  ought,  then  it  is  pot  an 
^quitabloi  but  a  legal  tide,  that  the  Defendant  is 
desired    to   tAe*    I  agree^   that  Vsvig&x  of  time  does 

not 

ai)  See  WhiU  V.  Fo^ambe,      v.  Lord  BolUm,  post,  X Vljr, 
apte,  Vol.  XI,  337.   J>emM     505. 
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iliet  by  itself  furnish  the  same  sort  of  presumption  in  this 
case,  that  it  tloes  in  a  case  of  adverse  possession.  Long 
continued  possession  inipUes  title ;  .  as,  if  there  were  a 
diflTerent  right,  the  probability  is,  that  it  would  have  been 
asserted.  But  undisturbed  enjoyment  does  not  Bhew, 
whether  the  title  be  equitable  or  legaL  It  doed  hot  fol- 
low however,'  that  a  conveyance  of  the  legal  estate  cannot 
be  the  SHl]||ect  of  presumption;  llioagh  the  ptesumption 
is  made  upon  a  different  ground. 
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Lord   Kenyan f  though   disinclined    to   permit    eject*-     Notwith- 

teents   to  be  maintained    upon  equitable  titles,    always  standiog  the 

admitted,  that  it  might  be  left  to  the  Jury  to  presume  role,  aooordic^ 

a  conveyance  of  the  legal  estate  ; '  and  so  fiir  acceded        °^®  **^  ^^ 

to  Lord  Mansfield's  doctrine,  in  Ladev.  Holford\7Z).  ^^^"'^f'  *** 
i.u      1.  jj   \^'      't         ^u\     c  ^u  .  *  a  legal  esUte, 

although  dissentmg  from  that  of  some  other  cases ;  m  ^i.^.i 

which  a  legal  estate,  clearly  outstanding,  was  held  to  be  ,fltandinir    pre- 
no    impediment    to    a   reooveiy  at   law    by    the  party  vents  an  Eject- 
beneficially  entitled  (73).      On  what   ground  was  such  ment,  it  may 
presumption  to  be  made?    On  this;  that  what  ought  to  he  left  to  the 

have  '^^^7  ^  P'^®- 
to  Umit  the  general  use  of  »««"e  a  convey- 
that  AoUon.  as  the  meaas  of  ?°^  ®^  ^^ 
trying  title;  to  which  .par*     ^ 


'    (721)  Bull.  N.  P.  IIO. 

(73)  See  Hoe  on  the  demise 
of  Brisiowe  v.  Pegge^  I  Term 
Hep^  758,  note«  Doe  on  the 
demise  of  Aniidea  v.,Siafle» 
2  Term  Hep.  084.  Ooodiitle  v. 
«/oaec  7  Term  Rep,  ATI.  Doe 
on  the  demi9e  of  Da  Qnta  v- 
Wkarim,  8  Term  Rep.  2,  and 
the  judgment  in  J^i^aiu  v. 
fiichmell,  ante,  Vol.  VI,  174 ; 
a»ce  184,  5. 

The  coarse  of  authority 
upon  this  subject,  since  the 
time  of  Lord  Man^eld,  has 
a  strict  regard  to  the  originsl 
nature  of  the  Action  of  Eject* 
|9)ent.  The  effect  however  is 


.  pose  it  was  by  a  series  of  Icr 
gal  fiction  anxiously  adapted, 
and  for  a  long  period  applied. 
According  to  the  case  of  Doe 
on  the  demise  of  Da  Costa  v. 
fFAor/qui,  for  instance,  a  cre- 
ditor by  judgment  cannot  in 
that  way  hav^  the  benefit  of 
his  judgment  by  Elegit,  if 
there  i^  a  common  lease  for 
21  years,  prior  in  date  to  his 
judgment;  though  desiring 
only  to  recrive  the  rents,  not 
to  affect  the  interest  of  iUp 
tcoaijt, 
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have  been  done  should  be  presumed  ta  have  beefi  done. 
When  the  purpose  is  answered,  for  which  die  legal  estate 
was  conveyed)  it  ought  to  be  re-conteyed. 

Presumptions  do  not  al^rays  proceed  on  a  belief,  that 
the  thing  presumed  has  actually  taken  place.  Grants  are 
frequently  presumed,  as  Lord  Mansfield  says  ( 74  ),  merely 
for  the  purpose,  and  from  a  principle,  of  quieting  die 
possession.  There  is  as  much  occasion  for  presuming 
conveyances  of  legal  estates ;  as  otherwise  titles  must  for 
ever  remahi  impdrfeict,  and  in  many  respects  unavailable; 
when  from  length  of  time  it  has  become  impossible  to 
discover,  in  whom  the  legal  estate  (if  outistanding)  U 
actually  vested* 

If  we  could  in  this  case  ascertain,  at  what  period  the 
legal  estate  ought  to  have  been  re-conveyed,  I  see  no 
reasipn,  why  the  presumption  of  its  being  re-conveyed 
at  that  period  should  not  be  made. '  The  difficulty  here 
is,  that  by  the  deed  of  1664  it  is  only  as  to  a  moiety 
of  the  estate,  that  any  time  is  limited  for  the  re-con- 
veyance. It  could  not  however  be  .n^eant,  that  the 
legal  estate  in  any  part  should  continue  outstanding  for 
ever.  The  conveyance  of  it  was  made  fera  purpose, 
that  must  have  some  limit.  It  was  by  way  of  security 
against  the  eviction  of  the  Si.  Clere^s  estate.  At  what 
precise  moment  the  dianger  of  eviction  ceased,  il  is  im-* 
possible  to  say.  But,  if  the  time,  that  has  elapsed 
without  claim,  140  years,  does  not  fhnush  the  infer- 
ence, that  none  cart  be  made,  I  do  not  know,  what  pe- 
riod would  be  sufficient  for  that  purpose.  Mere  possi- 
bilities ought  not  to  be  regarded.  The  Court,  as  Lord 
Hardtoicte  snys^  in  the  case  of  Lyddall y.  West(}n{75), 
**  must  govern  itself  by  a  moral  certainty;   for  it  is  im-, 

**^  possibly 

(74)  C%»tq».  215,  Eldndg€  T.KnMi    see  the  ^ote,  ante, 
Vol.  II,  16. 

(75)  2  Mk.  19.  .   .        : 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY. 

.«'  posdble^  in  the  natuce;  of  things  there  BhouM  b&  a  ma- 
^' thematical  certainty  of  a.  good  title.'*  -He  addsj 
"  there  are  often  suggestions  of  old  entails ;  and  often 
.''  doubts,  what  issue  persons  have>  left;  whether  more 
"or  fewer;  and  yet  these  were  never  allbwed*  to  be 
*f  objections  of  that  force  as  to  overturn  a  title  to  an 
"  estate/' 


258 


MMr. 


HiLLAnrr 

Wallbw. 


So  we  have  here  suggestions  of  possiUe  grounds  of 
dainu  But  no  man  can  beheve«  that  the  owners  of 
the  Si.  Ckre^B  estate  feel  any  apjHfehension  of  eviction 
by  tide,  existing  prior  to  1664^ ;  or,^  that  they  would  nt 
any.  time  during  the  last  60  years,  have  had  the  least  ob- 
jection to  direct  a.  ^fconyeyance  of  ihB  Fh^greA  Half 
estate;  if  the  persons^  in  whom  the  legal  interest  is 
vested  could  have  been  discovered.  Why  thai  should 
not  such  re-conveyance  be  presumed? 

As  to  particular  circumstances,  from  which  it  is  con- 
tended, that  an  actud  re-conveyance  may  be  inferred, 
there  are  none  of  very  conclusive  effect :  yet  perhaps 
they  ouglrt  not  to  be  left  wholly  unnoticed. 

1st.  The  pei^  of  the  deed  x>f  1664,  which  is  now 
produced,  appears  in  an  ambiguous  form.  It  *ca0- 
not,  it  b  said,  be  an  opginal,  because  it  is  executed 
only  by  some  of  die  grantors^  and  there  were  several 
grantor?.  Yet,  on  the  other  hand,  it  is  said,  that,  if  it 
were  the  counter-part,  it  wou)d  have .  been  prepared  fin; 
execution,  either  by  die  grantee  alone^  or  by  all  dift 
parties  to  the  deed :  whereas  here  there  are  places  tat 
three  seals,  and  there  were  diree  conveying  parties^ 
Hence  die  Plaintiffs  infer,  diat  4fae  H.  MUfkmjf,  who 
subscribes,  is  Humphry  Mildmajf,  one  of  the  grantors/ 
and  not  Henry  Mildmay^  the  grantee ;  and  the  posses-^ 
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sioti  of  this  part  is  therefore  alleged  to  be  some  evidenct? 
of  a  re-coifveyance  of  the  estate. 

Sdly.  By  the  deed  of  16949  it  appears^  that  care  was 
taken  to  refer  to  that  of  16649  it  being  then  a  aubsist- 
ing  conveyance  of  the  legal  estate.  This  shews,  that  it 
was  conceived  to  be  proper  even  in  a  mere  family  settle- 
menti  as  this  was,  to  take  notice  of  the  contingent 
charge,  to  which  the  estate  might  be  liable.  No  refer- 
ence to  the  deed  of  indemnity  is  found  to  have-  bees 
afterwards  made ;  and,  it  is  said,  that  a  re*conveyaiice 
was  probably  made  at  some  time  between  1694  and 
1^87;  for  in  this  last  year  a  lease  was  made,  in  which 
the  co-heirs  of 'the  surviving  trustee  in  the  settlement 
of  1694  were  made  to  join;  which,  say  the  PlaintiflEb^ 
tnusrt  have  been  for  the  purpose  of  giving  fine  lessee  a 
legal  interest  in  the  term.  If  that  were  thd  purpose, 
it  would  shew,  that  the  legal  estate  was  understood  to 
have  been  in  the  trustees;  which  it  could  only  be  by 
means  of  a  re-^onveyance.  It  is  suggested  on  the  othei^ 
side,  that  there  were  other  purposes,  for  which  the 
joining  of  the  trusteed  in  the  lease  might  have  been 
required;  and  such,  no  doubt,  there  may  have  been 
though'  nothing  has  been  pointed  out  in  the  deed  of  1694 
to  shew,  that  there  actually  trere. 

• 

The  evidence  of  actual  re-conveyance  muat  how^ 
ever  be  admitted  to  be  slight  and  inconclusive.  But 
bn  the  general  grounds,.  I  have  before  stated,  t  con« 
oeive,  that  there  is  no  Court,  before  which  a  question 
concerning  this  dtle  can  come,  that  would  not  under 
dl  the  circumstances  of  the  caise  'itsetf  presume,  or 
direct  iet  jury  to  presume,  that  (he  legal  estate 
has  been  re-conveyed.  It  is  therefore  such  a 
title  as  a  purchaser  may  safely  take;  and  the  De- 
fendant 
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fendant  ought  consequently  sp^ifieally  to  perform  his 
agreement. 


A  specific  jwirformance  of  the  agreement  was  decreed 
accordingly.  From  that  decree  the  Defendant  iq[>pealed 
to  the  Lard  Chancellor* 
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Mr.  Richards  and  Mr.  Hoare,  in  support  of  the 
appeal. 
If  there  is  a  satis&ctory  tide  in  equity  under  the 
deed .  of  1694^  the  Defendant  contends,  there  is  not 
a  legal  title.  Under  the  deed  of  1664,  notwithstand-^ 
ing  the  conveyance,  John  and  Marjf  MUdmajf  wex« 
entitled  to  possession  until  eviction;  and  the  moiety 
was  to  be  conveyed  b^ck,  if  there  was  no  eviction  within 
eleven  years  after  the  death  of  Sir  Humphry  and  John 
MUdmay,  Probably  it  was  thought,  the  risk  would  be 
considerably  diminished  by  that  time.  The  other  moiety 
is  never  to  be  re-conveyed.  No  time  is  limited  for  a 
re-conveyance.  The  question  is,  whether  your  Lord- 
ship is  to  presume,  that  a  trustee  has  been  guilty  of  a 
breach  of  trust,  by  re-convejong  the  legal  estate*  There 
is  not  the  least  evidence  of  any  actual  re-conveyance» 
There  is  a  very  material  proviso  in  the  settlement  of 
1694 ;  that  the  .said  trustees  and  the  survivor,  and  the 
heirs  of  the  survivor,  shall  make  and  execute  any  leases 
in  possession,  not  exceeding  twenty^ne  years,  &c.  as 
the  tenant  for  life  shall  think  fit.  As  to  the  deed  'ux 
th^ir  hands,  it  is  very  difficult  to  say,  whether  it  is  an 
original  or  a  counter-part.  It  will  be  contended  upon 
that,  not  only,  that  the  trust  is  satisfied,  but  that  there 
has  been  a  re-conveyance.  If  it  is  a  counter-part,  it 
proves  nothing:  for  the  counter-part  of  a  mortgage 
may  be  kept  in  the  hands  of  the  mortgagor,  &c.     If  it 
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was  an '  original,  it  wim  absolutely  necessary  for  the 
person,  who  bad  the  estate  in  him,  to  have  it  exeeuted 
by  all  the  parties.  In  practice  it  is  as  frequent  to  make 
all  ori^b:ials  as  originals  and  counter-parts;  and  aU  parts 
are  es^ecuted  by  all  the  parties:  very  frequently,  for 
instance,  the  Cestui  que  Trust  has  executed  the  deed 
in  his  own  hands,  as  well  as  the  trustee,  to  whom  lie 
conveys  the  estate.  But,  whichever  it  is,  it  proves 
nothing :  for  it  does  not  appear  when,  that  deed  came 
into  the  family.  There  is  no  trace  of  any  solicitor's 
bill  of  costs  .  for  preparing  a  re-conveyance,  or  any 
entry  for  that  purpose,  &c.  As  to  the  lease  in  1737, 
the  heir  of  the  surviving  trustee  in  the  settlement  of 
1694  being  a  party,  and  the  inference,  that  he  would 
not  have  been  a  i>arty,  unless  he  had  the  legal  estate, 
the  terms  of  the  settlement  by  the  proviso  require  the 
lease  to  be  made  and  confirmed  by  the  heir  of  the 
surviving  trustee.  The  lease  therefore  would  not  have 
been  good  without  his  joining  ;*  which  puts  an  end  to 
die  inference :  Ae  only  ground  for  presuming,  that 
there  was  a  re-conveyance  in  fact. 


The  question  then  is,  whether  the  length  of  time 
calls  for  a  presumption  of  re-conveyance :  otherwise  the 
estate  is  admitted  to  be  outstanding,*  and  there  is  an 
end  of  the  title.  Mere  length  of  time  does  not  fur- 
nish decisive  evidence.  It  is  only  a  circumstance.  The 
possession  cannot  weigh;  for  since  1694,  the  posses- 
Aon  has  gone  according  to  the  rights  of  the  parties.  It 
proves  only,  that  there  has  been  no  disturbance  as  to 
the  manor  of  St.  Clere^B  and  Heron%  The  Courts  have 
gone  very  far  in  supposing  conveyances  by  way  of  pre- 
sumption; but  that  has  been,  Where  the  possession  has 
been  such,  that  it  must  necessarily  import  a  good  title 
to  the  possesion,  as  holding  adversely  to  the  Crown  a 
great  length  of  time:  the  case  of  Chester^Le-Street,  &c* 
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cases  of  possesaion' adverse  to  the  claim.  It  has  been 
saidj  an  Act  of  Parliament  may  be  presumed :  whether 
that  is  wise  or  not^  maybe  questionable:  but  it  must 
be,  where  it  is  adverse  to  the  claim  set  up.  But  here 
by  the.  torins  of  the  contract  the  possession  was  to  be 
with  the  persons,  to  whom  the  conveyance  was  made  in. 
1694.  Nothing  therefore  arises  from  the  length  of  time 
in  this  case. 
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It  <;an  never  be  presumed,  that  the  tirustee  has  been 
guilty  of  a.  breach  of  trust.  The  instant  the  estate  was 
put  in  Henry  DfUdmay^  for  Gurdon.  and  KnighUbridge, 
he  was  a  trustee  for  them,  bound  to  protect  the  estate 
for  them.  The  Court  presumes,  that  is  done^  which 
ought  to  be  done  ;•  but  never,  that  an  act  is  done,  which 
it  is  clear  in  Law  and  Eiquity  ought  not  to  have  been 
done.  He  was  bound  to  protect  the  estate  to  the  whole 
extent  of  the  interest  given  to  them.  Is  it  to  be  sup- 
posedt  that  no  objection  lies  to.  the  title  of  Gurdon  and 
KnighUbridge  on  account  of  the  length  of  time  ?  Sup- 
pose a  recovery  ilT  suffered,  or  no  attempt  to  suffer  a 
recovery.  If  150  years  hence  the  fact  could  be  proved, 
that  thejce  was  only  a  base  fee,  what  right  has  the  Court 
to  say,  their  title  may  not  be  of  that  description  ?  At 
least  the  Court  will  not  say  so  without  giving  them  the 
opportunity  of  giving  up  the  indemnity  they  thought  fit 
to  take.  Suppose  a  remainder,  limited  to  the  Crown.. 
Gurdon  and  KnighUbridge  have  a  right  to  be  asked, 
whether  they  are  satisfied,  that  there  is  no  reversion,  in 
the  Crown;  that  the  recoveries  were  well  suffered,  &c« 
and  that  -they  have  a  clear  estate  in  fee-simple.  At 
what  period  of  time  is  the  Court  to  suppose,  these  trusts 
for  the  benefit  of  Gurdon  and  Knightsbridge  were  com- 
pletely discharged?  Where  is  the  evidence  to  shew, 
the  legal  estate  was  brought  in?  Many  legal  estates 
are  outstanding  of  much  more  ancient  date :  as  old  and 
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ciAet  than  the  time  of  Queen  Elizabeth.  Thero  is  nol 
mathematical  certa^ty  upon  title:  but  the  Court  oiqrki 
to  have  ^I  the  moral  certainty  they  can.  Here  ihe  Covrt 
cannot  see  even  with  probabiUty.  There  is  ng  evidence. 
The  outstanding  legal  estate  is  consistent  with  the  pot* 
session.  Gurdon  and  Knighisbridge  nof  having  signified 
their  consent  to  give  up  the  indemnity,  and  there  being 
a  possibility,  that  their  title  may  be  disturbed,  it  i&  to 
be  presumed  still  outstanding.  In  the  case  of  tidies 
many  things  may  iaccount  for  the  non-pereeptidn  of 
tithes.  The .  indemnity  must  be  by  an  estate  in  fee-» 
simple ;  and  the  Court  would  not  compel  the  trustee  to 
convey  without  the  Consent  of  the  party,  entided  I0  be 
discharged  from  the  tithea.  In  England,  on  the  demise 
of  Sybum  v.  Slade {76)^  and  Doe,  on  the  demise  of 
Bowerman  v.  SyboumXll),  hord Kenyan  left  it  to  the 
jury  to  presume  a  conveyance  from  the  trustee ;  when  at 
a  given  time  it  was  his  duty  to  convey.  Those  cases  niay 
govern  the  decision  here  as  to  a  moiety.  It  ia  deaf 
from  that  drcumstaace,  that  there  was  to  be  no  gkeii 
period  as  to  fe-conveying  the  other  moiety.  Lord  Kenyenk 
always  thought  the  legal  estate  tnu^t  prevail  in  eje^*^ 
ment;  but^  where  it  waa  the. duty  of  the  person  to 
le^onvey,  he  would  alkw  a  ptesuniption  of  a  re»coti* 
veyance* 


As  to  die  question  of  presumption,  Lord  Eld&n  con- 
ceived, die  directions  to  juries  had  gcme  quite  fair  enough. 
We  conteaded  at  the  RoUSf  that  to  support  piesiunptioik 
there  must  be  belief:  not  meaning,  that  St  must  be  buch 
belief,  as  if  it  waa  seen  executed ;  but  upon  evidence^ 
that  the  estate  is  outstanding,. and  ought  to  have  beeii 
conveyed,  and  the  conveyance  is  not  to  be  found,  it  it 
something  very  near  belief. 

It 

(76)  4  TermRep.  682.  (77)  7  Term  Rep.^. 
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It  19  ek^r,  hf^  JPUan  thought  (  78 )«  that  as  between 
pwrchae^rg  the  leaning  ought  to  be  against  the  presipnp- 
tion  of  tt»e.  a^ignteent  of  a  t^rm,  when  it  was  out- 
standing I  though  known  to  be  satisfied.*  Here  there  is  lao 
satfsftction ;  and  no  dealing  upon  it ;  which  Lord  Efdon 
saf  Bi  there  ought  to  be* 

• 

The  SoUoitor  General  and  Mr.  Sftc^dweU,  jun.  in 
su^ort  of  the  ^Decree. 
This  18  ^  questv^fi  of  very  great  importance ;  for  if 
after  such  a  length  of  tn^ie  the  Court  will  not  presume 
a  copiyeyapce^  it  cannot  be  presumed  at  the  distance  of 
one,  two,  or  three  centurie3,  <nr  any  the  most  distant 
period  i  and  the  eflect  would  be  to  pnake  property  to  a 
▼ery  great  extent  unalienable;  for  there  can  be  no 
aUenation ;  at  lea^t  only  to  a  wijttiag  purchaser.  As  to 
the  deed  of  16649  some  things,  which  were  no(  pointed 
out  at  ibe  HolUi  will  put  the  case  in  a  much  more  dear 
point  of  view  than  H  appeared  there;  and  the  exact  pc»nt 
of  time,  at  which  the  trustees  ougbt  to  have  conveyed> 
can  be  poiitfed  out.  The  difficulty  the  SfoBter  of  the 
Jf^olfs  had,  was,  that  he  could  not  find  that  point ;  and 
bring  k  w^hio  L^rd  Kemfon*^  rule.  The  trusts  of  the 
deed  .are  of  two  kinds :  one  to  secure  the  two  annuities : 
the  pth^  (o  ipdeipnify  G¥rcUm  and  JKnightsiridge ;  who, 
H  if  to  be  obaerved,  were  trustees  for  ffenry  MUdmay 
bjjQself,  against  any  incumbrance  or  claim.  It  is  clear 
jxgtm  Ihe  whole  deed,  the.  parties  conceived,  the  incum- 
branioes  or  charges  upon  SU  Clere's  and  Heron's  must 
appear,  in  a  ^hort  period ;  tbat  aU,  that  was  necessary, 
was  to  give  aeourHy  for  eleven  years ;  and  that  it  was 
widi  reference  to  the  other  ^bjeot  only,  which,  depend- 
ing upon  l^o  livest  must  be  an  indefinite  period,  that 

they 

(78)  See  ante.  Vol.  VI,  186. 
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they  did  not  fix  the  period.     It  was  dear,  the  indemnky 
against  the  former  in  all  probability  mtist  be  made  avail- 
able within  eleyen  years  after  the  deaths  of  Sir  Humphry 
and  John  Mildmay.    For  the  other  purpose,  securing  die 
annuities,  it  was  conceived  one*  moiety  would  be  quite 
sufficient.     The  deed  ought  to  have  provided  for  are- 
conveyance  upon  the  death  of  the  annuitants.    But  the 
deed  is  very  extraordinary  in  its  provisions,  and  in  the 
manner,   in  which    it   is   executed.     There   are  seven 
grantors,  and  only  three  appear  to  have  executed ;  and 
^uee  only  were  intended  to  execute;  for  there  are  only 
three  seak.    Upon  what  other  hypothesis  can  the  ptt^ 
ticular  ftame  of  this  deed  be  accounted  for?    Thbis 
much  fortified  by  the  deed  of  1694:  the  whole  legal 
estate  then  existing  in  Henry  MUdmay.    A  circumstance 
appears  upon  the  face  of  the  deed  of  1694,  that  shews, 
the  trust  With  regard  to  the  annuities  had  not  been  accom- 
plished.   It  appears  by  that  deed,  that,  though  Sir  Hum- 
phry Mildmay  was  dead,  Jj^Ay  Catherine  Mtldmay,  Ae 
other  annuitant,  was  living.    She  could  not  be  expected 
to  live  much  longer.    Therefore  it  was  to  be  expected, 
that  in  a  few  years  more  they  would  have  a  right  to  caU 
for  a  conveyance  of  the  whole ;  and  that  accounts  for  the 
legal  estate  being  then  outstanding;  and  it  shews,  the 
legal  estate  was  an  object  to  diem ;  for  it  is  notieed  as 
then  outstanding*    Then  at  the  moment  of  the  deaith  of 
Lady  GU/terine  Mildmay  the  time  had  arrived,  when  the 
trustee  ought,  and  could  have  been  compelled  in  this 
Court,  to  re-convey.   The  period  of  her  death  is  not  pre- 
cisely known:  but  it.  must  have  taken  place  soon  altor- 
w&rds.  ,  The  Court  has  therefore  a  period'  of  near  a  cen- 
tury, in  which  the  re-con veyi|pce  ought  to  have  been  made; 
and  will  presume,  that  it  was  made  at  some  time  within 
that  period.    It  is  true,  neither  the  tenant  for  life,  nor  the 
tenant  in  tail  had  a  right  to  call  for  a  limitation  of  the 
fee  to  him :  there  being  no  person  absolutely  entitled  to 
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the  te%z  but  they  had  a  right  to  caB  for.  a  conveyance  to 
all  the  uses;  and  the  cjrcnmstance,  that  the  fee  was  split, 
caanot  make  a  difiference. 

Fiom  the  length .  of  time  then,  diiring  which  this 
ought  to  have  .been  done,  it  will  be  presumed,  that  it 
was  done.  How  is  it  to  be  shewn,  that  there  is  no  ob- 
jection to  the  title  of  Gurdon  and  Knightsbfidge  ?  There 
cannot  be  negative  proof.  Mere  possibilities  .are  sup- 
posed. The  Court  never  proceeds  upon  such  grounds. 
Unless  the  objection  is  shewn,  it  is  presumed  there  is  no 
4>bJ0ction. 

As  to  the  distinction  upon  adverse  possession  in  the 
caaes  cited,  there  are  many  instances  of  raising  the  pre- 
sumption, where  nothing  has  been  done ;  upon  the  non- 
appearance, for  instance,  of  a  man,  upon  whose  life  a  re- 
mainder depends ;  not  having  been  heard  of  for  a  length 
of V time:  the  presumption  is  raised  upon  the  mere,  non- 
appearance, and  the  Legislature  witii  respect  to  leases 
for  Uves  has  enacted^  that  if  the  cestui  que  vie  has  not 
been  heard  of  for  seven  years,  that  shall  be  evidence  of 
his  death.  In  other  cases  it  goes  to  tiie  Jury,  and  the 
presumption  is  raised  upon  the  same  principle.  In  Doe 
v.Pro«^^(  79)  the  presumption  was  raised  from  nothing 
being -don^;  mere  uninterrupted,  possession  by  one  tenant 
in  common  for  thirty-six  years,  without  any  thing  of 
ouater  in  fact  or  law:  yet  an  actual  ouster  was  pre- 
sumed. Therefore  from  mere  length  of  time,  during 
whach  a  thing  ought  to  have  been  done,  it  must  be  pre- 
sumed. Consider  the  situation  of  persons,  whose  estates 
are  in  trustees.  The  greater  ^the  length  of  time,  the 
greater  the  difficulty.  If  it  is  necessary  to  get  a  con- 
veyance from  the  heir  of  this  trustee,   we  must  find, 

who 

(79)  Coirp.  217. 
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who  was  the  heir  m  1664.  The  laptil  of  tilM»  iosteid 
of  affording  sectirity,  inoreluea  the  diffioulty*  But  the 
Plaintifik  are  in  possession  of  the  deed,  whieh  ooityeyed 
the  estate  to  Henry  Mildmay.  How  should  that  be,  un- 
leto  the  estate  was  re-conveyed:  otherwise  he  or  his 
heirs  ought  to  have  that  d^ed.  It  it  ttidi  there  is  soeit 
doubt,  upon  the  circuinstance,  that  theife  are  seven, 
grantors;  and  H.  Mildmay  may  he  presumed  to  be 
Henry  \  and  therefbre  this  is  a  counterpfeitt,  put  mto  die 
hands  of  the  grantors.  It  would  be  an  ■  extraordinarj 
Munterpart  j  executed  by  the  granted  and  two  of  the 
grantors.  For  what  purpose  should  a  counterpart  of 
such  a  deed  be  .executed  ?  There  were  no  covenants. 
T*hat  would  be  presuming  for  the  purpose  of  tedlsting 
the  presumption}  that  ought  to  be  made  in  support  of 
this  title. 


The  case  before  hotA EUeemere  {90)^  that  has  beefi 
leferred  to  by  your  Lordshipi  and  the  c&se  famnediAtely 
ptecedbg  that)  Crimes  v.  Smyth{&i\  tmALyddaUy. 
We}Mn{9St)  contradict  the  position,  that  there  is  no  pre- 
sumption from  mere  length  of  thne.  Such  a  preeiimptioD 
is  raised  even  against  the  Oown.  It  had  been  heU,  that, 
a  man^  not  having  been  heard  of  since  17H,  a  ftlr  pre- 
ftumptfon  arose,  that  he  ivas  d^ad,  in  Support  of  a  title. 
The  Statute  1  t/or.  I.  e.  1I»  and  oth^  Sifttutes  are  tsgii- 
lative  recognitions  of  length  of  tiinev  afr  evidence.  In 
Sperling  V.  Trevor  {98)  Lord£MKNi's  Vpisi^  wu>  Aat, 
as  there  was  no  particular  ground  for  presunnngi  Aat  a 
deed  or  W91  was  made,  that  presumption  should  not  be 
raised.  Can  the  monistrous  propO(Rtf<>n,  that  poesesdim 
for  1000  years  shall  not  afford  a  presumptioil  ^  fiivoor 
'of  a  title,  be  stated? 

Mr, 

(80)  BedU  V.  ^eorcf,  12  Co,  4.  (82)  2  Atk.  19. 

(81)  12  Co,  4.  (83)  Ante,  Vol.  VII,  497» 
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Mr.  lUehardi,  in  Reply. 
In  forcing  a  purchasdr  to  take  a  title,  the  doctrine  as 
to  satisfied  terms  is  a  rery  materkd  ingredient.  It  should 
be  yetyk  dear,  that  there  are  no  mesne  bunimbrancers; 
who  may  get  in  the  estate  from  the  trustee:  whereas, 
if  this  purchasier  gets  it  in,  he  will  protect  himself  ftom 
all  prior  incumbrances.  The  purchaser  is  placed  in  that 
situation,  unless  the  Court  has,  not  mathematical,  but 
ttiorid,  certainty,  that  the  estate  has  been  re-coiiveyed. 
In  the  case  of  a  purchaser  the  argument  upon  that  is 
very  strong  against  the  •presumption.  Sperling  v.  Trevor 
is  not  strictly  applicable.  There  was  no  reason  for  pre- 
suming, that  the  estate  had  been  disposed  of  by  the  an- 
cestor. It  was  proved,  he  did  attempt  to  dispose  of  it 
by  a  Will,  not  pi'operly  attested;  whence  a  clear  pre- 
sumption arose,  that  he  bad  not  disposed  of  it  in  any 
dther  way.  A  declaration  against  this  title  will  not  affect 
the  title  to  5/.  Core's  and  Heron^s;  which  is  not  before 
the  Court*  The  assertion  is,  not  that  there  is  any  in- 
firmity in  that  title ;  but  merely,  that  there  is  no  pre- 
sumption of  a  re-conveyance  of  this  estate. 


im 


1606; 


HlLLAtlT 

V, 
WAfcLBR. 


As  to  the  point,  whether  this  is  an  origimd  or  a 
eouaterpart,  there  may  be  two  originals  i  and  some  of 
the  grantors  have  executed  this.  That  is  quite  uncer<> 
tain.  However  absurd  that  deed,  there  is  no  doubts 
tliat  the  whole  fee  was  once  in  Henry  MUdmay ;  «nd> 
tmless  it  can  be  shewn  either  by  actual  conveyance  or 
presumptidh,  that  the  fee  is  out  of  him,  it  must  be  stiR 
in  him.  Then  as  to  the  argument  upon  the  provision 
with  respect  to  the  period  of  11  years  for  the  re-convey- 
ance of  one  moiety,  the  presumption  of  a  re-conveyance 
may  be  admitted,  if  there  was  any  eertam  time,  at  which 
there  was  a  right  to  call  for  a  re-conveyanee,  in  many, 
Imt  not  in  aD,  eases.   That  presumptien  is  made  in  the 

case 
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case  of  the  ejectment^  to  promote  justice,  and  .prevent 
injustice,  founded  in  form.  But  in  the  case  of  pur- 
chasers and  mortgagees  the  question  of  presumption  does 
not  arise :  else  it  would  be  impossible  to  permit  a  subse- 
quent incumbrance  to  shut  out  a  mesne  incumbrancer.- 
Except  on  the  ground  of  length  of  time,  the  Court  can- 
not presimie  a  re-conveyance  against  a  purchaser :  no 
re-conveyance  in  fact  appearing ;  but  the  legal  estate  in 
fact  outstanding.  That  presumption  must  proceed  upon 
the  ground,  that  it  is  possible  the  re-conveyance  was 
made. 


There  is  nothing  in  this  deed  making  a  re-conveyance 
imperative  upon  the  trustee,  except  as  to  one  moiety. 
How  can  it  be  stated,  that  the  other  moiety  is  left  to 
him  to  secure  the  annuities  ?  There  is  not  a  word,  shew- 
ing such  a  purpose.  Nothing  is  said  as  to  the  other 
moiety.  It  neicessarily  continues  in  him;  unless  your 
Lordship  introduces  words,  not  in  the..contemplation  of 
the  parties.  The  deed  is  a  complete  conveyance  to.  him. 
No  such  intention  can  be  collected.  In  1694,  after  the 
death  of  Sir  Humphry  and  John  MUdmay,  the  family 
treat  whatever  estate  was  in  Henry  Mildmayy  .not  in  that 
point. of  view,  but  as  a  collateral  security  to  indemnify 
the  purchaser  of  the  other  estate.  There  is  no  evidence, 
upon  which  in  fair  construction  he  can  be  said  to  have 
ceased  to  be  a  trustee  for  that  indemnity ;  and,  if  a  given 
time  cannot  be  pointed  out,  at  which  the  trustee  could 
be  called  .upon  to  convey,  there  is  an  end  of  their  con- 
struction ;  and  then  the  owner  of  St.  Clere'^  and  Herons. 
is  to  be  consulted. 

TA^  Lord  Chancellor. 
I  admit,  a  purchaser  ought  not  to  be  compelled  speci- 
fically to  perform  the  contract,  ui^ss  the  vendor  is  in 

a  con- 
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a  condition  to  make  k  good  titles  and  in  a  clear  and.         1806*. 
full  sense'  such  as  ought  to  be  considered  by  a  Court  of     ir^^"^^^ 
Justice  a  good  title.    The  question^  whether  under  all  ^^ 

the  circumstances  I  ought  to  consider  this  a 'good  tide.      Waller. 
is  of  very  great  importance ;    and  ought   to  be  decided 
upon  principles  clear  and  satisfactory.     The  presumption    Principle  of 
in  Courts  of  Law  from  length  of  time  stands  upon  a  pjr««amption 
clear  principle;  built, upon  reason^  the  nature  and  cha-    J^,  icngth 
racter  of  man^  and  the  result  of  human  experience.    It 
resolves  itself  into  this;  that  a  man  will  naturally  enjoy 
what  belongs  to  him  (84).    That  is  the  whole  principle. 
It  has  application  in  all  cases  of  incorporeal  heredita- 
ments :  and^  where  there  is  a  written  tide.    As  to  incor-    As  to  incor- 
poreal hereditaments,   1st,  Rights  of  way,  not  enjoyed  poreal  beredi-. 
for  a  nmnber  of  years ;  though  a  convenience,  if  not  a  taments,  rights 
necessity  for  the  enjoyment  has  existed :  the  Court  directs  ®^  ^"-J"*  pnbhc, 
the  Jury  to  presume,  either,  that  it  never  did  exist,  or,  „ 

that  it  was  surrendered ;  upon  this  plain  reason ;  the  ab-  gmuption  from 
sence  of  any  cause,  why  a  man,  possessed  of  a  right,  that  length  of  time, 
is  convenient  or  necessary  to  him,  should  in  no  instance  that  it  was  sar- 
have  enjoyed  it.     So,  as  to  the  use  of  water  and  light ;  rendered,  or 
and,  whenever  a  party  has  been  long  out  of  possession  "®^®'  existed, 
of  an  incorporeal  hereditament,  the  question  has  always 
been  determined  in  diat  manner.    I  have  heard  it  -stated, 
that  this  does  not  apply  to  the  case  of  a  public  road. 
It  applies  more  to  that  than  to  a  private  road.    The 
reason  given  was,  that  there  cannot  be  the  same  pre- 
sumption of  a   surrender.    If  by  matter   of  record  the 
right  appears  vested  in  the   public,    it  may  be  so ;   as 
there  the  right  appears;  and  the  surrehder  does  not 
appear.    But,  if  it  does  not  rest  upon  matter  of  record, 
and  the  public  have  not  enjoyed,  it  is  to  be  left  to  the 
Jury  to  presume,  and  is  almost  conclusive,    not  that  it 
was  surrendered,  but,  that  it  never  existed;  and  for  this 
special  reason :    one  man  may  surrender,   or  for  many 

reasons 
(84)  See  tiie  note,  ante.  Vol.  II,  16. 
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1806.         reasons  may  not  enjoys  his  right :  but  the  probability  i% 

^"^^"^  as  to  the  publicly  that  some  instance  of  eiyoyment  would 

^^  be  shewn.     That  is  much  stronger  than  the  case  of  a 

Wallkr.      private  road,  if  for  many  years  there  has  been  no  enjoy* 

meiit ;  for  what  one  nan  may  relinquish^  another  may  be 

disposed  to  assert. 

Fresamption  Then,  as  to  presumption  ot  title:  Ist,  as  to  a  bond 
of  payment  of  taken;  and  no  interest  paid  for  20  years:  nay,  withii^ 
a  bond  apon  gQ  years,  as  Lord  Mfl«*/?eW  has  said  (85):  but  upon 
wen  y  years,  gQ  y^^^  ^^ie  presumption  is,  that  it  has  been  pud ;  and 
or  less,    with-    _    '  .         .,;  «    n      -n  n    i  i 

out  oavmcDt  of  presumption  will  bold ;   if  not  repelled ;   unless  m- 

nlterest  unless  ^(d^ency,  or  a  «tate  approaching  it,  can  be  shewn  (  or, 
repelled  by  that  the  party  was  a  near  relation ;  or  the  absence  of 
cirouitiBtances.  the  party,  haying  the  right  to  the  nH>ney :  or  something, 

which  repels  the  presumption,  that  a  man  is  always 
Mortgage  pre-  ready  to  enjoy  what  is  his  own  (86).  The  case  of  a 
sumed  satis-  mortgage  is  an  instance.  I  remember  a  case  before  Lord 
fied:  noiote-  Mansfield,,  where  a  mortgagee  brought  his  ejectment: 
rest  hsYmg  ^j^^  deeds  proved,  accompanied  with  a  bond,  all  went 
been  received  ^^^  nothing;  he  had  not  received  for  25  years,  though 
for  twenty-five  ..  .        . .  ?         ^     ^    i.  ^i  _^ 

livmg  withm  a  street  of  toe  nu)rtgagor,  any  money  upon 

the  mortgage ;    and   upon  that  the  mortgage  was  con- 
sidered satisfied.     It  has  been  said,  you  cannot  presume, 
General  pre-    unless  you  believe.    It  is,  because  there  axe  no  means  of 
sumptions  up-    creating  belief  or  disbelief,  tliat  such  general  pxesump* 
OB  the  wsnt  of  jiQ^g  m^  raised,  upon  subjects,  of  which  there  is  no  re- 
means  of  be-  ^ord  or  written  muniment.     Therefore  upon  the  weakness 
and  infirmity  of  all  human  tribunals^  judging  of  matters 
of  antiquity,  instead  of  belief,  which  must  be  the  fouBr 
datioD  of  the  judgment  upon  a  recent  transacftton^  where 
the  circumstances  are  iaciq^le  of  forming  any  thing 
like  belief,  the  legal  presumption  holds  the  place  x>f  par- 

ticfuhur  and  individual  belief  (87 ). 

That 

(86)   1  Term    Rep.    272.      /er,  Vol.  XIX,  196;  see  190, 
Cowp.  109.  and  the  note. 

(86)  Post,  FftcdoM^v.lFtV         (87)  See  the    note,    ants, 

Vol.  II,  15. 


liei: 
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TlAt  fa«6  been  etrried  to  tfab  length.  In  The  Mayer 
0f  KihgiioHHipon'HuU  v.  Homer  {S8)  payment  of  tbd 
diitfen  wftft  fthewA  for  three  Centuries*  Why  were  the 
duties  paidi  if  the  parties  were  not  bound  to  pay  them! 
The  Corporation  produced  their  title,  worth  nothmg: 
but  Ae  Jury  was  dii^cted  to  presume  another  grant, 
subsequent  to  that,  which  gave  them  the  port  without 
the  duty:  a  strong  presumption  certainly:  but  Lord 
Mansfield  said,  it  was  a  right  presumption ;  aUuding  to 
the  case  before  Lord  EUesmere{8d)* 


907 
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So  the  case  of  Che^er-le-Sireei  (90)  was  stronger:  the 
«;uracy  there  being  eitcepted  upon  the  face  of  the  grant. 
The  question  was  not,  as  in  the  other  case,  whether  it 
^passed,  or  not. 

Mankind,  from  the  infirmity  and  necessity  of  their 
situation,  must,  for  the  preservation  of  their  property, 
•end  rights,  have  recourse  to  some  general  principle,  to 
take  the  place  of  individual  and  specific  belief;  which 
can  hold  ohly  as  to  matters  within  our  own  time ;  upon 
which  a  conclusion  can  be  formed  firom  particular  and 
individual  knowledge. 

But  aU  this  Is  nothing,  where  it  can  be  seen,  that  the 
possession  is  provided  for ;  and  that  is  the  stress  of  the 
argument;  vie*  that  by  this  deed  of  1664  the  posses, 
flion  Was  to  remidn  with  the  trustee ;  for  it  was  a  pos- 
session, until  such  time  as  die  party  was  evicted :  but  if 
he  was  evicted,  then  the  possession  of  course  was  not  to 
remain  to  the  uses  o£  the  settlement ;  but  the  ^convey- 
ance  was  to  be  made  according  to  the  indemnity.  There- 
fore 


(8^  CW]^  10<2. 


(00)  Pawett  V.  MMtmte, 
staled  Cowp.  lOS,  ante^  Vol. 
VI,  «73.    VIII,  180,  II. 
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fore  it  is  said,  none  of  these  cases  apply ;  as  the  fpunda* 
tion  of  them  is,  that  the  party  was  out  of  possession : 
but  that  is  not  so,  where  his  possession  is  proTided  for. 
See,  how  that  is ;  and  what  is  the  true  meaning  of  thia 
deed*  The  manor  of  St.  Cleres  and  Heron's  was  sold  to 
Gurdon  and  Knightsbridge.  There  was  to  be  security 
against  some  incumbrances,  to  have  a  speedy  termination ; 
for  such  an  indemnity,  as  an  estate,  vested  in  trustees 
as  an  indemnity,  not  only  against  incumbrances  likely  to 
appear  speedily,  but  at  the  dbtance  of  1000  years,  withr 
out  any  specific  danger  in  the  minds  of  the  parties,  has 
never  occurred.  A  title  is  impeached  on  account .  of 
some  specific  objection^  depending  upon  something,  to 
happen  in  a  few  years;  and  the  indemnity  must  be  co* 
extensive  with  the  objection.  The  whole  of  this  estate 
originally  was  conveyed  to  Henry  Mildmay.  That  is  the 
infirmity  of  the  case ;  that  the  whole  wa^  coqveyed. 
The  object  of  the  conveyance  wa9,  first,  to  secure  the 
annuities  to  Sir  Humphry  and  Lady  Catherine  Mildmay : 
the  latter  continuing  alive  till  1694;  and  then  this  strange 
clause  is  inserted ;  which  means,  that  in  case  of  evicr 
tioji  the  trustee  shall  convey  one  half  <of  this  estate  to 
the  uses  of  the  settlement.  Upon  what. ground?  The 
whole  estate  being  originally  in  my  trustee  for  my  in- 
demtiity,  uppn  what  ground,  if  I  am.  evicted,  is  one  half 
to  be  so  conveyed  ?  Through  all  this  obscurity  I  can  see 
the  intention;  that  11  years  were  the  expected  period 
of  the  infirmity  of  the  title  ;•  and  after  that^  period  this 
moiety  waa  to.  be  conveyed:  not  the  remainder  of  the 
estate ;  for  there  was  another  security  to  be  answered* 
That  could  not  be  conveyed,  till  Jjady  Catherine  was 
dead.  A  moiety  was  conveyjed ;  as  there  was  then^  m 
end  of  the  obscurity  and  infirmity  belonging  to  the  title : 
but  the  residue  was  not  to  go  out  of  the  trustee ;  as 
Lady  CatJterine  was  living.  I  am  bouAd  to  nreaume, 
that,  whenever  the  danger  of /Sif.  CK^&'s.  and. jH!?roii*s  was 
...  at 
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At  an  end j  when  timt  time  arrived,,  which  Was  designated 
by  the  period-  of  eleven  years/  or  any  period,  at  which 
it  could  be  said,  there  was  no  more  danger,  then  that 
estate  was  to  be  saleable,  and  a  re-conveyance  was  to  be 
made. 
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-  There'  is  an  uiswer  then  as  to  tbe  length  of  time. 
Am  I  not  to  presume,  that  St.  (Jlere'ssxid  Heron's  is  a 
good  estate  to  (he  purchaser?  It  has- not  been  disturbed 
for  140  years.  If  any  claim  were  now  set  up,  is  it 
possible  to  say,  such  a  Plaintiff  could  recover  .in  eject- 
ment? If  that  could  be  supposed,  would  not  this 
Court  grant  a  perpetual  injunction  Bgainst  him;  upon 
such  a  tide,  after  uninterrupted  possession  •  for  140 
years  ? 

Here  then  is  the  application  of  these  principles.  I 
presume  a  conveyance  from  the  trustee  of  the  estate, 
intended  as  an  indemnity  against  incumbrance,  when  for 
a  century  and  more  every  idea  of  an  incumbrance  has 
been  at  an-  end ;  and,  if  these  presumptions  are  made 
after  ^  or  30  years,  because,  the  party  being  out  of 
possession,  all  presumption  is  against  him,  I  make  it  in 
this  instance.  It  would  be  very  different,  if  the  intention 
had  not  appeared  upon  the  deed.  '  But,  when  the  time  is 
designated,  viz.  1 1  years,  if  I  cannot  do  this  at  the  end 
of  140  years,  it  is  admitted,  this  obje(;tion  must  continue 
to  any  period.  By  supporting  this  objection  I  should  lay 
down  a  rule  most  dangerous,  and  destroying  the  very  rea- 
son of  legal  presumption.  There  is  a  defect  and  omis- 
sion in  the  deed;  not  providing,  that,  when  the  annuities 
are  satisfied,  there  shall  be  a  conveyance  of  the  other 
moiety.  My  judgment  is,  that  at  this  distance  of  time  I 
ought  to  presume,  that  this  re-conveyance  has  been  made. 
I  agree,  I  must  make  that  presumption.  My  judgment 
is  founded   upon  this;    and  I  make    the  presumption 

without 
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IMK  viliioud  sending  it  to  Law;  b^ing  CQvfiden^  a  Jodgtt 

„'*'***'  must  tell  a  Jury,   they  ought    to   presume^  and  they 

t^.  would    presume^    that    this    le-convieyance   had  been 

Wauubb*  made. 

Therefore  I  am  of  opinion,  that  this  Decree  ongfit  to 
be  affirmed.  .  I  give  my  judgment,  laying  down  the  ge- 
neral .  principle  of  Law;  and  saying,  thifs  case  oomea 
yd&m  iU    Nothing  StJlows  as  to  oth^r  cases  (91). 

(01)  See  Cooke  r.  Soltau,  2  Sim.  ^  Stn.  154. 


1806.  MATTHEWSON  e.  STOCKDALE. 

Feb.  21th. 

Thoagh  Copy-    A    MOTION  was  made  to  dissolve  an  Injunction,  re« 
right  cannot  straining  the  Defendant  from  publishing  an  East 

EM^lJiacl   ^«**^  CW^***^  o'  Directory;  which  the  PUintiffs  al- 
j^,  '  ledged  to  be  infringement  of  their  copyright. 

general  sub-  •         .  ^ 

ject,  any  more  '^^  <^<^6^  &*  ^^  ^^^  represented  by  the  answer,  was, 
than  in  a  map,  that  the  Defendant  had  ori^nally  undertaken  a  w^nrk  of 
chart,  series  of  this  nature ;  accepting  an  offer  by  the  Plaintiffs,  who 
chronology,  ^^^^  clerks  in  tiie  India  House ^  to  procure  correct  lists ; 
c.i  maym  foj  ^hjct  the  Defendant  gave  them  five  guineas  a-year 
work  •  and  between  them.  Disputes  arising  upon  their  demanding 
where  it  can  be  ^^  increase  of  salary,  which,  ap  the  Defendant's  prin- 
traced,thatan-  cipal  object  in  engaging  them  was  the  opportunity  of 
other  workup-  representing  in^he  title-page,  that  the  work  was  cor* 
on  the  same  lected  at  the  India  House ^  he  refused,  the  Plaindfis 
subject  is,  not    applied  to  Debrett,  another  bookseller,  who  had  set  up 

ongina    com-   ^  gimflar  work;  which  the  Defendant,   not  oonaidering 
p.l.Uon.bnt  * 

a  mere  copy, 

with  coloorable  variations,  will  be  protected  by  Injunction;  which  in  this 

instance  was  continued  until  the  hearing  without  a  trial  at  law. 
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diat  work  an  iofringeiiient  of  faia  copyright,  did  not  at«         1806. 

tempt  to  oppose;  and  at  length  the  Plaintiffs  undertook, 

«id  eflatinued,  DekreH*n  work ;   the  copyright  in  which 

thia  Bill  soi:ight  to  protect.  Stockdalb. 

Upon  inspection  of  the  books,  dbough  there  was  some 
trifling  Tariadon  in  the  titles,  the  mode  of  printing  was 
exactly  the  same:  the  pages  containing  the  same  number 
of  lines :  the  indexes  were  the  same ;  and,  though  the 
Defendant  had  inserted  some  new  matter,  principally 
the  Ceplon  Establishment,  which  was  introduced  into  the 
middle  of  the  book,  the  pages  were  continued  by  means 
of  asterisks,  for  the  purpose,  as  was  insisted  for  the 
Plaintiffs,  of  using  their  Index  without  variation*  An- 
other instance  of  close  imitation  was  pointed  out  in  the 
name  of  Smith;  there  being  of  course  a  long  list  of 
persons  of  that  name;  and,  the  Plaintiffs  not  having 
adopted  the  mode  of  taking  theii*  Christian  names  in 
alphabetical  order,  neither  was  that  mode  taken  by  the 
Defendant ;  all  those  names  being  inserted  in  his  book, 
exactly  as  they  stood  in  that  of  the  Plaintiffs,  without 
any  particular  arrangement.  An  error  in  the  Plaintiffs' 
book,  viz.  the  word  "  Commissioner''  for  **  Controller" 
was  also  followed  by  the  Defendant.  The  price  of  the 
Plaintifis'  book  was  5s.  6c/. :    that  of  the  Defendant's 

Mr*  Richards  and  Mr.  Healdy  in  support  of  the  mo- 
tion, observing,  that  there  is  considerable  doubt,  whether 
any  copyright  can  be  inherent  in  such  a  subject,  insisted, 
that  the  piracy,  if  any,  was  cpmmitted  by  the  Plaintiffs ; 
the  Defendant  having  possession  first.  They  compared 
a  work  of  this  nature  to  a  sea-chart;  any  man  has 
clearly  a  right  to  publish  amendments  and  additions: 
but,  if  he  publishes  them  alone,  without  the  whole,  the 
work  will  be  incomplete  and  useless.    It  is  difficult  to 

reconcile 
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18be.         reconcile  Lord  Mansfield  with  Lord  Kenyim  in  flie  cases 
Ma  "^w        ^^  ^^^^  ^    Moore  (92),  and  Trwkr  v.  Ariirray{98). 
1,^  Lord  Kenyofiz  comparison  to  the'  Case  of  Poems  does  not 

Stockdalb.  hold:  in  that  instance  there  is  no  necessity  to  ..'publish 
the  original  work ;  as  there  is  in  th^  case  of  a  sea-chart, 
or  such  a  work  as  this.  Additional  poems  might  be 
published  separately,  having  no  connection  with  ihe 
original  work.  The  dilemma  as  to  works  of  this  ni^ure 
is;  that  either  the  public  cannot  have  the  corrections; 
or  the  author  of  them  must  include  the  original  work 
in  his.  The  indeJ:es,  consisting  only  of  names,  must  be 
the  same.  From  some  passages  of  Lord  MansfieltTB 
judgment  in  Millar  v.  Tafflor(94f)  it  seems,  that  thb 
Court,  will  not  interfere  by  injunction' without  a  clear 
case :  the  effect  in  a  work  of  this  nature  being  irreparable 
mischief. 

The  Solicitor  G^fffiral  and  Mr,  Wyaity  for  the  Plain- 
tiffs,   not   maintaining,    that   an  ^ast  India   Calendar 
genetally,  is '  the  subject  of  cop3rright,  insisted,  that  the 
Plaintiffs  Save  a  copyright    in    their  particular  work; 
'and,  that  the  Defendant's  publication  appeared  upon  in- 
*spection  to  be  a  palpable  piracy,  a  most  servile  imitar 
tion.    They  observed,  that  some  passages  in  Lord  Eldons 
judgment  Jn  the'  VmDersiHes  of  Oxford  and  Cambridge 
v.  Richardson  (95),  and  Hogg  v.  Kirby  (  96  ),  shew,  that 
the  passage  in  Millar  v.  Taylor,  that  have  been  referred 
to,  are  hot  now  Law;   and,  that  the  rule  now  is,  that 
•the  Court  will  uphold  the  Injunction,  if  there  is  doubt; 
and  it  is  incumbent  on  the  Defendant  to  clear  away  the 
-doubt 

Mr, 

(9-2)  1  Ea»t,  361,  n*  (95)  Ante.  Vol.  VI,  689; 

(93)  1  Eatt,  363,  n.  see  page  ^07. 

'     (94)    4  Burr.   2303.  See          (96)  Ante,  Vol.  VIII,  215. 
pages  2377,  2400. 
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Mr.  Bit ftartlSf  jn  Reply,  observed,'  that  in  this' case         1886. 
there  vas  no  such  ground  of  juiisdiction,  as  in  Hogg  v.         ^^"'•^*' 
Kirby :   B,  breach  of  .confidence;    that    the    Plaintiff's  ^^ 

copyright  is'  very  questionable ;  and,  without  putting  it  Stockdalb. 
so  strpng  as  the  passages  in  Millar  v.  Taylor,  which 
have  been  since  corrected,  the  Court  must  be  satisfied^ 
that  the  law  is  most  likely  to .  be  with  the  Plaintiff: 
otherwise  the  Court  will  not  interfere ;  for  .the  Plaintiff 
stands  upon  the  law. 

The  Lord  Chancellor.     ,  i 

Thinking  it  dangerous  to  carty  this  doctrine  of  copy^* 
right  too  far,  the  turn  of  my  mind  would  lead  me  to  a  di& 
ferent  decision  of  this  case  from  that,  which,  following 
what  I  find  the  established  law,  I  mean  to  j^ve.  SeverAl 
cases  have  occurred,  in  which  it  was  at  least  as  difficult 
to  maintain  copyright ;  and  yet  it  has  been  maintained. 
In  the  case  of  Dr.  Trusler*s  Chronology  all  the  re-* 
Diarkable  events,  the  accounts  of  eminent  persons,  every 
matter  of  curiosity  and  interest,  were  subjects  of  infor<» 
znation,  past  and  gone  by ;  which  could  not  be  altered. 
All  human  events,  are  equally  open  to  all,  who  widi  to 
add  to  or  improve  the  Materials,  already  cottected  by 
others;  making  an  original  work.  No  man  can  mo* 
nopolize  such  a  subject.  Therefore  Dr.  Trwleir  had  no 
right  to  call  upon  that  Defendant ;  if  his  nund  hetd  been 
cdncenied  in  the  complication;  endeavouring  to  make 
improvements  and  additions.  The  case  did  not  reach 
a  decision;  but  went  to  an  arbitration.  But  it  was 
stated  by  the  Court,  that,  if  the  Defendant's  work  was 
a  copy  firom  the  others  availing  himself  of  all  the 
arrangement,  with  alterations  merely  colourable,  there 
could  have  been  no  doubt  upon  the  right  of  Dr.  Trusler 
to  a  verdict;  and  finally  he  had  the  dedsion  in  his 
favour. 

Vol.  XII.  S  There 
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i8M.  There  are  several  other  caeefi.    The  next  is  the  ease 

of  a  map ;  and  this  Defendant  was  the  Defendant  in 
that  case.  He  puhlished  the  very  interesting  work  of 
Btocrdalb.  the  late  Mr.  Bryan  Edwards^  and  in  it  a  map  of  the 
Island  of  St.  Domingo.  The  Defendant  had  not  made  a 
Biap  from  actual  surveys ;  employing  persons  to  improve 
or  correct;  but  took  a  copy^  with  merely  colourable 
alterations.  It  might  be  asked,  how  is  it  possible  to  have 
a  Copyright  in  a  Map  of  the  Island  of  St.  Domingot 
Must  not  the  mountains  have  the  same  position:  the 
rivers  the  same  course  ?  Must  not  the  points  of  land, 
the  coast  connecting  them,  the  names  given  by  the  in- 
habitants, every  thing  constituting  a  map,  be  the^  samet 
All  those  objections  were  urged.  The  answer  was,  that 
Ihe  subject  of  the  PlaintiflTs  daim  was  a  map,  made  at 
great  expence,  from  actual  amrveys :  distinguislied  from 
former  maps  by  improvements,  that  were  manifest :  the 
Defendant's  map  was  a  servile  imitatioB ;  requiring  no  ex- 
pence,  no  ingenuity ;  possessing  nothiag,  that  could  coafisf 
copyright. 

lb  the  case  of  the  Chart  of  Ae  English  Channel  I 
had  to  contend  against  the  daim  of  copyright  in  such  a 
subject;  and  the  same  observations  were  made.  Must 
not  the  latitude  and  longitude  of  the  several. points 
npon  .the  adjoiimg  shores,  and  Ae  soundings,  be  die 
8sane»  as  tiiey  were  {daoed  by  nature  ?  They  must  be 
the  same ;  or  the  chart  must  destroy  the  mariner.  What 
room  then,  can  there  be  for  origuiajKty  npon  such  a 
subject?  That  may  be  a  reason  for  not  makiDg  a 
new  chart  ca  map :  but  it  is  no  reason  for  a  aervilt 
ttntttbon* 

Then  how  can  this  be  detected?  If  both  are  eorwt^ 
there  will  be  consideri^Ie  difficulty  in  determining,  wbe? 

ther 
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ther.  both  are  not  original.     I  admit,  no  man  can  monp-*         1B06. 

polize  such  subjects  as  the  English  Channel^  the  Island  ^^"^^ 

of  SL  Domingo,  or  the  events  of  the  world ;   and  every  ^^ 

man  may  take  what  is  useful  from  the  original  workf   Stockdalb» 

improve^  add,  and  give  to  the  public  the  whole,  com* 

prising  the  original  work,  with  the  additions  and  im* 

provements;  and  in  such  a  case  there  is  no  invasion  of 

any  right.    In  the  case  of  Patterson's  Road-Book  (97) 

the  roads  were  there:. the  distances  the  same:  dl  these 

things  must  be  the  same.     Error  cannot  be  introduced 

for  the  sake  of  originality.    But  Cary  succeeded  upon 

this  point;  whether  the  one  was  a  copy  of  the  other; 

or,  the  roads,  and  every  memorable  place  in  England, 

being  open  to  both  parties,  the  one  had  made  use  of  the 

other's  work,  as  information,  which  he  was  to  add  to, 

or  improve ;  not  to  make  a  servile  copy.    It  tamed  out 

in  these  cases,  that  the  very  errors' were  copied.    The 

charts,   representing  twenty-five    fathoms  water,  where 

there  was  dry  land,  would  have  wrecked  the  mariner.    In 

the  Road-Book,  where  Mr.  Justice  Grose's  beautiful  seat, 

TAe  Priory,  is  noticed,  an  error  in  printing  his  name 

was  exactly  copied.     Thb,  occurring  in  several  ijistances^ 

was  so  decisive,  that  the  judgment  of  the  Court  was,  that 

the  one  work  was  a  copy  of  the  other. 

Applying  these  observations  to  this  case,  the  manner^ 
in  which  it  was  put  in  support  of  the  motion,  made  a 
atroi^  impression  upon  me;  and  I  had  an  inclination 
to  dissolve  the  injunction;  apprehending,  that  I  might 
injure  the  Defendant;  for  it  was  well  observed,  that 
there  is  great  difference  between  works  of  a  permanent 
and  of  a  transitory  nature.  The  case  upon  the  former 
may  be  brought  to  a  hearing.    But  the  effect  is.very 

different 

(97)  Cory  v.  Longman,  1  Eait,  358,  Cary  v.  Faden,  ante. 
Vol.  V,  24 ;  see  the  note,  page  20.  •       • 

S2 
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1B09.  different  upon  a  work  of  this  kind,   perishable  ;^  par* 

ticularly  in  this  instance ;  consisting  of  the  names  of 
persons  continually  fluctuating :  a  work,  that  would  be 
Stockdalb.  good  for  nothing  in  another  year.  The  Defendant  had 
an  opportunity  of  shewing  by  bis  answer,  that  this  is 
Hot  a  case  for  an  injunction;  asf  it  would  not  be,  if 
I  only  found  the  same  names,  additions,  and  placesr, 
in  which  respect  the  works  must  be  similar,  with  im- 
provements, amendments,  and  additions.  The  Defend- 
ant might  have  pointed  out,  what  the  amendments  are : 
but  he  has  put  that  upon  me ;  alledging,  that  he  has 
made  a  great  number  of  amendments ;  and  referring 
to  an  inspection.  I  have  inspected  this  work.  The 
first  observation,  that  occurs,  is,  that  a  work  of  this 
nature  wasr  begun  by  the  Defendant  at  a  period  more 
early  than  the  Plaintiff's  work.  There  is,  however, 
no  contention  between  these  parties  for  a  copyright 
in  an  East  India  Calendar';  which  certainly  is  not  a 
subject  of  copyright.  But,  if  a  man,  from  his  situ- 
ation having  access  to  tiie  *  repositories  in  tiie  India 
House,  has  by  considerable  expence  and  labour  pro- 
cured with  correctness  all  the  names  and  appointments 
on  the  Indian  E3tablishment,  he  has  a  copyright  in 
than  individual  work;  which  has  cost  him  consider- 
able expence  and  labour ;  and  employed  him  at  a  loss  in 
other  respects ;  tiiough  there  can  be  no  copyright  in  an 
India  Calendar,  generally.  In  1806  the  Plaintiff*?  book 
c#ihe  out,  at  the  price. of  &•  6d.  The  Defendant 
thinking  it  imperfect,  and  capable  of  improvemeijit,  the 
natural  inference  is,  that  his  book  would  be  more  ex- 
pensive. But  he  publishes  at  the  price  of  2s.  6d. :  his 
determination  to  puUish  probably  being  subsequent  to 
the  publication  of  the  other  work:  and  the  foundatioa 
of  his  success  tiierefore,  enabling  him  to  sell  at  that  re- 
duced price,  that  he  did  not  go  to  the  expence  of  ori- 
ginal compilation ;  but  made  a  /ac  simUe   of  another 

work. 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY.  277 

^ik.     I  have  compared  these  books;  and  find,  tbat         l^Ot. 


in  a  long  list  of  casualties,  removals,  and  deaths,  there  ,,  . 
4s  not  the  least  variation,   even  as  to  situation  in  the  ^^ 

page.  Upon  the  evidence  in  a  Court  of  Law  there  Stockoalb. 
vwould  be  scarcely  any  thing  to  try ;  and,  though  I  do 
not  approve  extending  copyright  too  fSur,  I  am  bound 
under  these  circumstances  to  continue  this  injunctioa 
to  the  hearing;  for  the  Defendant  would  merely  have 
to  account  at  the  rate  of  Us.  6d.  for  each  book ;  and, 
if  his  pubEcation  proceeds  at  that  reduced  price,  it  will 
be  impossible  for  the  PlamtiJBb,  obliged  by  the  expehce 
they  have  been  at  to  charge  a  much  higher  price,  ^o  seU 
^mother  copy. 


MCDONALD  V.  HANSON.  18(W. 

.  March  l4tL 
^T^HIS  bill  was  filed  by  assignees  under  a  Commission    Assignees  in 

of  bankruptcy  for  the  specific  performance  of  an  Bankruptcy 
agreement  by  the  Defendant  to  purchase  ah  estate.    The  hound,  as4>ther 
agreement  was  expressed  in  the   usual  manner.      The  P^^^^*  ^o 

issoal  reference  to  the  Master  was  directed;  and,  the  ..«,      *  f^^ 

title;  anless 
Report  being  agamst  the  title,  the  cause  came  on  for  _^j^j  ^ 

farther  directiona.  .    express  stipn- 

lalioD. 

Mr.  Bicliards  and  Mr.  HaU,  (or  the  Plaintiffs,  eon-    Their  Bill  for 

tended,  that  upon  the  authority  of  Pope y. Simpson (98)  •  specific  per- 

Che  Defendant  ought  to  be  compelled  to  accept  the  title  ^^""•nce 

from  assignees  under  a  Commission  of  bankruptcy;  though  j,      ^^^'  .  ^ 

fiot  such  a  title  aa   a  purchaser,  generally,  would   be  gj^niogt  the 

lESompelled  to  take.    At  least,  the  Defendant  ought  either  niie^  was  dis« 

to  take  the  title,  as  it  is,  or  to  put  an  end  to  the  con-  missed. 

tract}  and  deliver  it  up* 

The 

(98)  Ante,  VoL  V,  145. 
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The  Solicitor  General  atid  Mr.  Heald,  for  the  Defend- 
anty  insisted^  that  the  ease  cited  could  not  be  sup- 
ported; that  the  Defendant  was  entitled  to  dismiss  the 
bill ;  and  there  was  no  instance  of  compelling  him  to 
give  up  the  contract  under  such  circumstances;  ob- 
serving, that  he  might  choose  to  bring  an  actioa 
upon  it. 


The  Master  of  the  Rolls. 
I  never  could  conceive,  why  Lord  Rosslyn  should  have 
thrown  out  that  opinion  in  Pope  v.  Simpson;  which 
Was  not  necessary:  the  objections  being  considered  fri« 
volous.  If  assignees  in  bankruptcy  choose  to  advertise, 
that  they  have  not  good  title,  or,  that  they  will  sell  6nly 
such  title  as  they  have,  that  is  another  thing.  But,  if 
they  advertise  in  the  common  way,  there  is  no  reason, 
why  they  should  not  be  bound,  as  other  persons.  In 
Spurrier  v.  Hancock (99)  Lord  Alvanley  had  no  concep- 
tion,   that  assignees  had    such  an   exception    in  their 

As  to  the  question,  whether  the  Defendant  must  either 
take  the  title,  as  it  is,  or  deliver  up  the  contract,  the 
bill  is  filed  to  obtain  a  specific  performance;  and  must 
be  dismissed  ( 100  )• 

(09)  Ante,  Vol.  IV,  667.        Simpton  is  over-ruled;    see 
(100)  tJhe  ease  of  Pqie  v.     the  note,  ante.  Vol.  V,  147, 
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HOLMES  €.  CUSTANCE.  18M. 

Mmrchl^ih. 

JSAAC  HAUGHTON,    of  Norwich,    by  his  Will,    Bequest  "to 

dated  the  1st  of  May,  1789,  gave  the  following  among  "  the  children 

other  legacies :— "  And  to  the  children  of  Robert  Holmes^  "  ®^  Robert 

•'  late  of  Norwich,  and  now  of  London,  the  sum  of  lOOt  [[  ^^'  !"I^ 
^,       .       „  '*  of  Norwich, 

'*-P^^-  -and  now  of 

"  London,  the 

The   testator  directed  his  legacies  to  be  paid  within  <«  sum  of  100/. 

twelve  months  after  Us  decease;  and  appointed  his  sister  ''  apiece.''  Ro^ 

Mary  Haughton  sole  executrix.  bert  HolmeM 

had  left  iVbr- 

The  t^tator  died  soon  afterwards.    The  biU  was  filed  "^^  »*  ^^  «»« 
in   1804,  hy  James  Holmes,  the  only  surviving  child  <>f  j*  j  •   ,rjLAnt 
Robert  Holmes,  claiming  the  legacy  of  1001   and  inte-  g^^^yj   vears 
rest,  against  die  executor  of  Mary  Houghton*  before  the 

WiU.     His 

The  defence  set  up  by  the  answer  and  depositions,  only  snrviviog 
was,  that    the  name   "  Robert^    was  inserted  by  mis-  child  entitled 
take  of  the  testator,  instead  of  *'  George:''  both  Robert  *<>  the  legacy, 
and  George  Holmes  being  distantly  related  to  the  tes-  ^K***"**  the 
tator,  the  former  being  dead  at  the  date  of  the  Will;  ^'[jJJ  ^^  *J^ 
havmg  died   in  London  m   1782;  leaving  the  Plaintifl^  OeoraeHolm 
his  only  surviving   child:  the  only  other  child  he  had,  formerly  of 
a, daughter,  having  died  in  her  infancy:  Robert  Holmes  Norwich,  re- 
having  gone  from  Norwich  to  London  at  the  age  of  14  siding  in  Xoit- 
or   16,  and  only  occasionally  visited  Norwich  aft:erwards  don  at  the  tes- 
nntSi  his  marriage;   from  whicli  time  until  his  death  he  ^^^^  death, 

resided  in  ZrO/ido/t .-  George  Holmes  having  been  formerly  ^P^?     */"^" 

«  -^T       .  *    «    •  .^         .      »      ,  1  r    gestion  of  mis- 

of  Norwich,  bemg  resident  m  London  at  the  testator  s  .^ 

cleath,   and  having  several  children ;  some  of  whom,  re-     jjjg  t\Ai  not 
siding  at  Norwich,  were  in  habits  of  intimacy  with   the  barred    by 
testator.      Under    the    impression    from    these   circum-  merely  sigoing 
/stances  Mary  Haughton  had  paid  to  each  of  the  child-  *  receipt  as  a 

ren  ^*'°®*"  n^on 
payment  by 
tfie  executor  to  tfa^  ad? erse  party ;  not  amouatiiig  to  a  release  or  frauds 
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ren  of  Oeorge  Holmes  100/.  The  Defendant  ako  relied 
on  the  circumstancey  that  the  Plaintiff  was  subscribing 
witness  to  a.  receipt,  given  by  a  trustee  upon  payment 
to  him  of  the  legacy  of  one  of  those  children  upon 
certain  trusts:  the  Plaintiff  being  then  Clerk  to  that 
trustee. 


The  Soliciior  General  and  Mr.  CuUen,  for  the  Plain- 
tiff, distinguished  this  case  from  the  case  of  a  mistake 
of  a  name  ( 1  ),  corrected  in  favoiur  of  a  legatee  by 
circumstances  of  description,  sufficiently  pointing  out  the 
person ;  observing,  that  in  this  instance  there  was  a  per- 
son named  Robert  Holmes ;  that  he  had  children,  and 
the  mistake  was  in  the  description  only.  They  cited 
JDelmare  v.  Robelio  ( 2 ).       * 

Mr.  Alexander  and  Mr.  Trower^  for  the  Defendant^ 
insisted,  that  this  was  a  mere  mistake;  which  the  Court 
would  correct;  and  that  the  description  could  not  ap*. 
ply  to  Robert  Holmes  :  who  had  left  Non/rich  .many 
years  ago;  when  he  was  very  young;  and  was  not 
living  at  the  date  of  the  WiQ ;  and  bad  left  only  one 
child.  • 


The  Master  of  the  Rol^^s* 
It  is  perfecdy  true«  that  this  Will  cannot  be  varied. 
If  this  bad  not  been  a  case  of  competition,  but  the 
executor  had  taken  the  objection,  the  name  of  Robert 
flolmes  being  found  in  the  Will,  very  strong  evidence 
would  be  necessary.  As  to  the  mistake  of  the  namci 
what  I  am  to  collect  is,  either,  if  the  testator  himself 
wrote  the  Will,  that  he  wrote  the.  name  "iJoJ^"  by 
mistake,    wh^n  )ie  meant  **  George  ,^*'    or  that,    if  an-. 

other 


(1)  Parsons  v.  Parsons, 
ante>  Vol.  I,  266.;  see  the 
ftpte,  267. 


(2)  ZBroiC.  a  446;  ante. 
Vol.  I,  41?. 
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ether  pelraon  wrote  the  Willi  that  person  by  nusappre- 
hension  of  the  testator's  instnictioiis  wrote  the  name  of 
**  Robert**  for  ^*  George!*  Then,'  considering  it  as  a 
ease  of  competitioni  none  of  these  circumstanoes  will 
do.  First,  as  to  the  description,  **  late  cff  Nermch^ 
not  answering  to  Robert^  who  had  not  resided  there 
for  many  years,  every  one  knows  the  sense  of  "  late" 
is,  not  recently,  but  formerly,  of  Norwich.  Then,  aa 
to  the  circumstance,  that  he  was  not  living  at  the  date 
of  the  Will ;  he  was  at  a  distance ;  and  the  testator 
might  not  have  known  his  death;  or  might  have  for- 
gotten it.  As  to  his  having  left  only  one .  child,  the 
legacy  being  given  to  **  the  children,'*  the  testator,  being 
at  a  distance,  might  not  have  known  the  state  of  his 
family ;  and  meant  only,  that,  if  he  had  children,  they 
should  have  the  legacies.  In  the  case  of  Delmare  v. 
RobeUoXS)  the  evidence  was  very  strong ;  amounting  to 
a  high  degree  of  probabihty,  that  the  testator  intended 
his  sister  Rebecca  ;  yet  Lord  Thurlow  would  not  venture 
80  to  decide.  I  cannot  therefore  vary  the  Will  upon  this 
evidence* 


^1 
1609. 

HOLBCBS 

V. 

COSTANCB. 


I  have  some  doubt  as  to  the  effect  of  the  paper,  that 
is  produced.  The  way,  in  which  that  .struck  me,  is,  aa 
a  fraud  upon  the  other  party :  if  the  payment  was  made 
upon  the  admissbn  of  the  Plaintiff,  that  he  was  not 
the  person.  But  it  cannot  have  that  effect;  for  they 
proceed  without  any  communication  with  that  person. 
Their  payment,  or  resolution  to  pay,  did  not  originate 
in  any  communication  with  him :  but  they  exercised 
their  own  judgment;  and  then  it  comes  to  this  only, 
that  the  Plaintiff  did  not  resbt  There  must  be  either 
something  of  a  release,  or  a  fraud  by  him  in  not 
setting  up  his  claim.  Clearly  this  does  not  amount  to 
f^  release  by  him,  nor  any  fraud  in  him.    It  does  not 

appear, 

(iJ)  3  Bro,  a  a  440,  ante,  Vol.  I,  418. 


Digitized  byCjOOQlC 


S82  CASES  IN  CHANCERY. 

180a         appear,  that  he  represented,  that  his  fiither  was  boI  the 

^y^"^^  person  intended.    They  took  it  upon  themselves:  and 

^  he  acquiesced.    There  is  not  enough  therefore  to  bar 

CvsTAMCB.    the  claim  to  this  legacy ;  which  must  be  decreed  with 

interest. 


1806. 

March  12th,  SANDERS  v.  POPE. 
andlSth. 

Relief  against  TOY  Indenture,  dated  the  16th  of  March,  1799,  Pel- 

Forfeiture,  .    f^^  p^p^  demised  a  public-house  and  premises  a 

where  com-  Mitcham  to  Samuel  Sanders,  his  executors  and  adminis 

i^      ,  trators,  for  a  term  of  25  years  from  Miehadhnas  pre- 

be  made;  as        ,.  .  .  "^  «-..*•         i. 

aninst  a  clause  *^®^"?»  ^^  *®  annual  rent  of  SoL;  subject  to  a  cote- 
of  re-entry  for  ^^^^*  among  others,  that  Samuel  Sanders,  his  executors 
breach  of  a  <^cl  administrators,  shall  and  will  before  the  end  of 
covenant  to  lay  the  first  five  years  of  the  said  term,  lay  out  and.  ex- 
out  a  specific  pend  the  full  sum  of  9001,  in  substantially  repairing 
sum  m  repairs  g,,^  improving  the  premises ;    and  a  farther  covenant 

given      ^^^  proviso,  that  Sanders,  his  executors  or  adminbtra- 
Ume;  and  not  «       '^ ,   „  '  .i,        •         .^    j^ 

limited  to  cases   ^^'  ^^^  assign,   transfer,    or  set  over, 

of   accident,     ^^  present  indenture  of  lease,   or  the    term  hereby 
&e.  but  even    granted,  or  any  part  thereof,  or  let,  demise,  or  grant, 
against  neg-     the  said  demised  premises,  or  any  part  thereof,  to  any 
ligeuce,  and     person  or  persons  whatsoever,  for  and  during  .the  said 
voluntary  acU.  f^^m  hereby  granted,  ot  any  part  thereof,  without  the 
Ecence  and  consent  of  Pope,  his  heirs  or  assigns,  in 
writing,  &e. ;   provided,   and  it  is  hereby  agreed  aiid 
declared,  that  if  the  said  yearly  rent,  or  any  part,  snail 
be  unpaid  by  the  space  of  21  days,  &c.  or,  if  the  said 
Samuel  Sanders,  his  executors  or  administrators,  shall 
or  do  assign,  transfer,  or  set  over,  this  present  inden- 
ture of  lease,  or  the  term  hereby  granted,  or  any  part 
thereof,  or  let,  demise,  or  grant,  the  said  demised  pre- 
mises. 
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■dses,  or  any  part  thei^ofi  to  any  persdn  or  persona  t8W. 
whatsoeyer,  for  or  during  the  said  term  hereby  granted, 
or  any  part  thereof,  without  such  licence  or  consent  as 
aforesaid;  or,  if  breach  or  default  shall  happen  to  bo  Port, 
made  in  performance  of  all,  or  any  or  either  of,  the 
GOTenanIa,  conditions,  or  agreements,  herein-befinre  men* 
doned  and  contained,  on  the  tenant  or  lessee^s  part,  the 
term  shall  cease ;  and  it  shall  be  lawful  for  Pellait  Pope^ 

his  heirs  and  assigns,  to  re-enter,  &c. 

•  ■ 

By  articles  of  agreement,  dated  the  S3d  of  Aprit, 
1799,  it  Vas  declared,  that  Samuel  Sanders  undertook 
to  esLCciite  an  assignment,  by  way  of  mdrtgage  of  his' 
lease  from  Pope  to  J&kn  PAitUps,  for  securing  the 
payment  of  a  debt,  and  a  &rther  sum  PhiBUps  was 
then  to  advance,  in  satisfaction  of  the  debt,'  and  costs^ 
in  an  action  brought  against  Sanders;  and  that  San^ 
ders  thereby  consented,  ttiat  his  said  lease  might  be 
forthwith  put  iato,  and  remain  in  the  hands  of  Phillips^ 
until  the  mortgage  should  be  executed.  The  lease 
was  deposited  accordingly:  but  Sanders  died  in  June, 
1799,  the  assignment  of  the  lease  not  having  beeti 
executed. 

The  BiU  was  filed  in  March  1804^  by  the  administrator 
of  Sanders,  and  by  PAUUpsf  stating,  that  no  part  of 
the  sum  of  2001.  had  been  kid  out;  that  an  ejectment 
had  been  brought  in  the  names  of  Pope^  and  James 
Moore,  to  whom  Pope  had  sold  the  premises ;  and  in* 
Slating,  that  though  the  interest  of  the  Plaintiffs  waa 
forfeited  at  Law,  by  breach  of  the  covenant  to  repair, 
the  Plaintiffib  are  entided,  in  Equity,  for  the  residue  of 
tke  term.  Upon  laying  out  the  smn  of  SOW.  in  repaid, 
or  otherwise  making  compensation  for  the  breach ;  in* 
sisting,  that  the  clause  of  re-entry  was  inserted  with  a 
view  merely  of  ctaipelliiig  execution  of  the  covenant  to 
Uy  out  200/t  in  repairs ;  and,  that  the  breach  is  open 

to 
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1B06.  to  compensation;  as  in  any  other  case  of  penalty,  fdr 
securing  the  performance  of  a  covenant.  The  Bill 
prayed  accordingly  a  declaration,  that  the  Plaintifis  are 

Pops.  entitled  for  the  residue  of  the  term,  upon  laying  out 
SOOL  in  repairs,  and  otherwise  making  compensation  for 
die  breach  of  the  covenant  to  ky  out  that  sum  in  repairs 
on,  or  previous  to  Michaelmas^  1803,  which  Phuntifi 
are  ready  and.wilHng,  and  hereby  offer,  to  do. 

Evidence  was  entered  into  by  the  Plaintiffs  to  sh6w, 
that  the  premises  had  sustained  no  material  injury  by 
the  lapse  of  time;  and  by  the  Defendants,  (hat  they 
were  in  a  bad  state,  and  it  would  cost  upwards  of  SOW. 
to  put  them  in  tenantable  repair  for  a  lease  for  twenty- 
one  years,  and  there  had  not  been  any  repairs  done  for 
.£ve  years  preceding. 

The  SoUeUar  General,  Air.  Cullen,  and  Mr.  GMOe- 
sUme^  for  the  Plaintiff.  • 
The  &ct  is  established  in  evidence,  that  no  damage 
has  been  sustained  from  the  omijftsion  to  lay  but  the  sum 
of  SOO/.,  according  to  the  covenant.  The  consequence 
is  manifest,  that,  the.  repairs  required  not  being  of  such 
a  nature,  that 'any  damage  has  arisen,  the  premises  will 
be  in  a  better  condition  by  the  expenditure  at  this  time : 
tiie  delay  operating  in  favour  of  tile  landl(»d.  Even 
upon  the  Defendant's  evidence  tiie  inferenoe  of  dfr- 
maga  from  the  breach  of  tiiis  covenant  is  not  conclu- 
sive :  the  question  bdng  upon  the  damage  at  the  par- 
ticular period;  not,  what  may  have  been  the  consequence 
since. 

This  Bin  stands  upon  the  equity,  giving  reKef  against 
forfeiture,  where  the  party  may  be  put  in  the  sam6 
situation,  as  if  die  covenant  had  not  been  broken; 
where  it  rests  in  pecumary  cprnpenjuttion;    as  in  the 

instance 
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instance  of  noD-'payisait  of  rent;  for  wfaicli  there  is  no  1000. 

other  ground;  though,  by  Statute (4)  the  bill  must  be 
filed  within  a  certain  time.  The  case  ot  Hack  y.  Le(h 
nard{S),  is  precisely  this  case:  relief  against  a  forfeit  Popik 
ture  for  not  draig  repairs.  That  case  was  not  cited  in 
the  late  case  of  Wadman  t.  Cakrafi  ( 6 ).  The  principle 
of  relief  in  these  cases  is  also,  established  by  Cage  ▼; 
Rtu$el{7),  and  Grimsione  y«  Bruce {8),  Deeearlett  v. 
Detmeii{9),  Wafer  v.  Mocaiio {10\  Rase  v.  Bote (U); 
and  it  has  been  extended  beyond  involuntary,  to  wiUul, 
breaches :  Norihcote  v.  Duke  ( 12  )•  In  Hack  y.  Leonard 
the  ceivenant  was,  generally,  to  repair.  This  ii  rather 
analogous  to  the  case  of  a  stipulation  to  employ  a  spedfie 
sum  for  a  particular  purpose.  There  certainly  are  cases 
in  which  the  Court  has  refused  relief  against  the  conse* 
quences  of  negligence  to  repair,  upon  gross  andwilfiil 
delay  by  the  lessee,  after  repeated  applications ;  and 
where  the  landlord  cauiot  be  restored  to  the  same  situa- 
tion :  m  the  case,  for  instance,  of  an  assignment  willl- 
out  licence ;  where  the  Court  cannot  ascertain  the  pe- 
cuniary compensation  for  liarmg  a  tenant  forced  upon 
him  I  in  Eaton  ▼•  Lyon  ( IS  )  Lord  Ahanley,  speaking  of 
covenant,  says,  **  if  by  inevitable  accident  if  by  fraud, 
''by  surprise,  or  ignorance,  not  wilfiil,  parties  may 
''have  been  prevented  from  executing  it  literally,  a 
"  Court  of  Equity  will  interfere ;  «nd  upon  compensa- 
"  tion  being  made»  the  party  having  done  every  thing 
"  in  hb  power,  and  being  prevented  by  the  means  I 
"  have  aBuded  to,  will  give  rdief.*'    The  circumstancea 

of 

(4)  Stat.  4  Geo.  II,  e.  28,  (9)  9  Mod.  22. 
S.2.  (10)9illbrf.  112.'  . 

(5)  0  Mod.  90.  (It)  Amb.  3^1. 

(6)  Ante,  Vol.  X,  67.  (12)  Amb.  611. 

(7)  2  Vent.  352.  (13)  Ante,  VoL  III,  690; 

(8)  i  Eq.   Ca.  Ah.     108.  see  psge  693. 
2  Yem.  694.    1  Salk.  166. 
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of  this  case  come  within  that  reas<m ;  the  death  of  the 
lessee  within  three  months  after  the  lease  granted,  hi^ 
testate ;  leaving  a  widow  and  children ;  and  the  estate 
insolvent;  and  no  evidence  of  any  notice  to  the  lessee 
to  perform  his  covenant:  the  action  commenced  just 
after  the  expiration  of  the  time ;  when  immediate  notice 
was  given  of  readiness  to  do- the  repairs. 


Mr.  Richards  and  Mr.  JR.  Smithy  for  the  Defendant- 
The  death  of  the  tenant,  and  ciroumstuices  con* 
nected  with  it,  cannot  have  any  influence.  In  die  case 
ci  cov^ant  ignorance  cannot  be  urged.  The  party  is 
presumed  by  the  Law  to  know  the  effect  of  his  covenant 
The  consequences  of  a  decision,  establishing  the  right 
to  relief  in  this  case,  would  be  most  extensive  and  im- 
portant. This  covenant  is  to  layout  a  specific  sum  of 
m<Hiey  in  substantial  repairs  and  improvements  of  a 
hou$e  in  a  certain  time;  noi  to  pay  mon^  to  tlie  land- 
lord»  to  be  laid,  out  by  him ;  but  the  repairs  to  be  madK 
by  tlio  lessees;  with  a  clause  of  te-entry  for  breach  of 
fmy  of  the  covenants,  No  substantial  part  of  the  money 
)iavix)g  been  laid  out,  the  light  of  entry  accrues,  to  the 
Iftodlord;  who  insists  .upon  his  right;  and  the  ques^ 
tion  is,  whether  ibis  Court  ought  to  iiri«rpose  to  relieve 
H^  lesaecj  who  has  broken  his  covenant  at  Law.  In 
nuMtt  oases  of  ^  given  sum  of  money,  to  be  appUed 
io  a  given  time,  the  application  cannot  be  made  with 
tqual  advantage  the  year  after.  The  Court  eannot  as- 
eertaiti  the  compensation  with  r^Mre&oe  to  the  time. 
The  party  claims  relief  against  his  own  contract  upon 
the  simple  ^ound,  that  he  offers  to  lay  out  the  money 
now,  instead  of  having  it  hdd  out  according  to  the 
terms  of  bis  contract.  It  is  true,  this  is  to  be  consi- 
dered as  a  forfeiture;  and  the  Court  is  in  the  habit 
of  relieving    against    forfeiture   and   penalty.     In  the 

instance 
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iostanoe  of  a  bond  that  relief  was    given   before   tlie  isdo. 

Statute :  the  object  being  only  to  compel  the  re-payment 

of  money.    If  the  money  was  repaid  with  interest   and 

costs,  it  has  been  supposed,  no  inconvenience  can  arise*        Popb^ 

though  in  a  great  number  of  cases  ^eat  inconyenience 

may  be  sustained  by  the  party  not  having  the  money  at 

the  time ;  and  the  payment  of  interest  and  costs  may  be 

by  no  means  an  indemnity.    That  inconvenience  however 

has  not  been  regarded  in  Equity. 

The  case  of  non-payment  of  rent  stands  precisely 
upon  the  same  ground:  so,  in  other  cases,  where  the 
substance  of  .the  contract  is  performed  in  kind.  But 
the  relief  is  confined  to  instances  of  that  description « 
where  every  dung  can  be  set  right  except  the  time ;  and 
there  is  no  case,  except  Haci  v.  Leonard  ( 14][^  in  whieh 
the  doctrine  has  been  extended  farther.  Why  does  not 
the  assignment  mthout  licence  admit  compensatioB  t 
The  new  tenant  may  be  preferable  to  the  former  tenant : 
or  he  may  be  capable  of  giving  security ;  placing  the 
landlord  in  the  same  situation:  so  that  the  compensa- 
tion may  be  as  complete  as  when  Ae  subject  is  money 
only :  yet  it  has  never  been  supposed,  that  relief  could 
be  given  in  that  instance.  Suppose,  the  premises  had 
fidien  down  for  want  of  repair  during  the  pendency 
of  the  suit :  how  is  the  Court  to  give  compensation  f 
The  eompensation  is  not  eflSbcted,-  unless  Aey  toe 
placed  in  the  same  situation,  as  if  the  money  had  fceea 
laid  out  within  the  ^ve  yearsi  In  what  way  is  the 
Court  to  give  compensation  by  directing  repairs  to  be 
done  by  the  lessee  ?  It  has  been  held,  that  the  Court 
cannot  e:(ecute  a  covenant  to  re-build  or  repair  ( 15  )• 
The    authority  of  The   City  of  London  v.  Naih{\e) 

has 

(14)  9  Mod.  90.  aole.  Vol.  Ill,  184,  and  the 

(15)  See  Moseljf  v»  Virgin,     references. 

(16)  3AIA.612.  iFct.  12; 


Digitized  byCjOOQlC 


Sahdbrs 


288  CASES  IN  CHANCERY; 

1806.  htiLS  always  been  considered  questionable.  The  ptuH 
ciplo  of  Wadnum  v.  Calerqfi  ( 17 )  applies  closely.  The 
serious  situation  of  landlords  if  Ais  doctrine  ia  to  pre- 

PoPB*  vail,  must  be  considered :  die  tenant  waitiagi  till  the 
time  has  elapsed :  then  giving  notice,  that  he  is  ready 
to  perform  his  contract;  and  filing  a  bill:  the  property 
in  the  mean  time  going  to  decay. 

The  SolicUot'  General^  in  Reply. 
The  injunction,  granted  by  the  Master  of  the  Roils  in 
this  case,  shews,  that  there  is  no  general  preposition 
established,  that  this  Court  cannot  relieve,  except  in 
the  case  of  non-payment  of  rent  ,  It  <4eavly  was  not 
in  ^e  contemplation  <^  these  parties,  th^t  the  money 
should  be  socm  laid  out:  the  period  filed  being  five 
years:  that  period  bdng  fixed  with  a  view  to  the  benefit 
of  both  parties :  the  delay,  so  long  as  it  cam  be  post- 
poned witiiout  danger  to  the  house,  being  adrantageous 
to  the  kndloid.  Aa  it  is  proved,  that  ihe  hoiMe  dKd 
not  sustain  damage,  the. lessor  tdcing  advwitage  of  die 
literal  expression  of  the  covenant,  makes  a'ci^tiovs  use 
of  it:  no  application  to.  have  tiie  repaira  done  being 
made:  no  intiniation  given,  tiiat,  if  the  oovenantwaa 
not  striedy  performed,  die  covenant  wouU  be  instated 
on.  The  objection,  that  this  Court  cannot  si^erintend 
repairs,  does  not  arise.  The  premises  are  not  to  be 
put  in  complete  repair;  but  are  only  to  be  in  the 
same  state,  as  if  800/.  had  been  applied  at  die  time; 
and  it  is  shewn,  that  the  deky  has  beett  benefioial  to 
die  kssor. 


(17)  Ante,  Vol.  X,  67. 
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I%e  Lord  Chancellor, 
There  is  no  branch  of  the  jurifidiction  of  this  Court; 
udre  delicate  than  that^  which  gboa  to  restrain  the  exer- 
cise 6f  a  legal  right    That  jurisdiction  i^sts  only  upon 
this  principle;  that  one  party  is   taking  advantage    of 
a  forfeiture ;  and  as  a  rigid  exercise  of  the  legal  right 
would  produce  a  hardship,  agteat  loss  and  injury  on  the 
one  hand,  arising  from  going  to  the  fuU  extent  of  the 
right/ while  on  the  other  the  party  may  have  the  fiill 
benefit  of  the.  contract,  as  originally  framed^  the  Court 
will  interfere  ;  where  a  clear  mode  of  compensation  can 
be  discovered.     Of  this  nature  is  the  case,  that  con* 
stantly  occurs,  confirmed  by  Statute  (18),  giving  a  more 
ready  ^mode  of  relief  at  law :  a  contract    to  pay  rent,* 
with  a  covenant   and    clause   of  re-entry  for    breach. 
The  obvious  intuition  is  to  secure  the  payment  of  the 
rent;  that  the  landlord  may  not  be  put  to  his  action 
of  debt,  coming  from  time  to  .time  against  an  insolvent 
estate ;  but  may  be  enabled  to  recover  possession  of  the 
premises*     In  that  case  equity  is  in  the  constant  course 
of  relieviAg  the   tenant,  .paying  the  rent  and   all  ex- 
pences,  and  placing  his  landlord    in  exactly  the  same 
situation :  and  in  that  case  it  is  not  necessary,  that  the 
fiiilure  in  paying  the  rent  should  arise  from  accident, 
the  miscarriage  of  a  letter  with  a  remittance,  insolvency, 
or  disease :  but  even  agaipst  negHgence,  the  tenant  being 
solvent,  and  not  prevented  by  any  accidental  circumstance, 
equity  interferes ;  and  upon  payment  of  the  rent  and  all 
expences  will  not  permit  the  tenant  to  be  turned  out  of 
possession ;  considering,  that  in  the  one  case  frequently 
great  hardship  might  be  the  consequence ;  in  the  other, 
the  party  being  placed  in  the  same  situation,  there  is  in 

general  no  hardship. 

The 

(18)  Stat.  4  Geo,  If.  c.  28. 
Vol.  XIL  T 


289 
iao6r. 

March  Id/A. 


Sanders 
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Sanders 


16061  The  case  now  before    the  Court  conie»  nenrtist  to 

that.  TUs  ]fi  wit  a  covenant  to  repair  merely^  waaA  'an 
ejectment    brought    under    the   dause  of  rc-«ntry  fbtf 

Pope.  breach  of  that  covenant ;  which  may  be  a  case  of  verf 
complicated  consideration,  and  much  detail,  as  to  what 
will  put  the  party  in  the  sane  situation;  though  even  in 
such  cases  Courts  of  Equity  have  gone  a  great  way :  but 
the  circumstances  of  this  case  are  very  different.  Thoogb 
this  does  not  appear  to  be  a  beneficial  leasOi  it  is  at  a 
low  rent,  and  no  fine :  the*lessor  secures  to  himself  some 
valuable  consideration  in  another  form;  by  a  eove-^ 
nant  on  the  part  of  the  lessee  to  ky  out  the  sum  of 
2001.  within  five  years ;  by  which  the  premises  would 
acquire  an  additional  8{>ecific  value;  that  meIiorttt|<»i 
coming  in  the  place  of  an  additional  consideration ;  and 
that  is  secured  by  a  dause  of  re-entry.  If  that  cove- 
nant is  not  performed,  two  questions  arise :  which  must 
always  be  kept  distinct  in  the  mind  of  the  Court :  Is^ 
the  abstract  questicm  of  jurisdiction;  what  the  Court 
may  do;  which  is  a  mere  question  of  law:  Sdly,  what 
the  Court  ought  to  do  in  the  particular  instance.  I  agreef 
the  death  of  the  tenant  does  not  make  any  essenlial 
difference.  Upon  the  general  question  of  jurisdiction 
the  principle  is  clear  compensation.  AVhether  m  eveiy 
audi  case  the  Court  is  bound  to  make  the  hiidloi4 
accept  i^  is  another  oonsideralion;  depending  en  the" 
discretioii  of  the  Court. 

In  Cage  ▼.  RuiseU{  19)  I  &id  it  laid  down,  that  it  U  » 
standing  rule  of  the  Court,  that  a  forfeiture  should  not 
bind,  where  a  diing  may  be  done  afterwards,  or  any 
Qompensation  made  for  it.  Forfeitures  are  even,  odious 
in  law.  Courts  of  Law,  circumscribed  as  their  jurisn 
diction  is,  struggle  against  forfeiture.     If  the  landlord 

does 

(19)  2  Vmtir.  362. 
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Jofft  «y  tiling  l^iVing  tent,  for  iiMMde,  Mfief  noiay  1)M(». 
yehadi  nithoM  dM  neM^tfty  of  tiomifig  tb  equity.  Tfi^ 
i&tUkiae  wHA  Hnt  i«lidF  tgaidst  it  ate  fkinded  upotf 
difa;  the  forfiriturer  tfi>6»  out  of  tb*  cbtitfttct:  thef  Povfi. 
pivfies  carenaiit  for  their  owtn  iednrky:  Aerefbire  tb^ 
bnpadiivoilBi  a  forfeitare:  but,  if  the  party  cd»  be  re^ 
*irei  tof  tbe  autte  dtudtkm,  die  fight  io  Mlief  ari^^ 


SANDKlt^ 


^  Iii^orlitoel&r.Z)Mfo(90)tbe  k#ie  kiddow»iAMse 
f9eeiBe^i»  ike  (Atmewfty;  aad  rathet  Monger;  gomg 
ftvOw,  aa^weOafltbeeaseoflftti^iy.i^tfiici^  tkaff 

the  exigeney  o^  thi»ea0#  iayiileti».  UadetibtecUy^  wabfes^ 
i^ietplai%  tlM  fuH  fionq[kaisalio»  0m  be^  |^ii,  so  ae  to^ 
pui  ^  ether  party  iti  Ae  Mone  dtaulicto  precisely,  a' 
Ccaurt  of  Equity  Ought  net  t»  act;  fbr  evob  a  jurisdiitietf 
WoiiUI  be  arbitrary.  hfDeScarUii  yf^D&nneH  (my  iSk& 
biH  wae  diiSMseed  ;i  and  the  deeialea  eoiddl  not  bo  otbOr^ 
ifjaor  Sk/o^i?p4«IM^Aer0^goe8  agraif  deid  fiaul^ 
theft  I  ilm  prepared  tfl»  gO;.  boMingy  tbaiti  wbereter  tt 
breacb  can  be  estimated  by  damages,  the  Court  iriK  inV 
terfere.  The  Court  must  see,  wbether  the  damage  is 
ateby  that  it  eai»  bo  the  dulqeet  ef  oolnpeiisation.  But 
Ibieie  payment  of  a  spedfic*  sum  of  ibdney:.  not  general 
damages*  The  k*dk»d  in^that  €eat  vA^i  be  baifanteA 
by  aiE^oM  at  a  distant  time,,  rig^  chAned  em»  ba# 
prefer^,  and  greaC  fiitiire  Oscp^co;  and  the  boM  ymf 
ifi|»tO  tarn  ett  duob  a  ttaant  inaiediatdy  for  injtiiiOii^ 
aeto-  donO;..  sabb^  tiiai  no-  Court  could  aditertaili  the' 
QMnpenaation.  But  the  proposidon,  tiiat,  where  the 
daMfeige»  are  meevtaiu,  reKef  caanot  be  gviwn,  is 
tiq^aleht  to  tfns^thal)  m  wacM  a  ease,  as  this,,  wher^ 
dMT  eotlpetaBlion  CMt  br  made,  tbe  mlo  should  bei 

<Mflhgint»   . 

The 

(M)  Jtimh.  5tt.  (22)  flfifMT.dSr. 

(21)  9  Mod.  90. 
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1BO0,  The  next  case  is  Wafer  v.  MocMe  (23)^  befoie  Lon^ 

Macclesfield.  It  is  to  be  observed,  that  all  these  Judged 
use  the  word  "Damages"  as  being  uncertain;  imply- 

Pope.  ing,  that,  if  it  is  a  subject  admitting  of  certain. calcola* 
tion,  though  not  a  specific  sum  .of  money,  as  rent, 
relief  may  be  given.  I  do  not .  conceive,  that  language 
can  jconvey  what  is  the  true  and  genuine  principle  of 
equity  more  clearly  than  the  case  I  last  mentioned  :— 
'*  Where  a  man  makes  a  leaese  for  Ufe,  or  for  jesn, 
**  upon  a  condition  of  re-entry  for  a  forfmture,  or  that 
"  the  lease  shall  be  void,  if  the  lessee  assigns  or  aliens 
"  it  nithout  licence,  and  afterwards  the  lessee  doth 
^assign  it  without  licence,  this  is  a  forfeiture;  .and 
"  such  a  forfeiture,  against  which  this  Court  cannot 
'^  relieve;  because  it  is  unknown,  what  shall  be  the 
^.  measure  of  the  damages;  for  this  Court  never  relieves 
'^but  in  such  cases,  where  it  can  give  some  compen- 
*^  sation  in  damages;  and  where  there  is  some  rule, 
'*  to  be  the  measure  of  such  damages,  to  avoid  beiag 
"  arbitrary." 

Onecase  has  since  occurred,  which  appears  to  break 
in  upon  the  principle ;  though  the  decision  is  perfectly 
right  in  the  particular  instance  iipon  the  cireumstances : 
hvt  some  words  appear  to  have  fisdlen  from  Lord  Ahath 
ley,  which  go  against  all  that  has  been  laid  downina 
series  by  preceding.  Judges ;  and  which,  tf  they  are  taken 
in  their  full  extent,  would  create  considerable  uncer- 
tainty. In  that  ease,  JSotofiv.  Lyon  (24),  there  was  great 
laches  and  fraudulent  conduct  by  the  tenant ;  whose  biD, 
after  lying  by  for  several  years,  to  see,  whether  it  would 
be  for  her  interest  to  apply,  was  very  properly  dismissed. 
But  Lord  AlvafJetfia  the  passage  (25),  that  has  been  stated 

at 

(23)  ^Mpd.  112.  (25)  Ante,  Vol.  III^  093. 

(24)  Ante,  Vol.  Ill,  080. 
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at  the  barj  expresses/hinudif  in  terms,  that  would  coii-^ 
fine  the  jurisdiction  very  much.  If  the  covenant  is 
broken  with  the  consciousness,  that  it  is  broken,  that  is, 
if  it  is  wilful,  not  by  surprise,  accident,  or  ignorance, 
stifi  if  it  is  a  case,  where  fiill  compensation  can  be  made, 
these  authorities  say,  not  that  it  is  imperative  upon 
the  Court  to  give- the  relief,  but  that  there  is  a  dis- 
cretion. 


29d 


1B06. 

Sandbrs 

o. 

Pope. 


I  do  not  stop  to  consider,  what  should  be  the  rule 
with  regard  to  paying  money  at  a  particular  day;  farther 
thai^  to  say,  I  do  not  assent  to  that  proposition,  that, 
though  a  fiill  and  clear  compensation  can  be  made,  a 
Court  of  Equity  has  no  jurisdiction ;  of  ought  not  in 
any  instance  to  esLerdse  the  jurisdiction,  if  it  exists.  I 
cannot  agree,  that  it  is  necessary,  the  non-performance 
of  the  covenant  should  have  arisen  from  mere  accident, 
or  ignorance.  Suppose,  the  lessee  had  expended  to  the 
amount  of  199/. ;  knowing,  that  the  whole  sum  required 
had  not  been  applied :  the  fact,  that  the  'expenditure  was 
short  by  that  trifling  deficiency,  existing ;  and  not  to  be 
accounted  for  by  ignorance  or  accident :  can  it  be  repre- 
sented as  consbtent  with  justice  or  good  sense,  that  the 
lessee,  having  by  calling  on  his  friends  attached  consi- 
derable custom  to  the  house,  the  lessor,  finding  the  pre- 
mises by  the  conduct  and  industry  of  the  lessee  more 
valuable,  should  be  permitted  to  turn  him  out;  takiiig 
advantage  of  the  circumstance,  that  1/.  or  51.  less  than 
the  stipulation  had  been  laid  out ;  or,  that  the  money 
had  been  laid  out  five  days  too  late ;  though  he  might  be 
placed  in  the  same  situation;  and  obtain  complete  pos- 
session of  all,  for  which  he  contracted?  That  would- 
apply  equally  to  a  beneficial  lease,  upon  a  great  expen-. 
diture  of  money,  or  for  a  long  term  of  years.  The  last 
authorityi  the  order  of  the  Master  of  the  JRotts,  con-t 

tinuing 
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}ff(Hif         timing  tim  iqjuncdon  in  Uik  oauat,  lupyorts  the  Jiirii* 
^"^^^         diction* 

Of 

Po?x,  Then»  if  the  jnrtBdictiQa  is  established,  tht  nest  oon* 

0iderat3oii  ia^  wfaethnr  it  'Ought  to  b%  Metoised  in  tUi 
pajie*  This  is  not  a  case  of  a  eonplioated  natnre,  tniHng 
it  difficult  to  give  compeoBation.  Bat  I  am  not  eova^ 
whether  any  decree,  that  I  can  make,  will  be  muoh  b#^ 
nefit  to  the  Plaintiff:  for  there  must  be  complete  com- 
pensatiopt  including  all  th?  ooeti  at  Law  and  in  Equity; 
which  will  place  the  Defendant  in  the  lapie  sttoation  na 
if  this  had  not  happened.  Upon  the  d^oaitiens  me 
notice  was  given  by  the  landlord,  who  immediately  n^ett 
bringing  the  ejactipent  had  an  opportunity  of  doing  jua* 
1ice4  the  tenant  offinnng  to  lay  out  the  HOOL  and  any 
ulterior  aum,  that  might  be  necessary  in  ooiisoquenoe 
pf  the  lapse.  Subsefnent  to  that  all  Ae  oondnot  of  the 
tenant  waafiijr.  The  premises  did  net  suffer  damage 
from  die  emission  to  lay  out  the  money  before  MIekmei* 
mm  1803;  and  thereflm  it  is  for  tik%  advantage  of  the 
landlord  that  the  money  should  be  laid  out  at  a  later 
period.  The  decree  must  provide,  tbat,  if  Ae  tOOi.  la 
not  sufflcvent  to  put  the  premises  in  tlie  state  of  repair^ 
in  which  they  should  have  been  plaoed  at  Michaelma$ 
180^,  an  Interior  sum  must  be  paid.  If  this  priee  of 
materials  and:  labour  have  increased,  that  must  not  be 
throwili  upon  the  landlord.  The  diflference  from  Aat 
eireumstance  is  much  less  oomplicated  Aan  what  haa 
o6Burred  in  the  cases  I  have  mentioned.  Anod^^  rea- 
son, upon  which  thb  judgment  etands,  is,  that  dds  Is  an 
app^catkm  to  the  indulgence  of  die  Court  The  De* 
fbndant  ia  not  ih  the  wrong.  He  has  done  nothing,  thaf 
did  not  arise^&om  ^is  clear  legal  right.  In  sneh  a  case» 
therefore,  equity  must  take,  eare,  that  oompensatiott  ahai^ 
be  made.    The  Pli^ntiff  also  must  be  supposed  to  \m^ 

had 
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haui  ikte  Use  6f  the  money.  Therefore  tihere  must  be  no 
delny  hi  layhig  out  this  money ;  and  an  inqtdry  nitiat  be 
jfoected,  Whethet  any  and  what  farther  sum  is  necessary 
to  put  the  premises  in  the  same  state  of  repair,  in  i¥h]cli 
they  would  have  been,  if  the  money  had  been  applied 
SRicording  to  die  contract  (S6). 


29& 


<  Upon  the  suggestion  of  the  o£fer  by  the  Plaintiffs, 
Immediately  upon  receiving  notice,  to  lay  out  the  money 
and  make  compensation,  the  costs  an  Equity  were  re^ 
served* 


'  (26)  Post,  334;  M'Aipine 
V.  Swift,  1  Bali  4*  Seat.  285. 
This  judgment  has  been  mach 


questioned :  see  the  note,  ante, 
Vol.  X,  70. 


Sanders 
Pope. 


LONGDON  V.  SIMSON. 


Rolls. 
1806. 

' March  14th. 

^ariLLIAM   WILLIAMS,    by  his  Will,    dated  the    Trust  by  WUl 
SOth  of  Matf^  1801,  gave  and  bequeathed  the  re^  for  accumula- 


aidue  of  his  estate  in  the  following  words : 


Uon  beyond 

thte  Stotnte  39 

&  40  Geo.  III. 

c.  98,  is  void 

only  for  the 

excess.  There« 


<'  To  my  niece  Mm-y  Ann  WiOiams  the  sum  of  5000/. 
^'•dkiring    life;    after  which   to  her  children   for  their 
^' education  and  maintenatice,  and  t6  be  equally  divided 
f*  attonjg  them  on  their  aniving  at  the  age  of  21  years,  fore,  where  di 
^^  I  give  to*  my  nephew  Robert  WiUUms   the  sum   of  rected  until  the 
^'SOQ(U»  oik  the  same  conditions  on  his  attainmg  the  age  of  21  of 
^'age  df  81   years.     I  also  direct,  that  the  shares  I  ^^^  legatee, 
«  have  in  the  Mannumih,  Shrewwbmy^  Wistey,  and  Et-  ^^\^^^  ^^r^^ 
**  sington  and  Elsemere  Canals,   also  in  the  Liverpool  ^^ 

"Waterworks,      Legacy  to  ^. 

for  life ;  then  to  her  children  for  maiutenance,  and  \6  be  equally  divided 

among  them  on  their  arriving  at  21 ;  followed  by  a  legacy  to  B.  **  on  the 

^  *'  same  conditions,  on  his  attaining  the  age  of  21."    The  legacy  to  J9. 

construed  in  the  same  manner  as  the  other :  viz.  for  life  only ;  &c. 
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'*  Waterworks,  6hall  be  paid  up;  and  the  profits  arisiBg 
''from  them  shall  be  invested  one^half  in  the'fiihds'cif 
'^  *thi8  country,  and  the  other  in  the  funds  of  ihe  United 
"  States  of  America :  the  interest  arising  to  be  applied 
''  to  the  education  of  the  children  of  the  said  Mary  Aim 
''  Williams  and  Robert  Williams  in  equal  shares ;  and  on 
"  their  attaining  the  age  of  21  years  the  whole  to  be  sold 
"  and  divided  eqimlly  among  them.  Should  the  said 
"  Marif  Ann  Williams  and  Robert  Williams  die  without 
**  issue,  I  ^ve  the  above  shares  on  the  same  conditions 
'^  unto  the  children  of  my  friends  George  Simsan  of  St. 
"  PauFs  church-yard,  and  Jacob  Kirkup  .of  Walworth. 
"  The  remainder  and  residue  of  my  estate  I  give  unto 
*'  my  niece  Mary  Ann  WilUams,  and  Robert  Wmianu 
''  my  nephew,  to  be  divided  equally  between  them  share 
''  and  share  alike :  my  nephew  not  to  have  possession  till 
^*  he  arrives  at  the  age  of  31  years  ;**  and  he  appointed 
Simson  and  Kirkup  his  executors* 


The  testator  ^ied  in  1802 ;  leavuig  Robert  UmBams 
and  Mary  Ann  Williams,  who  married  John  JLongdon, 
bis  next  of*  kin.  The  issue  of  that  marriage  was  pne 
cliild;  who  died  in  1804,  a  month  old.  Robert  William 
was  not  married. 

The  Bill  was  filed  by  Longdon  and  his  wife,  and  the 
trustees  in  their  marriage  settlement,  which  comprised 
her  interests  under  the  Will;  Robert  WiOiams  being  one 
of  those  trustees;  praying  an  account  under  theWiO, 
and  payment  to  the  trustees,  and  also  to  Robert  WilUanu 
in  his  own  right ;  and  that  his  interest  in  die  legacy  of 
3000/.,  and  also  the  interests  in  the  profits  of  the  canal 
shares  may  be  ascertained. 

Mr.  Richards,  and  Mr.  ShadweU,  jun.  for  the  Plain- 
tifls. 


The 
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The  aceumulationf  directed  by  this  Will,  goes  farther 
than  the  late  Act  of  j^arliament  (27)  allows.  It  must 
last  according  to  the  Will  during  SI  years  from  the  birth 
of  a  duld. '  There  is  no  child  now  bcMrn;  and  there  may 
be  many:  In Gfjffiihs  v.  Vere(28)  Ae  trust  for  accu- 
mulatimi  was'  not'  considered  void  throughout,  merely  as 
it  could  not  be  carried  to  the  extent  intended.  In  that 
case  the  person,  during  whose  life  the  accumulation  was 
directed,  was  actually  in  existence.  In  this  case  there 
is  no  child  now  existing:  a  child  maybe  Bom:  may 
live  a  few  years,  and  then  die ;  and  then  another  may  be 
bom. 
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The  second  question  is  upon  the  construction  of  the 
legacy  to  Robert  WilUams,  whetiier  he  is  entitled  to  it 
absolutely,  or  only  in  the  same  miumer  as  Mary  Anm 
WiUiami. 

The  SoUcUor  General,  for  tiie  Defendants. 
Though  the  circumstances  of  the  case  cited  are  differ- 
ent, the  construction,  th^(  was  put  upon  the  Act  of  Par- 
liament, is  as  applicable  to  thi^  case  as  to  tiiat.  The  Act 
was  intended  only  to  guard  against  the  evil  of  accumu- 
lation beyond  the  period  of  21  years.  It  was  argued  in 
that  case,  tiuit  the  accumulation  might  extend  beyond 
that  period;  and  upon  very  technical  arguments;  as,  that 
a  life  was  a  larger  interest  than  31  years.  The  true  con- 
struction of  the  Act  was  adopted  in  that  case. 

The  Master  of  the  Rolls. 
Suppose,  instead  of  a  life,  with  regard  to  which  there 
mij^t  be  some  uncertainty,  the  testator  had  said,  the 

accumulation 

(27)  Stot  39  &  40  Geo.  Ill,     ford,  ante.  Vol.  IV,  227 ;  see 
c.  98 ;  in  conseqnenco  of  tbe     the  kiote,  d43.  « 
decision  in TAc^Ikwoii  ▼.  Wood-         (28)  Ante,  Vol.  IX,  127. 
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accumulation  should  continue  £4  yean :  it  would  be  gobd 
for  SI  years  within  that  detennii)^tiofi. 

As  to  the  question  upon  the  interest  of  Moieri 
WiUiams  in  the  legacy  of  3000L  what  can  the  words 
**.  on  the  same  eonditioas  '^  mean,  but  in  tfa« 
manner? 


*  The  Decree  accordingly  directed  the  accumulation  for 
SI  years  from  the  death  of  the  testator ;  and  tiiat  Roberi 
WiUiams  should  have  the  interest  of  the  legacy  of  3000L 
during  his  life;  and  afler  his  death  the  capital  should  go 
in  the  saHie  maBNer  as  the  preceding  legacy  toMaryAmt 
WilUams  was  given. 


iBoe.  GRIFFITHS  v.  HAMILTON. 

March  14/A 

E^iJ^tow^ot  Q^^^^^   HALLIFAX,  factor  in  the  East  India 

ImsteeB  of  the  Company's  service  on  the  West  Coast  of  Sumatra^ 

residue  for  the  l>y  ^^^  Will,  dated  at  Ta^anoolffi  the  8th  of  November, 

next  of  kio:  1786^  his  debts  being  dischargedj .  gave  and  bequeathed 

two  of  them  to  his  reputed  aon  Thomas  Hatttfax  the  sum  of  SOOO/. 

only  having  a  three  thousand  pounds  to  his  faithful  housekeeper,  the 

legacy,  ex-  3^^^  ^f  500  Spanish  dollars  to  be  paid  her  at  die  expi- 

presse     o    e  ^^^^^  gf  ^^^  month  after  his  decease.    He  then  desived 

a  testimony  or  •                            .         ,11,, 

reeard*  and  executors,   whom  he  should  hereafter  nommate,  to 

immediately  deposit  the  sum  of  one  thousand  eight  hundred  dcJIars 
following  a  in  the  Company's  Bank  at  Fort  Marlbro\  on  bond  bear- 
particalar  ing 

trostt  imposed  upon  tbem. 

Probate  conclusive  as  to  Ae  cfaaraettor  of  Exeautor. 

The  appomtmeat  of  Eteiiuiors  gives  a  joint  interest  in  the  residtte; 
which,  not  being  severedi  survived. 
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iqg  tbe  immI  interest  of  lOL  per  cenL  per  ammm\  whiA         1806. 


ORlFFTTlli 


iiiAeieat  he  iptve  to  iiii  said  housekeeper  Maria  Lue$ 

Houeelman  during  her  life:  dechuring  his  request  that 

Ibe  same  may  be  paid  her  quarterly;  and  faither  gave    Hamictom; 

her  aix  slaines.    The  Will  then  proceeded  in  the  follow-' 

hut  manner: 

*'  Item^  I  do  give  and  hequeath  to  my  fiither  Oearge 
**  HaUtfae:  and  unde  Sir  TAomof  HaUifax  five  hundred 
''  pounds  each. 

''  Item,  After  the  death  of  my  aforesaid  housekeeper 
'^  Maria  Lucy  Haueelman  the  aboTO  sum  of  one  thout 
^'  sand  eight  hundred  dollars  to  be  giren  unto  my  reputed 
^^  son  Thomas  HalUfa:c  9ni  do  appoint  JZJc4ar<{ilfiwdboii 
''  and  Joseph  Jefferson  Esqrs.  trustees  and  guardians  to 
•'Mm. 

*'  Item,  I  do  ^ve  and  bequeath  unto  Joseph  J^erson 
*'  and  Richard  Maidman  the  sum  of  1000  doUars  to 
**  be  divided  equally  being  a  small  testimony  of  my 
^'  regard. 

''  Item^  I  do  nominate  and  appcnnt  Thomas  Pokner^ 
''  Joseph  J^ersou,  John  Griffiths,  Richard  MaidmaOf 
''  S^pfurhes  Hoare  and  iffeiPondl^JDrtMiMioiiJ  Esqrs.  now 
*\  residing  ^n  the  West  Coast  of  Sumatra  executors*  to 
''  this  my  kstWiU  and  Testament*'  levoking  afl  former 
Wills. 

The  testator  died  atFor^  Marlbro'  inDeeember  1786. 
In  October  I'JST  Grifftths,  who  was  at  Fort  MwtJbro\ 
wrote  to  the  otber  executors^  declining  to  act  Hoare 
and  Maidman  proved  the  Will  in  ImBa.  All  the  odier 
exeou^ors  exoeplHoai^e  and  Qr^ffUhs  died.  Hoare,  having 
KOtunied  toiEs{g^fiiKf»  m  1799^  alone  psaved  the  Will  in 
^  England; 
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England;  and  died  on  the  36eh  of  July,  1803.  After 
his  death  Griffiihs  proved  the  Will.  A  IriU  upon  the 
jS^asi  India  Company  for  1937/.  10«.  part  of  the  estate 
of  the  testator  MaU^ax,  was  remitted  from  India,  and 
after  the  death  of  Hoare  came  to  the  hands  of  his  execu- 
tors. A  quantity  of  Gum  Benjamin,  also  part  of  the 
estate  of  the  testator,  did  not  reach  England  tUl  after 
the  death  of  Hoare.  The  bill  was  filed  by  GriffiihB 
agsuQst  the  executors  of  Hoare,  and  agdnst  the  father 
of  the  testator;  praying,  that  the  Plaintiff  may  be  de- 
clared entitled,  as  surviving  executor,  to  all  the  testa- 
tor's personal  estate,  not  reduced  into  possession,  and 
divided,  previously  to  the  death  of  Hoare.  The  De- 
fendant/ToiTttftoyi,  the  testator's  father,  claimed,  as  sole 
next  of  kin,  on  the  grouud  of  the  legacies  given  to  two 
of  the  executors. 


The  Solicitor  General,  Mr.  Richards,  and  Mr.  Owen, 
for  the  Plaintiff. 
Three  questions  arise  in  this  cause,  1st,  whether  the 
Pkintiff  can  be  considered  as  an  executor :  2dly,  whether 
the  executors  are  beneficially  entided  to  the  residue, 
or  ^trustees  for  the  next  of  kin:  Sdly,  whether  they 
are  entitled  as  joint-tenants.  The  first  of  those  ques- 
tions does  not  admit  of  argument;  the  opposition  to 
the  Haintiff  s  claim  as  executor  depending  merely  upon 
a  letter,  hastily  written ;  by  which  he  declined  to  act 
Upon  that,  House  v.  Lord  Petre  (39)  is  decisive.  But, 
probate  being  now  granted  to  him,  that  objection  is 
concluded* 

Upon  the  question,  whether  the  executors  are  trus- 
tees for  the  next  of  kin,  the  result  of  the  numerous 
[  ^301  ]      ^  cases  is  this.    Though  the  mere  appointment  of  exe- 
cutor at  law  vests  the  whole  personal  estate  in  him,  where 
the  residue  is  not  disposed  of  expressly,  a  Court  of 

Equity 
(29)  1&Z4.311. 
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Equity  will  look  into  the  Will;  to  see,  whether  there  is 
any  ciicumstance,  shewing,  that  the  testator  did  not 
meanj  that  the.  executor  should  take  it.  Therefore,  if  he 
is  appointed  executor  in  trust,  or  if  there  is  a  disposition 
of  the  residue  to  a  person,  .who  dies  in  the  testator's 
fife,  shewing,  the  testator  did  not  intmd  by  the  appoint- 
ment of  an  executor  to  give  him  the  residue,. or  if  a 
blank  is  left,  though  it  is  possible  the  testator  mif^t 
intend  afterwards  to  give  it  to  him;  yet,  as  in  all.  those 
cases,  the  testator  appears  not  to. have  intended  by  the 
appointment  of  executor  to  give  him  the  residue,  he  is 
a  trustee  for  the  next  of  kin. 
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A  rule  is  now  established  by  a  number  of  decisions, 
though  much  doubt  has  been  entertained  whether  it  is 
supported  by  solid  reason,  that,  where  there  is  only  one 
executor,  and  a  legacy  is  given  to  him,  that  is  sufficient 
to  deprive  him  of  the  residue.  It  has  bee^  said,  the 
testator  could  not  mean  to  give  him  a  part  and  the 
whole:  a  most  unsatisfactory  reason;  .as  the  testator 
might,  apprehending  that  there  would  be  no  residue,  wish 
to  secure  something  for  the  executor  ^in  all  events  (30). 
That  rule  however  has  been  so  long  esti^blished,  that  it 
is  now  the  positive  law  of  this  Court.  As  little  can  the 
proposition  be  disputed,  that  executors  are  not  trustees 
of  a  residue,  not  disposed  of,  where  legacies  are  given 
to  some  of  them  only :  the  conclusion  being,  that  the 
testator  intended  something  more  for.  those,  who  have 
particular  legacies.  The  case  of  Bawker  v.  Hunter  (  SI ) 
has  established  also,  that  legacies  to  all  the  executors, 
but  legacies  unequal  in  amount,  wiU  not  make  them 
trustees.  By 


*  (dO)  When  this  qaestion 
arises  upon  a  clear  and  large 
sarplas,  and  an  inconsider- 
able legacy  to  ,the  Executor^ 
snch    an    apprehension  and 


moti?e    can    hardly  be    in- 
ferred. 

(SI)  1  Bro.  C  C.  328. 
RawUmgM  v.  Jenningi,  post. 
Vol.  XIII,  39. 
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Bjrthi^^Vrai  twaoBljr  out  of  mt  ezmitm  Kafe  k  lei 
gacy.  The  argument  mint  be^  tint  tlie  leg^  iv  gln^n  kff 
a  fonn,  and  acaompaniwl  by  words,  A/fmmg,  tkat  ttef 
wore  intended  to  be  die  tcnateila}  and,  if  aq^^^A^iff 
are  txnsteei,  all  must  be  sa  Tbe  prrndphi  aip<Aiwlii(^ 
khas  been  held^  that  kgades  t»  sme  of  the «e€ut0rs 
win  not  make  aH  ttartees,  nmrt  be^  that  as  inttentioii  i» 
fiivour  those  ezecotocs  mow  thaai  Ae  others  miq^  l^  'm* 
fcnred.  The  infientioD  of  pectdiaY  fiivoiirwhkh  is  hs^ 
I^iad  in  thai  oue^  is  iw  tfaia  expnvssd.  * 

The  principle,  that  determmea  Ae  etM,  wllcm  M^ 
legacy  is  given  to  the  executors,  is,  that  die  residue  is 
intended  as  a  eompeusation  for  their  trouble.  TKat 
appears  tram  die  ease  of  FoHer^.  MoMir  (88) ;  dtAisA 
hf  Lord  Jefferies  upon  the  wordff  '^  for  his  eare  sild 
'^  pains.**  In  subsequent  cases,  though  no  sueb  expres* 
sion  was  to  be  found,  still  the  legacy  has  been  con^cted 
as  a  eompensatien  for  c^harging  the  duty ;  and  at  length 
it  CMBe  to  a  positiTe  rule*  But  in  many  late  eases  nmcll 
disarpprobadon  of  diat  has  been  expressed;  and  it  hsar 
been  thought,  tbait  it  would  hate  beai  moie  wise  to  ad- 
here to  the  rules  as  it  stands  upon  Fotier  ▼•  Minmt; 
reqpiknng  express* words;  and  so  great  was  dK  disappro- 
batbn  of  the  extended  rule,  that  Lord  Kif^  thought  aii 
Act  of  Parliament  necessary;  and  a  bill  wuff  bxtnight  in, 
but  was  lost  by  accident  widi  some  other  bills;'  not  from 
ny  objection  to  it.  The  rule  howerer  has  been  adhered 
to  in  many  cases.  Where  the  legacy  has  been  gtreu 
expressly  for  careand  trouble,  which  has  been  considieTed 
decisive,  die  cases  areliacA/EeMv.  Car#Zr«^(3S),  Mof/y. 
Lewin  (34),  dted  there,  Daters  v.  Dewed  (35);  md  the' 

Dk^rn 


(32)  1  Venu  4S3» 
(93)  2  P.  Witt.  158» 


(a4)  2  P.  WUL  lao,  B. 
(3A)  3P.  Wiir.  40* 
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Dictum  of  Lord  Ihrdmcte  (  96).  The  proposttion,  tbftt 
if  one  eieoittor  is  a  tmstee-,  all  are  bc^^  k  estabfished 
by  White  v.  Evaiu  (S7). 

In  this  case  there  is  no  evidence.  The  consequence 
is  necessary,  that,  the  legacy  being  expressly  gtir«tt^  not 
tot  the  care  and  trouble  of  the  executor,  but  as  amerk 
of  regard  and  friendship,  he  will  not  be  a  trustee. 
Otherwise  the  decisions  upon  this  sulijeef  must  standi 
upon  reasons,  diametricaDy  opposite  and  inconsistent. 
Tlie  bequest  is  not  as  a  recorapence  for  trouble  in  exe-^ 
cuting  the  direetloBs  of  the  testator,  but  as  bounty  to  » 
private  friend; 

The  insertion  of  words,  which  the  very  ^ft  imports, 
caimot  vary  the  construction ;  and  there  is  nothing  else 
to  take  it  out  of  the  rule  as  to  legacies  to  some  only  of 
the  executors. 
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The  next  questicm,  whediet  die  executors  did  not 
take  jointly  what  was  not  reduced  into  possession  and- 
actually  divided,  is  plain.  Many  cases,  the  last,  Crooks 
V.  De  F«9Mfe9(38),  have  decided,  that,  where  a  sum  of 
money  or  fund  is  bequeathed  to  several  persons,  without 
more,  they  take  jointly;  and  that  has  been  decided- 
as  to  executors.  This  testator  knew  how  to  cieato  a* 
tenancy  in  common :  the  legacy  of  1000  dolkra  to  two* 
of  these  executors  being  ^ven  in  that  way.  But  the 
appointment  of  executors  is  general.  In  PartricAe  ▼• 
Pbwlet  (S9)  Lord  Hardwicie  held  clearly,  that  a  mere 
declaration  by  one  party  would  not  amount  to  a  severance 

of  die  joint^enancy. 

Mr.. 


(3C)  t  Ves.  V7. 

(37)  AnU,  Vol.  IV,  21. 

(38)  Ante,  Vol.  IX,  197. 


XI,  330;  see  the  note,  IX/ 
'202. 

(99)  2  ill*.  54. 
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1806.  Mr.Atexamder  md  Mr.  Hart  for  the  personal  repie- 

sentatives  of  Howre,  the  executor,  who  acted,  concurred 
with  the  Plaintiff  in  ccmtending,  that  die  executors  were 
Hamilton*    not  trustees  of  the  residue. 


Griffiths 


Upon  th^  question,  whethw  diey  iu«  kidded  jointly, 
diey  adautted,  that  the  residue  undisposed  of  was  taken 
by  them  origuiany  as  joint-tenants,  but  innsted,  that 
either  the  transactions  that  had  passed,*  amounted  to  a 
severanoe  in  equity;;  or,  that  under  the  pectffiar  circumr 
stances  of  the  case  the  Plaintiff  could  have  only  a  moiety. 
It  is  not  contended,  that  the  letter  amounted  to  a  legal 
renunciation;  and  the  Plaintiff  has  since  obtained  pi^ 
bate.  HoarCj  having  proved  the  VfiH  in  this  coimtry, 
executed  a  letter  of  attorfiey  to  a  person  in  India  to 
receive  the  property  there ;  himself  receiving  what  was 
here.  That  agent  invested  effects,  which  he  received, 
in  a  bill  upon  the  Ecut  India  Company,  payable  to  the 
order  of  Hoare ;  to  whom  it  was  remitted ;  and  arrived 
a  little  after  his  death ;  and  the  gum,  which  was  also 
obtained  hy  that  agent,  was  by  him  consigned  to  Hoare. 
Property,  that  was  in  the  possession  of  a  person,  as 
his  agent,  and-  properly  consigned  to  him,  must  be 
considered  as  in  his  posisession.  The  joint-tenancy 
night  be  severed  in  variousr  ways.  This  property, 
thus  in  his  possession,  must  be  considereck  as  collected 
by  him;  and  his  sole  possession  restrains  the  other 
joint-tenant  from  dcdnanding  more  than  a  moiety.  The 
qase  of  Orooke  v.  De  Vandes  {40)  is  perfectly  distinct 
The  question  was,  not,  whether,  one  of  two  joint- 
tenants  having  got  in  the  estate,  they  were  to  be  con- 
sidered as  joint-tenants;  but,  whether,  various  acts 
having  been  done  for  sever&I  years  as  to  the  personal 
estate,  which  the  executors  had  got  in,  those  acts  were 

to 

(40)  Ante,  Vol.  IX,  197.     XI,  830. 
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to  be  ojMindered  as  evidenoe  of  aa  agienwit  *6  dMOe 
the  whole;  reaehn^  some  part  of  the  property;  as  to 
whkh  no  act  had  been  done.  The  letter  of  tfak  Plain- 
tUP  had  the  effect  of  a  dedaration,  that  he  woidd  not  be 
a  jobt-tenant  with  die  other  exeeiilors;  for  they  were 
constituted  joint-tenanta  oriy  by  the  office  of  execatora. 
Xbe.  co-executor  then  proceeded  to  get  in  the  property^ 
and  act  upon  it ;  coDsidenng  the  whole  as  his  own. 
This  Court,  indiaiqg  agamst  joint-tenancy,  will  not 
assist  this  Phuntiff;  seeldog  to  obtam  the  whole  pro- 
perty. 
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TbtAHamey  General  and  Mr.  Joims&n,  for  the  &ther, 
sole  next  of  kin  to  the  testator  accorduig  to  the  Sta- 
ti^(41). 


This  is  a  question  of  intention  upon  the  bee  ot  the 
Will ;  and  the  conclusion  is,  that  nothing  more  than  an 
office  was  intended  for  these  executors*  It  is  dear,  that 
a  legacy  to  the  next  of  kin  will  not  exdude  him  from 
the  residue,  undisposed  of.  The  Will  contains  a  sttffi* 
dent  indication  of  intention,  Ihat  these  two  executors 
particularly  should  not  take  any  part  of  the  pn^pe^ty, 
except  what  is  expressly  given  to  them ;  and  that  esD- 
dudes; all:  for  it  is  admitted,  according  to  WhUe  y^ 
jEmii#(4S),  that,  if  one  or  more  of  the  executors  are 
trustees,  all  are  trustees.  In  this  Will  the  legacy  to 
these  two  executors  immediately  fdlows  the  special 
trust  reposed  in  them;  and  the  import  of  the  twopas** 
sages,  taken  together,  is,  that  the  expressions  of  legard 
ate  confined  to  these ;  and  have  reference  to  their  cha- 
racter under  the  trust  immediately  preceding;  not  to  that 
of^executors.      It  is  said,  these  words  import  no  more 

than 


(4i)  Stat.  22  &  29CA.It, 
c.  10. 
Vol.  XII. 


(42)  Ante,  Vol.  iV,  21. 
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dual  tte  More  gift  of  A  peeumarjr  iitgKy. 
are  no  buA  words  Hs^  at  to  Miy  other  l^acy:  not  wart 
racah  words  ever  used  with  rMteuat  te  •  pexty,  tnteaded 
M  tidLB  imy  trthet*  p^H  of  tbe  properQr«  The  qmtetei 
tlierefoi^  is^  not  uj^tt  the  awre  eflbct  bf  the  kgeey^  %dl, 
wkeAer  the  testator  has  tool;  denetad,  tluit  dl  he  ttMttt 
.for  tlioee,  v^o  were  t6  tslce  caie  of  the  chfld,  was  diit 
legacy*  That  wto  to  be  the  only  tokeft  ^  his  regiid* 
Upoti  the  other  eonstruetioii  these  trords  ittOit  be  le- 
jeetedt  a  eoursei  never  adopted,  anleas  necessafy  to  gife 
effect  to  the  general  mtention.  The  recent  dispoeitlrti 
of  the  Court  has  not  been  to  ffve  effect  to  thatj^  whkfa 
ptainly  imsMt  mtttided;  tf  the  tefitattw  had  been  asfced, 
whether  hk  exeCntoflB  Kheuld  take  benefitiafly;  atid  Ok 
Court  lays  hold  of  slight  circumstanees.  The  late  au- 
thorities upon  this  question  are  UrquhartT.  King{4S). 
^oc/J^  V.   TWft^  (44).    Selejf  V.  Wooi{46)i  and  WU- 


The  iSbficJiAMr  Gmieral,  in  Reply. 
The  rule  of  icMstniction  npoft  this  polat  h,  ttol  tfuft 
lli«  Cdtttt  is  to  look  through  the  W31  wi&  aluuety  1to 
make  the  executor  a  trtisfee;  bu^  unless  the  testator 
iMB  expressly  ^aidy  he  intended  to  give  the  residne  to 
knOtker  person^  or,  tttiless  it  appears,  that  he  had  ndt 
determined  to  whom  to  give  it,  or,  that  the  ezecutorwas 
tb  be  o<dyli  trustee;  unless  some  one  of  those  dremn- 
^rtances  Is  made  out,  the  Court  must  consider  flie  exe- 
^Mtor  ais  beneficially  entitled.  These  ndes  have  been  so 
long  established,  that  no  discretion  is  left  up<m  the  siA^ 
jeot.  There  can  be  Ktde  doubt  vtpon  this  Will,  tfaatH* 
testator  did  mtend  the  executor  to  take  the  MBidoe. 


(48)  AQte,¥oLyiI,M5. 
(44)  Ante,  Vol.  ¥111,617. 


<46)  Ante,  Vol.  X,71» 
(46)  Ante,  Vol.  X,  77. 
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U^  hai  ptfA^  pppovipio^  for  hk  ffeUtioiia;  and  faaa  fm- 
pfW^  f|iw  tb^»e  M(  KWBons  a  ^inry  tr«ia>leBOiiie  Kxffiee. 
The  pUm  pf  reirardipg  them  by  giving  them  ih^  rMidue, 
i^^rteail  of  particMlar  legiunes,  was  leaaonabk;  making 
1^  thair  ivitercivt  to  gat  in  as  much  as  they  oan.  If  he 
Jnifw  pe$j^  the  aviount  9f  his  property,  there  coitld  be 
Bp  w^]r  fUqpQB^on  ^  than  'to  give  pertf cidar  legades  to 
(Jinsf  pecaeinb  who  jbad  .Qatmil  and  9ioral  daims  upon 
b^D^  i^nd  th^  residue  to  Im  exeeuf»ra»  An  isdditional 
tmut  being  imposed  npoo  ^o  of  tben^i  he  gives  them 
fVB  additional  fteww^  on  accoimt  of  tha(  additional  duty; 
and  |f  in  giving  that  hgfioy,  imigediately  A>Uowing  the 
jiigppvition  <of  that  addi^onal  duty«  Jbe  h^  nsed  the  words 
fisarejind  paina/'  itis  ng^  dear,  (jbat  tfi^wmld  have 
bj^P9  inisteesqif  the  /lesidiie. 


aor 


6BIFFITHS 

HAMiuroir^ 


]Upon  the  points,  as  to  the  .character  of  the  Plaintiff, 
as  executor,  and  upon  the  severance  of  the  joint-;tenancy 
the  Reply  was  stopped  by  the  Court 

The  Lortf  Chancsj^lor. 
Upon  the  first  question  there  is  no  doubt^  that  the 
t^liuntifi^  having  probate,  must  here  be  taken  to  be  exe- 
cutor. In  a  pase  at  law  ( 47  )  jhe  Couirt  of  King's  Bench 
would  not  hear  the  objection,  that  probate  had  been 
obtained  by  fraud ;  observing,  that  the  party  must  go  to 
the  .Commons;  and  repeal  it.  The  point  upon  the 
severance  ,of  the  joint-tenancy  also  clearly  cannot  be 
99aintained  merely  upon  the  transmission  of  this  pro« 
jp^ty  to Hoare)  who  died,a  short  time  after  U  arrived; 
90  act  done  b^  him,  raising  an  inference  of  an  int^sntionj 

or  even  a  wish,  to  sever  the  joint-tenancy. 

As 

iil)  4Um  ^.  Bnndas,  3  Tftrm  Apw  IM* 

U2 
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tsoe.  As  to  the    remaining  question,    it  is  adlifitted,  tliat 

'^^'•^  the  right  of  the  executor  to  the  whole  personal  estate 

•  ^^  of  the  testator  is  vested  at  law ;   and  it  is  only  to  be 

Hamilton,    taken  out  of  him  by  shewing  an  intention  not  to  give 
him    the  residue;    even  though  the  testator  makes ^no 
disposition  of  it.    That  must  either  be  decided  by  the 
Will  itself;   or  I  must  call  upon  the  executor,   if  the 
case   b  doubtful,    to  rebut  the  presumption;  and  the 
Courts  are  rather  dlelicate  upon  that  subject  in  collect- 
ing parol  evidence ;  where  so  much  danger  attends  that 
medium  of  proof.    I  jhave  looked  into  all  the  cases  upon 
this  poirit,  and  the  excellent  book  by  Mr.  ToUer.  There 
was  a  good  deal  of  intricacy  and  confiision  upon  this  sub- 
ject* in  former  times;  for  in Farringian  v.  KhigkHy  (48) 
Lord  Macclesfield  desired  to  be  attended  with  the  pre- 
Exeeator»  hav-  cedents ;  which  are  very  various  and  confused.    This  rule 
ing  a  legacy    appears  clear ;  that,  where  the  executor  has  a  legacy  ex- 
expressly  for     pressly  for  his  care  and  trouble,  that  amounts  to  a  de- 
his  care  and    ^jaration  by  the  testator,  that  he  is  not  to  take  there-' 
trustee 'of  the   ®^^^®  beneficially:    tliat  legacy  being  given  to  him  on 
residue  undis-  s^^ount  of  the  office  he  is  to  undertake;  and  he  ma^, 
posed  of,  for  if  he  chooses,  refuse  to  proVe  the  Will.    If  he  takes  upon 
the  next  of     him  the  execution  of  the  Will,  he  must  be  supposed  to 
kin*  do  so  for  the  consideration,  pointed  out  by  the  Will. 

That  is  also  laid  down  in  Rachfield  v.  Careless  (49 ),  and 
many  other  cases. 

One  of  the  The  pnnciple,  established  in  White  v.  Evans  ( 50), 
Executors  be-  that  if  one  of  the  executors  is  a  trustee,  they  are  all 
mg  a  trustee  of  trustees,  is  also  clear.  It  must  be  so:  as  they  must  aU 
the  residue,  all     «      •  •    «    *   i  *        ««  .       ••      *       r 

^      .  take  jointly,  they  must  be  all  trustees,  or  all  take  the 

are  ur  us  .ees  •  '  ' 

residue  beneficially  among  them.    But  there  is  a  great 

difference 


(48)  1  P.  WiU.  644.  (60)  Ante,  Vol.  IV,  21. 

(40)  a  P.  WiU.U9. 
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difference  betwjBen  the  cases  of  a  sole  executor  and  1806. 
jcttnt  executors.  If  a  legacy  is  ^ven  .to  a  sole  exe-  ^  ^^^^ 
ctttor,  without  expressing  any  thing  more,  eflpeciaUy  if  ^^ 

h^  is.  stranger,  a  fidr  inference  arises,  that  it  is  giy^    Hamilton. 
to  him  as  a  trustee  of  tbeWUl;  as  a  compensation  for 
the  trouble  he  will  have  in  executing  that  duty;  and 
.  these,  the  lawou^t  to  have  a  fair  and  just  inclination 
to  the  interest  of  the  next  of  kin,  entitled  under  the 
Statute  (51).    But  the  case  of  co-executors  certainly  is    Unequal  l6ga- 
difierent;  for  all  the  authorities  ainree,  that,  where  the  ^^^  ^®  "^o* 
legacies  to  them  are  unequal,  they  are  not  trustees ;  but  ™**®  J^xeco- 
the  effect  is  a  preference  pro  tanto  to  one  (52).    This    ^  ^        . . 
case  &lb  within  that  range;  for  here  there  certainly  is 
inequality:  legacies  to  two;  and  nothing  given  to  the 
other  four.    But  we  may  go  to  the  Will  itself;  not  dis* 
regarding  the    judgments    uid    inferences,  that    have 
been  made  in  other  cases;  but  keeping  them  in  mind; 
and  giving  them  application  to  the  case  before  the  Cou^» 
Accordingly  in  Urquhart  v.  King  {53)  the  Mctstfr  of  the 
Rolls,  made  a  most  judicious  observatiop  upon  the  Will; 
that  the  testator  made  whoever  should  pe  the  American 
Ambassador  his  executor;   which,  coupled,  with  other 
circumstances,  shewed,  it  was  not  from  personal  regard ; 
but  looking  more  to  his.  situation,  as  invested  with  that 
great  trust;  ^,  That  judgment  therefore  was ,  composed 
by  referring  to  the  maxims  and  rules,  u]pon  which  other 
Judges  had  decided;  paying  also   proper    attention  to 
theWffl. 

Upon  this  Win,  if  I  had  no  other  light,  and  no  re- 
ference to  what  had  been  done  by  other  Judges,  the  case 

is 

(51)  Stat  22  &  23C&.  II.      post.  Vol.  XTII,  39. 

c.  10«  (53)  Ante,  Vol.  VII,  225. 

(52)  RawUiu  v.  Jeiining§, 


Digitized  byCjOOQlC 


:)!(>  OASES  Erf  ^HANCBlCt. 

1806.  is  yery  strong  in  ikvour  of  the  ex«eutor«  It  H  tMiA^ 
that  a  legacy  to  the  iiest  of  kin  a^ordff  iid  fnftreikei  ^ 
Agaiast  hbi  title:  othc^Hrise  this  would  be  ibii  stfodgesl 
HAMlL'foK.  case  for  eicliidin^  hUd ;  fdt  the  fatfaei^  is  Atesde  lietl 
A  legacy  to  of  kio;  who  intuit  have  taken  ttre  Wholef  ^sidul^^  oild 
the  next  of  kin  to  these  twdf  pei^sons,  the  fkthwp  arid  ilnde,  the  Mff 
^esnot  rebut  ^^^  nearest  relation,  the  bther  prbbably  the  otily  6flM 

.,  ..     relntiohi  the    testator    hlid,   to  whom   be    looked^  hd 

residue,  uncLis* 

posed  of.  P^^^  ^^^    legacies.    This  is  a  WHl/by  a  nlifcti,  Ml 

ignorant,  but  having  legal  M^srttoce,  knowing  hoiT  fsf 
describe  the  situation  he  intended.  When  these  p^ 
^ons  are  intended  US  be  trustees,  they  ttte  called  troste^^ 
The  legacies  to  them  are  not  given  id  the  charactei* 
of  tsxiecutors ;  and  have  no  relation  to  that  character ;  buf 
are  given  to  theiri,  before  he*  names  them  as  executors, 
or  intimates  his  intentioti  to  do  to.  The  sttongest  dr^ 
cuihstance  is,  that  he  gived  these  two  legacies,  before 
he  mentionis^  the  app<mitikienf  of  exedutors^  If  thc^ 
legacies  to  these  two  exedtiUirS  were  gifen  fbi^  isis» 
and  trouble,  the  conclusion  would  have  been,  that  he 
intended  them  to  be  acting  executors ;  and,  being  made 
trust^s,  the  consec^uehce  woukl  follow,  thAt  all  thuM 
be  trustees.  But,  as  it  is  expi^ssed,  this  la  acas^,  in 
which  the  residue  is  to  be  taken  by  the  exeoittors  i  and 
there  is  no  *one  to  contest  it  witli  them  for  die  feasoni 
Ihavegtvell(54). 

(64)  The  principal  amthori-     lected  in  the  note,  ante,  Vel«  h 
ties  on  this  subject  are  col-      802,  to  JVoKrse  v.  Ftiic4. 
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1809. 

HORWOOP  p,  SCHMEDES.  March  i^k 

I  and  17rtx 

N  the  Cause  ot  Underhilly.  Horwood(55)  in  conse-      Defendant 

quence  of  the  judgment,  pronounced  by  Liord  Eldon,  cannot  revire, 
an  Order  was  made,  that  the  Defendant  Horwoody  the  except  after  a 
executor  of  Coare^  the  annuitant,  should  be  at  lib^ty  Decree  to  ac- 
to  proceed  to  the  trial  of  the  action  brought  by  him  count;  or  where 
against  the  Pkintiff  UnderhiU,  the  surety;  with  Kberty^^®^®"*!'*''* 
to  him  either  to  amend  his  plea,  or  to  withdraw  it,  and  .    ^  c   ' 

plead  de  novo,  and  liberty  to  the  other  parties  to  attend  ^i^^^  proseca- 
the  triaL      The  injunction  was  continued;  and  fiirther  tfon  of  the 
directions  reserved.  soil :  not  there- 

fore, where  his 
That  cause  havuig  abated  by  the  death  of  UnderhiU,  onlyobjectwas 
the  Plamtiff,  a  biU  of  revivor  was  filed  by  the  Defend-  5^.Jj|^\^J^^^ 
ant  Horwood,  the  executor    of  Caare;  to  which    bill  p-ou-gj.*i 
the  Defendant,   the    executor  of    Underhitt,  put  in  a 
demurrer. 

ThOiSbfiet^or  General,  Mr.  HoUUt,  md  Mr.  Hart, 
in  support  of  the  Demurrer. 
The  ground  of  this  demurrer  is,  that  tiie  Defendant 
has  not  a  right  to  revive  the  suit;  and  the  question  is, 
whether  after  decree  a  Defendant  can  revive  in  any 
case,  except  a  decree  to  account,  or  a  decree  having 
andogy  to  that;  as  for  redemption ;  in  which,  of  course 
there  must  be  an  account ;  though  the  biD  is  not  strictly 
a  bHl  for  an  account  But  each  party  is  just  as  much  an 
actor;  for,  if  the  mortgagor  does  not  redeem  by  the 
time  given,  that  operates  as  a  foreclosure. 

After  a  decree  for  an  account,  the  Defendant  is  to  be 
considered  as  an  actor;  as  having  the  character  of  a 

PJaintiff: 

(65)  Ante,   Vol.  X,  209.      Ware  v.  Horwood,  post.  Vol. 
Affirmed  upon  a  re-bearing :     XIV,  28. 
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Pkuntiff :  as  it  is  uncertain,  on  which  side  the  balance  may 
be.  The  Plaintiff  in  a  suit  for  account  is  obliged  to  put 
himself  in  the  situation  of  a  Defendant ;  undertaking, 
if  the  balance  shall  be  against  him,  to  pay  it.  But  from 
the  nature  of  this  suit,  upon  a  bill  to  set  aside  seeorities 
for  an  annuity,  if  the  Plaintiff  cannot  have  relief,  the 
Defendant  qan  have  interest  only  as  to  costs ;  and  neither 
party  can  revive  for  costs  merely.  Lord  Redesdale  {56) 
states  the  doctrine  very  generally,  and  cites,  only  two 
authorities:  one,  upon  a  decree  for  an  account;  and 
the  other,  though  stating  the  proposition  generally,  is 
not  a  decision.  The  case  (57)  before  Lord  Hardmeie 
is  an  express  declaration,  that  a  Defendant  cannot  re- 
vive, except  in  the  instance  of  a  decree  to  account ;  as 
there  the  Defendant  is  an  apton  Siowel  v.  Cafe  (58) 
also  supports  that. 

Mr.  Alexander  and  Mr.  Bell,  for  the  Plaintiff. 
There  .is  no  mode,  by  which  the  Plaintiff  Can  get  r»d 
of  the  injunction  in  the  original  cause,  except  by  pro- 
ceeding in  the  cause.  It  cannot  be  by  motion ;  the  in- 
junction having  been  ordered  by  decree,  and  no  step 
can  be  taken  in  the  cause  pendmg  an  abatement  This 
Plaintiff  also  has  an  important  interest]  in  the  farther  (di- 
rections, that  have  been  reserved :  the  orij^nal  PlaintilT, 
a  surety,  seeking  an  account  of  assets;  in  order  that 
the  grantee  of  the  annuity  might  be  paid.  This.  Plain- 
tiff has  therefore  a  clear  interest  to  proceed  in  this  suit ; 
and  there  is  no  other  mode  of  proceeding  to  get  fiee 
from-  the  injunction,  and  obtain  relief  against  any  of 
these  parties,  than  by  reviving,  if  they  will  not  ue- 
vive.  As  to  the  general  rule,  wherever  a  Defendant 
can  from  the  decree  derive  an  interest  in  the  prosecu- 
tion 


(56)  HUf.  73. 

(57)  Anim.ZAtlLmu 


(68)  2   Fern. 
1  Eq.  Ca.  44*  3- 


218,    286. 
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tion  of  the  aiut,  he  miiy  reme  it  The  opiBion  of 
Lord.ifecfejdlafe  is  clearly  e^res^ed  in  opposition  to  the 
dieium  of  Lord  Hardwieie.  This  ia  not  confined  to  the 
case  of  an  account;  a  right,  to  a  decree  for  pajipept 
of  money.  Any  interest  is  soflkieqt.  In  the  case  of  a 
BiD  for  redemption  the  decree  is  only,  that  the  Bill 
shall  be  dismissed ;  not  for  payment  of  money.  It  is 
true,  that  operates  as  a  foreclosure :  but  that  prQves, 
that,  if  the  Defendant  can  shew  an  interest,  he  has, a 
right  to  revive.  In  the  case  in  Eq.  Ca.  Ab.  (59),  which 
was  not  strictly  a  case  of  redemption,  and  quite  dis*- 
tmct  from  payment. of  money,  the  interest  to  .haye.a 
conveyance  made  was  considered  sufficiept.  In  SiowH.  ▼• 
Cole  (GO)  Acre  was  a  revivor  by  a  Defendant ;  and  that 
was  confirmed  by  the  House  of  Lords.  WhUehear  v. 
Hughes {01)  was  certainly  a  strong  measure:  but.  the 
ground  was,  that  the  Defendant  might  file  a  Bill ;  apd 
the  right  arose  only  from  his  interest.  In  Williams  v. 
Cooie{62)  the  Master  of  the  Rolls  says,  ''the  good 
'f  sense  is,  that  in  every  case,  where  a  Defendant  can 
"  derive  a  benefit  from  the  farther  proceeding,  he  may 
*'  revive."  It  certainly  has  been  generally  understood, 
that  even  a  Plaintiff  cannot  revive  for  costs  only;  though 
l2iat  is  not  clear  of  doubt;  and  was  much  discussed  in  a 
case  (63)  before  Lord  Rosslyn:  who  decided  in  that  in- 
stance, that  the  Plaintiff  might  revive ;  leaving  it  doubt- 
ful as  to  a  Defendant.  What  rational  difference  for  this 
purpose  can  exist  between  the  interest  under  a  decree 
for  an  account  and  payment  of  money,  and  any  other 
spedes  of  interest:  perhaps  a  most  important  interest 
in  real  estate?  The  cases  put  at  the  bar  in  WUUamsy. 
Cooke  are  unanswerable :  for  instance,  the  case  of  parti- 
tion. 
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(59)  1  Eq.  Ca.  Ab.  2. 

(60)  1  Vem.  2 19, 290.  1  Eq. 
Ca.  Ab.  3. 

(61)  1  Dick.  283. 


(62)  Ante,  Vol.  X,  406. 

(63)  Morgan  v.  Scudamore^ 
ante.  Vol.  Ill,  195. 
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tien.'  Suppose,  every  Alng  but  the  mere  pertitieii  kai 
been  completed  9  would  your  Lerdfili^  diieet  all  the 
prdiminary  measures  to  be  repeated,  merely  because  Uie 
Plaintiff  would  not  revise?  The  interest  of  this  Pkan 
tiff  under  this  decree  is  to  dissolye  the  injunctioD,  hi 
order  to  have  an  oppoitunity  of  proceeding  in  the  actioD, 
whfeh  is  not  gone,  but  may  be  revived  by  scire  fadoif 
and,  if  he  recovers,  to  proceed  upon  farAer  directions 
to  obtain  a  decree  for  pajrment  of  the  arrears  firom  the 
surviving  patties,  and  die  assets  of  those  deceased* 
Without  a  Bill  of  revivor  no  proceeding  can  be  taken 
Ibr  that  purpose.  How  without  revivor  can  the  injun&i 
tion  be  dissolved  t  They  cannot  be  compelled  by  mo- 
tion to  revive  within  a  certain  time.  The  Bill  in  thtf 
ori^al  cause  is,  not  only  a  Bill  for  Redemption,  but  also 
a  Bill  of  Peace,  to  settie  the  rights  of  aU  parties.  That 
was  a  case,  in  which  a  Defendant  ought  to  be  permilted 
to  revive,  if  it  ever  can  be  done.  If  this  comes  back 
with  a  decision  either  way,  this  Plaintiff  will  be  entitied 
to  a  decree;  either  for  the  arrears  of  the  annuity,  or  bt 
the  remedy  agiunst  the  securities. 


The  ScUeUor  General,  in  Reply. 
Lord  Redesdak  even  in  the  note  (64)  expresses  doubt 
upon  the  proposition  he  lays  down;  There  can  be  ao 
distinction  with  reference  to  this  point  betwem  deeiees 
for  a  redemption  and  for  an  accoimt ;  and  the  autho- 
iHies  apply  to  tiie  Utter  only.  The  Plaintiff  in  a  Bill  for 
Redemption  offers  to  pay  what  sliatt  appear  to  be  due 
from  him  on  the  account.  In  one  case,  if  the  Defendant, 
the  MMTtgagee,  has  been  in  possesion,  it  is  possible, 
thai  nothnig  may  be  due  to  him  s  but  the  common  case 
is  a  balance  primd  fade  due  to  the  Defend^t;  and  the 

decree 

(64)  MUf.  7d. 
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demd  alwayt  dkrecti  ihe  aototmt,  luttl  pkyneai  of  lti0 

talaUM;  and  if  Oie  Flaiiitlff  wSk  tidt  pay  the  liaUiiice    n^^^,^^^^ 

due  from  Urn,  the  eflEbet  Is,  that  ibi6  Defe&dant  obtaiM  p^ 


WiA  respect  to  the  circumstances  of  this  case,  it  is 
true,  in  the  original  cause  a  redemption  of  the  annidty 
is  prayed;  bat  in  this  way:  the  surety  prays  the  re* 
demption,  not  by  him,  but  by  his  principal,  in  order 
to  reliere  himself.  The  grantee,  of  the  annuity  there- 
fore cannot  be  entitled  to  any  benefit  from  this  suit ;  toot 
having  any  interest  in  the  relief  prayed,  nor  any  con- 
cern in  the  subject,  except  that  he  is  restrained  by  the 
injunction.  They  might  have  applied  by  motion  or  peti- 
tion, that  tiie  executors  might  revive  the  suit;  or,  that 
^e  injunction  might  be  dissolved.  The  common  case 
is  an  injunction  before  decree;  and  this  injunction,  in- 
termediate between  the  original  decree  and  the  decree 
upon  £sirther  directions,  is  unusuaL  But  tiiis  decree 
provides  for  such  an  application ;  giving  liberty  to  any 
of  the  parties  to  apply,  as  there  shall  be  occasion; 
which  provision,  farther  directions  being  reserved,  ge* 
nerally,  can  have  no  otiier  object  than  that  they  may 
have  an  opportunity  of  stating  any  thing,  that  may  have 
happened  since  the  decree ;  creating  a  necessity  for  some 
fiuthev  order«  Under  such  an*  application  the  order 
may  be  made,  pending  tiie  abatemmit;  and  there  arf 
many  instances  of  orders  after  abatement,  and  after 
decree  i  as,  if  money  is  to  be  paid  out  of  Court ;  or 
some  formal  aot  to  be  done. 

The  Lord  Chakc^llor. 
This   seems   to  me,   not  properly  a  decree  in  tiie 
canse;   but  rather  a  preliminary,  interlocutory,  order, 
with  a  view  to  inquiry;  before  the  Court  can  do  any 

thing, 
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thing/  determimng  tke  rights  of  the  pardes.  ?  1  don^t 
think  thb  party  can  have  any  interest :  provided  that  he 
can  have  the  injunction  dissqlved^^  or  the  Bill  disnusaed 
altogether.  He  certainly  has  a  right  to  put  an  end  to 
the  injunction. 


'The  Register,  being  applied  to  by  the  Lord  Ckath 
cellar  considered  this,  as  an  Order^  though  made  at  the 
hearing;  not  properly  a'  Decree.  The  SoUcitar  General 
said/  it  was  a  Decree,  but  of  a  peculiar  kind. 


'  The  Lord  CnAJiczLLOK. 
Muftk  17M.  It  does  not  appear  to  me  necessary  in  this  case  to 
enter  into  the  consideration  of  the  general  practice  of 
theCourt  upon  bills  of  revivor :  for,  in  my  opinion  this 
18  not  a  case,  in  which  the  Defendant  can  possibly  be 
allowed  to  revive.  The  ground^  upon  which  a  Defendant 
.  can  seek  to  revive  the  suit,  must  he,  that  he  has  some 
interest  under  the  decree;  an  interest  therefore  in  the 
fSaurther  prosecution  of  the  suit. 

'  This  still  appears  to  me  to  be  a  decretal  order  for  an 
injunction,  and  an  issue :  not  properly  a  decree. 
Under  a  decree,  directing  a  mutual  account,  the  De- 
fendant becomes  an  actor;  and  the  balance  may  be  in 
his  favour.  *  H^  has,  therefbre,  an  undoubted  interest 
in  the  prosecution  of  that  suit;  and,  that  it  may  be 
carried  forward.  But  the  only  object  of  this  xutrty,  a 
Defendant  in  the  original  cause,  is  to  put  aii  end  to 
the  suit,' and  dissolve  the  injunction;'  that  he  may  go 
on  at  Law.  There  is  nothing  to  prevent  that:  but 
diere'  is  no  interest  now  remainkig  in  hifti  to  have  Ais 
»-  suit 
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sdit  carried  on  bjr  revivor.  This  is  not/therieifore,'  om 
of  the  cases  in  whidi  a  Defendant  may  revive ;  ivhich  are 
confined  to  matter  of  account,  and  where  the  Defendant 
has  an  interest  in  the  farther  prosecution  of  the  silit ; 
as  it  is  put  by  the  Master  of  the  Rotts  in  WiOiams  v. 
(hole {65).  Another  objection  is,  that  the  Defendant 
can  have  the  right,  only  in  case  there  is  de^ult  by  the 
odier  party;  and  there  is  no  de&ult;  there  being  in  fact 
a :  revivor  by  the  Plaintiff. 


»w 


idod. 
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The  Demurrer  therefore  must  be  allowed;  and  they 
may  proceed  in  the  ordinary  way  to  get  rid  of  the  In- 
junction. ' 

(65)  Aote,  Vol.  X,  400. 


THARPE  V.  THARPE. 

A  N  Exception  was  taken  to  the  Master's  Report,  ap- 
pointing a  Receiver. 

The  only  objection,  taken  to  the  person  appointed, 
was,  that  he  lived  in  Suffolk,  at  the  dbtance  of  14  miles 
from  the  estate,  which  was  in  Cambridgeshire:  but  it 
was  insisted,  that  the  Plaintiff  appeared  intended  by  the 
testator  to  be  the  Receiver.  The  Plaintiff  was  the 
second  son  of  the  testator ;  and  afterwards  became  the 
eldest  by  the  death  of  his  brother ;  who  left  a  son. 
The  testator  directing,  that  the  ^Plaintiff  should  have 
liberty  to  reside  in  the  mansion-house  and  premises  at 
Chippenham  Park,  with  the  use  of  every  thing  therein, 
paying  all  rates,  &c.,  that  he  should  have  the  privilege 
of  sporting  upon  the  manor,  until  the  infant  grandson 

should 


1806. 

March  Utk. 

To  maintain 
ao  Exception 
to  the  Master's 
appointment  of 
a  Receiver  a 
strong  case  of 
disqualification 
is  necessary. 
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•iMuld  irtiidn  tbe  egd  of  f4,  or  tlie  pctaMit%vk0iiiodU 
be.  first  entitled  in  lenMnder  after  Us  ^dealh^  flbotiU 
at^dn  SI  with  partieidar  dkeetions  £>r  ti»  iMnimfMnt 
ef  the  padc,  &c.  for  llie  protectioii  of  Ike  gimM^  ae* 
pairs,  and  plaiitiii§^  created  «  generd  trust  «f  tbe  real 
and  personal -estate  for  die  gratadson  at  Ibe  age  «f  M^ 
liar  life;  |dth  seauunder  to  his  -first  aad  caher  eon^ 
and  to  ihe  Phrintiff  Iw  life,  and  to  kis  ao|is,  in  siriet 
settlement  The  Master  appointed  the  neeeivnr  viftm 
the  recommendation  of  the  only  trustee,  named  in  the 

Wfll,  who  90t6d* 


The  Attorney  General  and  Mr.  Hartf  in 
of  the  Exception. 
The  general  riile  against  excepting  to  such  a  Report 
unless  some  disqualification  is  shewn,  is  unquestionable : 
hut  it  b  not  imperative ;  and  it  has  been  often  held,  that 
exceptions  will  lie,  if  a  proper  case  is  made.  Creuae  v. 
The  Bishop  ofLondon{66),  Bowersbank  v.  Cokuseau  (67). 
In  this  case  particular  eircumstances  occur,  that  mil  in- 
duce your  XiOrdship  to  interfere.  The  ground  of  the  ex- 
ception is,  that  the  Master  ought  upon  the  circumstances 
in  evidence  to  have  appointed  the  Plaintiff,  the  testator's 
son,  to  be  receiver ;  to  whom  the  mansion-house  is  ieft, 
with  many  marks  of  favour  in  the  "Will ;  which  is  suffi- 
dent ;  fliough  there  may  not  be  any  positive  objection  to 
&e  person  appointed.  This  son  was  intended  to  be  tiie 
representative  of  the  &m3y  during  a  long  minority,  and 
to  have  the  consequence  attached  to  tiiat  character;  re- 
siding in  tiie  mansion-house,  situated  in  the  centre  of 
tiie  estates;  with  tiie  liberty  of  sporting;  and  i>aying  no 
rent.    Under  these  circumstances  it  is  not  consistent 

witii 


toe)  ^  Bro.  <3.  Cf  268. 
filNeA.  687. 

(87)  Ante,  Vel.  Ill,  184. 
^kMNi.  WimnM  V.  WiUimm, 
Iir,    615,  688.     Thmfu   V. 


Damhxn/l,  462.  (Sorfaufv. 
«artoid,  II,  187.  fKyimev. 
Xord  Ntmhmmgk^  pott,  XV, 
288.  Attorney  General  w.Ba^p 
2  Madd.  246. 
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w93i  ttkA  ibtefitioii  to  gH^  aiiolii6^  penoiiy  ab  vcvmvvirj 
cmftroid  dv«r  Urn.  The^state  is  intaated  in  GsRiftrt4^#- 
Mtif;  Md  the  reeeifw  Ives  In  Suffolk,  aet  the  dastace 
<if  14  liilka.  But»  Chi»ugh  there  is  no  other  objMioD 
t^  him,  laidtolp  thu  dicUMteMet  te  is  net  neeenmry  to 
state  any  poriti^  '^fequalifioatkn,  lo  eiitid«  Ifae  ndnliff 
«e  the  ttpivoAiitmeiit  ^  itbd^vw.  Tbm  testator  ^njppeaaiB 
to  pcfimt  to  acme  peKK)a»  who  wifl  «mi  eactraordfalary 
attenlimi,  b^ond  that  ef  a  oomaioii  ireecdirer ;  a  person 
liaving  a  peeuMar  mterest  in  the  estate,  as  proprietor. 
The  ^dl  directed  10,000  trees  alt  least  to  be  planted  in 
tilery  yem'i  aasd  has  ^exprtaa  'directiem  to  pseserve  liie 
game ;  and  fbt  tibat  puipose  Ae  Plaintiff  &i  reqnbed  to 
lie  rendeht. 


319 
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ll&.  P^rcevalf  Mr.  Dromtr,  and  Mr.  Leaeh,  Aar  dK 
Bqporti  u^d,  that  diere  was  no  obfection  to  die  person 
iqppointed  by  the  Master  npon  lifae  recnnuneadation  «f 
the  tnsstees ;  duit  ^e  trastees  were  dioected  by  the  WH 
to  Mlti^ato,  manage,  and  impraire,  the  ^estote;  and  Asft 
die  testator  when  going  ib  Januiiea,  about  two  yeaib 
before  his  death,  executed  a  power  of  attorney  to  the 
Plaintiff  and  another  person,  jointly  for  the  management 
of  hiB  affau-8 :  expressly  directing  the  Utter  to  manage  as 
to  the  land,  as  his  son  was  not  acquainted  with  farming 
concerns. 

•   The  Lard  Chancellor. 

The  cases  cited  are  built  upon  principles,  that  are  not 
peculiar  to  this  G)urt.  All  G)urts  plade  a  degree  of 
discretion  in  officers,  appointed  for  the  management 
of  concerns,  full  of  detail  and  complicated  circum* 
stances ;  and  those,  who  impeach  the  judgment  of 
those  officers  upon  such  points,  must  shew  a  reason 
for  the  exception.  Lord  Alvanley  therefore  in  Bowers- 
bank 
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1806.         imikY.Col0ueau{6S)  'states  trdy,  that'UM  juj^^neiitof^ 
Tharpb       ^^  Master  is  -to  be  disturbed  only  npon  special  grounda: 
V.  a  strong  clise  to  shew,  that  the  person  appointed  ought 

TliARP.Bi;  not  to'  be  reoeirer;  and  the  Coittt  will  not  enter  con^ 
pkrisons*  No  objection  appears  to  the  person  appointed 
m  this  instance.  •  He  is  aN^land  snrreyoirj  acqiiamted 
widi  business,  likely  to  qnidrfy  him  fiw  such  an  office: 
a  fit  person  therefore  in  that  respect  •  Hewas  reeom- 
mended  to  the  Master  by  the  -  trusti^  in*  whom  die 
testator  reposed  this-  peculiar  trust;  not  selected  by 
the  Master  at  *his  own  discretion,  or  pointed  oiit  to  him 
byacddent.'  His  residence  at  the  distance  of  14  miles 
only  is  no  objection.  The  person  proposed  is  therefore 
altogether  unexceptionable.  The  effect  of  confiniiiog 
the  Report  will  not  be  to  deprive  the  Plaintiff  of  those 
advantages,  which  his  father  intended  for  him;  hatmg 
the  ornamental  part  of  the  estate  under  hir  own  cure, 
paying  no  rent,  and  with  tiie  enjoyment  of  spoHiDg. 
There  is  no  ground  therefore  to  interfere  with  the  Mas- 
ter's discretion  in  the  appointment  of  a  receiver;  wUch' 
has,  I  think,  been  wisely  executed. 


The  Exception  was  over*ruled.  - 

(68)  Ante,  Vol.  Ill,  164. 
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THE    SITTINGS 

AFTER   HILARY  TERM, 

46  Geo.  HI.  1806. 


WHITE  V.  HALL,  .,^«^- 

•  ^  March  241* 

md  26ih. 
.  A    MOTION  was  majde  for  an  Injunction  under  a  bill     Jarisdiction 
filed  on  behalf  of  infantSj  entitled  to  an  estate  in  upon  a  contract 
the  Colopy  of  Demerara,  which  had  been  brought  to  a  conoariiing  an 
judicial    sale    under  a  judgment^  obtained  in  the  Co-  ^*       *"*  * 
lonial  Court  by  the  Defendant^   a  creditor.    The  bill    -^llfL 
stated  a  contract^  by  which  the  estate  was  made  a  se^  ^i^^  ^^^  ^^ 
curityfor  the  discharge  of  the  debt  by  instalments;  the.  constraotiou  of 
last,  of  which,  was   to  become  due  in  November  1806;  the  contract, 
charging,  that  about  MfLrch  1804  the  Defendant  formed  for  a  secarity 
a  scheme  for  obtaining  possession,  and  enforcing  a  sale  i  °^  ^^^  ^^ 
iBrith  the  view  of  becoming  himself  the  purchaser  at  aa  ™®''^'8*'  •^- 
imder-value;  and,  contrary  to  the   faith  of  the  agree*  ^^  a  Court  of 
pient,  instituted  process  in  the  Colonial  Court,  upon  a  competent  in* 
foggestion,  that  a  large  sum  was  due  on  account  of  the  risdiction  in 
instalments;  &c.     The  Order  of  the  Colonial  Court  di*.  the  Colony, 
irected  execution  and  sequestration  to  issue  according  to  ^^^  ^  foreclo^ 

the  law  of  the  Colony ;  and  that  the  ^st^Je  shouU  at  •"''®  *"**  J"** 

V     cial  sale  direct* 

^  ed,  the  allega- 

tions of  fraud  merely  general,  and  denied,  an  Injanction  was  refuted. 
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the  expiration  of  fifteen  months,  if  not  redeemed  by 
that  time^  be  foreclosed^  and  put  up  to  sale.  The  bill 
prayed  a  declaration,  that  the  Defendant  was  entitled 
only  to  have  the  next  proceeds  of  the  annual  produce  of 
the  estate,  until  his  debt  should  be  discharged;  but, 
in  case  the  opinion  of  the  Court  should  be,  that  he  was 
not  precluded  from  demanding  immediate  payment, 
then  a  redemption,  and  an  injunction.  The  answer 
admitted  the  mortgage,  recorded  accordkig  to  me  laws 
of  the  Colony, 


The  Attorney  General  and  Mr.  Hart^  in  support  of 
the  motion,  citedFo^/^v.  Vassall  (69),  ondLontCran^ 
town  v.  Johnston  (  70 ). 

The  Solicitor  (General  and  Mr.  BeU,  for  the  De- 
fendant. 
It  is  not  contended,  that  this  Court  hfts  not  juiis- 
diction  over  contracts  relating  to  possessions  in  the  Cck 
lonies  of  this  country.  But'  tiie  jurisdiction  does  not 
hold  in  this  particular  case:  a  Court  of  competent  juris- 
diction  having  already  determined  between  the  parties. 
Thid  Court,  if  it  could  hold  jurisdiction,  must  have 
learnt,  what  is  the  law  upon  this  subject  in  tiie  Colony 
of  Demerara,  as  a  fact;  of  which  no  evidence  is 
p^en.  The  cttse  of  Lord  Cranstottn  r.  Johnsiaik 
arose  in  a  colony  subject  to  the  English  law;  except 
M  it  had  been  altered  by  Acts  of  Assembly ;  and  the 
stt&le  observation  applies  to  the  cases  there  referred  to; 
but  cannot  apply  to  this  case.  Without  insisting,  how« 
ever,  that  this  Court  cannot  hold  jurisdiction,  merely 
as  Demerara  is  a  Dutch  Colony,  your  Lordship  must 
be  informed,  what  is  the  law  of  tiiat  Colony ;  and  can* 
not  take 'it  to  be  the  same  as  the  law  of  tiiis  countrfi 

Lord 


(60)  ZAtk.6»l. 


(70)  Ante,  Vol.  Ill,  170. 
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tiiM  Ordnitpwi^  v.  Jtt^hnston  Was  decided  upon  circum- 
MftHc^iB^  that  have  no  application  to  tMs  case.  Th4t 
was  a  cMiriTanice  by  a  creditor  to  get  the  estate  at  an 
uhde]>value.  In  this  case  the  question  has  been  decided 
by  a  Court  of  competent  jurisdiction.  The  case  of 
Foster  v.  Vassall  (71)  does  not  prove,  that  the  De- 
fendant in  stating  that  defence,  that  the  question  has 
been  decided  by  a  Court  of  competent  jurisdiction,  tdust 
ttate  With  great  precision  all  the  pleadings  with  paf- 
ticttlar  averments,  that  the  suit  related  to  the  same 
matter,  &c.  That  was  the  tase  of  Lis  pendens,  used 
by  way  of  plea  in  bar  of  another  suit;  and  it  was  neces- 
sary to  shew  by  averment,  that  the  cause  related  exactly 
to  the  seme  matter. 
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The  Lord  Chancellor.  ^ 

If  I  had  jurisdiction  in  this  case,  which  I  have  not^ 
I  should  be  disposed  to  consider  this  estate  merely  as  a 
security,  until  all  the  instalments  should  be  paid  up; 
and  that  the  intention  was,  not,  that  upon  a  forfeiture 
of  the  first  instalment  the  estate  should  become  abso^ 
lute  in  the  creditor ;  but  that  he  should  have  possession, 
and  receive  the  rents  and  profits  in  reduction  of  the 
debt.  The  covenant  to  keep  350  negroes  upon  the 
estate^  has  an  aspect  to  that;  being  for  the  benefit  of 
the  mortgagor.  The  construction  therefore  of  th^ 
contract,  if  it  had  been  necessary  to  decide  upon  it» 
would  be,  that  the  mortgage  was  not  absolute  until  the 
expiration  of  the  period  fi>r  payment  of  the  last  instal- 
ment, at  which  time  the  right  to  foreclose  would  arise 
according  to  the  law  of  this  country.  But  the  eir^unlr 
stancea  of  this  case   preclude  me  from  exercising  any 

jurisdiction. 


March  26lil. 


(71)  3  Aih.  687. 
X2 
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jurisdiction*.  The  suggestion  of  fruud  by  die  bill  is 
distinctly  denied  by  the  answer;  and  also  is  too  generil 
an  averment  of  fraud;  which  cannot  be  averred  in  such 
general  terms :  but  the  facts,  constituting  the  fraud,  ought 
to  be  stated,  so  that  issue  can  be  taketi.. 


I  perfectly  concur  with  the  case  of  laird  Craautan^ 
.  V.  Johnston ;  *  which  was  decided  upon  the  foundation 
of  fraud :  the  creditor  not  being  justified  in  bringing 
the  estate  to  -  sale  under  those  circiunstances :  a  sham 
•sale,  without  competition,  contrived  with  a  view  to  get 
.the  estate  himself  at  an  under-value.  The  principle, 
upon  which  that  decree  was  loade,  is,  that  a  transactioii 
of  that  nature  may  be  overhauled  for  fraud.  *  Upoii 
that  subject  I  will  use  the  words  of  a  great  authority, 
.Lord  Chief  Justice  De  Grey;  who,  when  delivering 
the  answer  qf  the  Judges  to  a  question  put  to  them  in 
'The'  Duchess  of  Kingston*s  Case,  thus  expresses  him- 
self (7S):  <' Fraud  is  an  extrinsic,  coHateral,  act;  vio- 
-^'ktingthe  most  solemn  proceedings  of  Courts  of  Jus- 
**  tice ;  as  Lord  Coke  says,  avoiding  all  judicial  acts, 
•^  ecclesiastical  and  temporal.** 

The  only  question  for  me  to  consider  upon  this  mo- 
tion is,  whether  I  have  authority  to  set  aside  a  judicial 
aale,  had  under  the  process  and  judgment  of  a  Court, 
having  a  competent  jurisdiction,  not  only  intrinsically, 
but  under  the  acts  of  the  parties.  I  have  no  such  au- 
thority. I  hope,  however^  means  may  be  found  to  de- 
liver this  estate  fitim  sale ;  if  the  law  of  this  colony  is 
Hot  peremptory,  and  essentially  diflferent  in  that  respect 
from   the   law   of  this   country*     The    Lords  of  the 

Council 

(72)  The  Duchess  of  KnyttmCs  Case,  Harg.  ^aie  Trwts, 
1102. 
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Council  may,  perhaps,  pve  some  direction  to  prevent  a         1806. 
sale,  untU  an  appeal ;  or  security  may  be  given.    That 
is  for  their  consideration;  but  I  am  obliged  to  refuse 


Whitb 


V. 


this  injunction.  .  Hall. 


BOWES  V.  LORD  STRATHMORE.  isotf. 

MarchllStfi.  ' 
npHE  Plaintiff  having  obtained  an  order  for  taxation     After  an  Or- 

of  his  solicitor's  bill  of  costs  in  the  usual  manner,  der  upon  a 
offering  to   pay  what  should   be  found   due,   an  order  P^'ty  in  the 
was  made  for  payment  of  the  money ;  or,  that  the  Plain*  ^•^•^  *"*  P*J"' 

liff  should  stand  committed.  mept  of  mo- 

ney, the  pro«  . 
per  coarse  im 
Mr.  Thomson,  upon  affidavit  of  service  of  that  Order,  an  attaohment;> 
and,  ,that  the  Plaintiff)  who .  is  a  prisoner  in  the  King's  and  upon  tho^ 
Bench  Prison,  aaid,  he  would  not  pay,  but  would  go  retam  to  that* 
to  the  Fleet  Prison,  moved  for  a  Writ  a(  Habeas  Corpus,  •«>  Order  foi!» 
to  bring  him  up,  that  he  may  be  committed  to  the  Fleet  ^®™™  ^^^ 
Prison. 

The  Register,  Mr.  Walker,  and  Mr.  HolUst,  (Amicus 
Curup)  said,  that  in  the  case  of  a  party  the  first  order 
should  have  been  for  payment  of  the  money ;  and  after- 
wards an  attachment  upon  that;  and  upon  the  return 
to  the  attachment,  the  order  would  be  made  for  the 
Writ  of  Habeas  Corpus. 

The  Lord  Chancellor  held  that  course  to  be  re- 
gular. 


Digitized  by  VjOOQIC 


326 


CASES  IN  CHANCERY. 


1809* 
Mdrck  2ith 
and  28(A. 
The  time^  at 
which  a  con- 
tract is  to  be 
performed,  is 
not  essential 
in  Eqoitjr,  as 
at  ^aiyr. 

The  Relief 
against  the 
lapse,  of  time 
is  in  the  dis- 
cretion of  the 
Cloart  upon  the. 
tfirenmstances; 
aa  if  the  con- 
tract is  aban- 
doned. 

Whether  upon 
the  sale  of 
an  Annuity, 
charg;ed  upon 
a  real  estate, 
the  vendor 
must   make 
out  the  title  of 
the  grantor  to 
the  estate 
charged,  Qu. 


I^ADCLIFFE  V.  WARRINQTON^ 

QN  the  g4th  oi  August  1805  the  Plamtiffs,.  As  exe- 
cutors oi  John  RadcliffCf  sold  by  auction  to  the 
Defendant  an  annuity  of  120/.,  for  the  sum  of  900^. 
The  particular  described  this  annuity  as  being  unde- 
niably secured,  and  most  punctually  paid  quarterly  by 
Messrs.  J3td[c7tf^A  and  Cocis,  bankers,  for  the  Ufe  of,  a 
very  respeqtable  nobleman,  aged  54 ;  whose  Ufe  could 
be  insured ;  amply  secured  on  freehold  estates,  in  the 
county  of  Huntingdon*  The  conditions  of  sale  provided, 
that  the  purchaser  should  pay  a  deposit  SO/,  jper  cent,, 
and  sign  an  agreement  to  pay  the  remainder  of  his 
purchase-money  on  or  before  the  29th  of  September  niext; 
and,  that  if  he  should  neglect,  or  fail  to  comply  with 
the  conditions,  the  deposit  should  be  forfeited ;  and  the 
executors  should  be  at  liberty  to  re-sell  eithjer  by  public 
or  private  sale;  and  the  deficiency,  if  any,  by  such 
second  sale,  with  all  the  charges,  &c.  should  be.  made 
good  by  the  defaulter  at  the  first  sale. 

Upon  the  application  of  the  Defendant's  solicitor 
on  die  SOth  of  August  for  an  abstract,  the  deed,  dated 
the  17th  oiMay  1782,  was  sent;  purporting  to  be  a 
grant  oS  the  annuity  in  consideration  of  BAfil. ;  secured 
by  bond  and  warrant  of  attorney,  and  charged  upon 
and  issuing  out  of  a.  mano^r  m  the  coiuity  o£  Hunt- 
ingdon, The  solicijtor  of  the  Defendant  on  the  i^ame 
day  objected,  that  the  abstract  did  not  contain  the 
grantor's  title  to  the  estate,  on  which  the  annuity 
was  charged;  and  requesting  to  be  furnished  with  it« 
On  the  Sd  of  September  the  PlaintiflTs  solicitor  by  let- 
ter, stated,  that  he  had  it  not  in  his  power,  nor  did  he 
think  it  necessary,  that  the  grantor's  title  to  the  estate^ 

charged 
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^ehirged  with  the  anovity,  sholdd  be  set  cut  T&e  De- 
fendant's soUdtor  on  the  uine  day  innitcd  /on  diat 
objection;  and  required  the  title  to  be  furnished  as 
Mon  as  posable ;  as  the  Defendant  was  staying  hi  town 
aolely  on  tiiat  business.  On  the  ITth  of  SepUmber,  an- 
oAcv  letter  by  the  Defendant's  soficilor  to  the  Pkiii- 
tiflTs  solicitor  slated,  tlutt  "  Mr.  WarringUm  will  insist 
^  on  hsiving  the  said  purchase  eonpleted'  by  the  9SAl 
^'  instant,  agreeable  to  the  eondilionB  of  sale  ^  and  he 
^'  will  be  ready  without  deviation  to  fulfil  his  pwt  of  it: 
^  but  he  ezpeets  in  a  proper  time  to  have  a  proper  ab* 
^*  stract  of  the  vendor's  title  deKvered  to  him ;  .and,  as 
**  I  have  already  informed  you,  he  considers  the  one 
^  already  delivered  as  none  at  all.  'With  regaid  to  the 
*'  annuitant  dying  before  the  SQth,  Mr.  Warrington  is 
'*  advised,  it  is  a  tiling  he  has  notlm^  to  do  wiAi^  till 
^  a  proper  tide  is  made,  and  his  purtchase  completed, 
'^  in  confomiity  to  the  eonditicais  of  sale." 


S37 


lUnc&iFfB 

TOK. 


No  answer  being  returned  to  that  letter,  an  action 
was  bKMigbt  in  Oeioher  1805  for  recovery  of  the  de* 
posil  On  the  17th  otJmtmary  1806^  after  that  cause 
was  at  issue,  the  abstract  required  was  ofi^red;  and 
rofiised*  Upon  the  27th  of  February  the  Defendant 
obtained  a  verdict  in  the  action.  On  the  4th  cfFeb^ 
ruary  the  Bill  was  filed,  praying  a  specific  i)erfermance, 
and  an  injunction. 


The  Answer  in«istedy  that,  as  die  Plaintiffi  did 
not  deliver,  or  tender  any  abstract  of  the  title  of 
the  grantor  until  the  17th  of  January,  and  after 
the  cause  was  at  issuei  the  contract  was  deter» 
noaed;  and  the  Defendant  is  not  bound  to  perform  it: 
the  Bill  contending,  that  the  annuity-deed,  with  tho 
£hct  of  regular  payment  to  the  death  of  the  grantee  in 
1805,  was  a  sufficient  title ;  but  stating,  that  the  Plain- 
tiffs 
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.1906.         tiffs  having  proeiuaed  th0  nbstract,  sent  it  to'tliel)i> 

^  ^^""^         .fendant's  adidtor ;  who  refused  to  receive  it. 
Radcliffb 

Wahrin««        The  Sdiciiar^General  and  Mr.  Amge^  in  support  of 
79^.»  the  motion  for  an  injunctionf  contended,  that  time  is  not 

•essential  in  the  performance  9f  a  contract;  and  aaKnig 
the  numerous  authorities  in  support  of  that  proposi^ 
tion  there  is  no  instance  of  refusing  a  perfbimsnoe 
upon  the  mere  ground,  that  the  time  had  elapsed.  They 
also  innsted/  that  the  vendor  was  not  bound  to  pro- 
duce the  grantor's  title  to  the  estate  charged  with  the 
Annuity. 

The  AUomey  General   and   Mr.  Martim,  for  tfa^ 
Defendant. 
3y  many  old  decisions  certainly  the  time,  at  which  s- 
<^ontract  ia  to  be  performed,  was  under  particular  cir- 
cumstances held  not  to  be  material.    But  fix>m  the  time* 
of  Lord  Thurlaw  the.  habit  of  the  Court  has  been  mnch 
.  ipore   to   consider  the   time   material:  HaningUm  t. 
Wheeier{73).    Considerable  stress  had  been  laid  upon 
the  supposed  authority  of  Lord  Hardmcke  in  the  .case 
of  Gibtim  ▼.  PaUersm{  74) :  but  Lord  Roulgn  in  Har* 
ringtan  v.  Wheeler,  and  Lloyd  v.  CoUei  ( 75 ),  denies  die 
accuracy  of  that  case;  and  shews,  how  much  the  opuiioa' 
of  the  Court  upon  this  subject  had  varied* 

Time  may  be  made  material,  if  one  party  apprises 
the  other,  that  he  means  to  insbt  upon  it.  The  ques- 
tion is,  whether  one  party  cannot  previously  to  the  ex- 
piration of  the  time  say,  that  he  wiH.  insist  upon  it. 
In  the  late  cases,  though  tiie  time  had  been  insisted  on,. 

the 

(73)  Ante,  VoL  IV,  686 ;  (76)  4  Bro.  C.  C.  469.  Ante/ 
see  the  note,  691.  VoU  IV,  689,  a. 

(74)  1  Atk.  12. 


Digitized  byCjOOQlC 


CASES  IN  CHANCERY* 

Jfae  Defendant,  haraig  after  the  expiration  of  Ae  time 
received  and  deak  with,  the  abstract,  that  waa  properly 
held  a  waiver  of  the  previous  notice.     The  question 
upon  the  drcunastanees  of  this  case  was  detemunediiii 
Lhpd  V.  Coaei{76).    The  case  aS  SeianY.  Slade(n) 
turned  n|K>n  this ;  diat  the  purcbaaer,>  though  to  a  cer-r 
tain  periodhe  insisted,  that  t^  contract  should  he  pet- 
fonned  by  the  time,  afterwards  received  the  abstract ;  and 
dealt  with  it.    In  this  case  the.  abstract  was  immecUately 
refused.    hordEUan  marks  r  the  distinction  in  that  re* 
spect  between  that  case  and  Uoffd  v.  CoUei;  which  latter 
case  this  resembles;  and  the  drcumatances Jn  bodhiare 
directly  the  reverse  of  •  those  o(  Seiom  y.  Siade*.     This, 
Defendant  returned  the  abstract  and  would  not  look  at; 
it;,  and  the  Pbuntiff  had  no  reason  to  think,  the  De«< 
fendant  considered  hiinself  bound  by  Ae  contract;  the; 
contrary  being  expressly  asserted!    The  question  is,  whe- 
ther a  Court  of  Equity  can  deprive  the  party  of  all  right 
to  stipulate,  that  the  time  shall  be  materiaL    Suppose^' 
this  case  had  been  revetsed,  that  the  purchaser  had  not. 
jierformed  his  engagement,  and  a  renrale  had  takenplace; . 
coidd  he  have  been  relieved?    The  old  decisions,  that 
the  time  was  not  material,  do  not  stand  upon  good  rea* . 
son.  ^  Suppose,  the  contract  is  entered  into  with  refer* 
ence  to  a  particular  estate  or  the  puMic  ftmds ;  the  value  . 
of  which  is  a£bcted  by  the  delay. 


320 
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Upon  the  other  point  the  Plaintiff  by  producing, 
the  title  to  the  estate  admits,  that  lie  was  bound  to 
produce  it. 

The  SoUeitor  General,,  in  Reply.  i 

Time  is  not  considered  essential,   or  in  any  degree; 

regarded,  in  Equity,  unless  there  is  something  peculiar . 

in 

(70)  4  Bro.  C.  C.  4e0;  an^e.  Vol.  IV,  689,  a. 
(77)  Ante,  Vol.  VII,  266. 
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180&  in  the  eontraet*  It  can  hsft  eflEbcifc  deif  9k  evUhnoe^ 
ib^  the  agraemBDt  it  afaudonedl.  If  time  ii  eottidend 
m  the  name  point  of  view  in  tln«  Court  as  at  Law,  oat* 
Wabrino.*    third  of  the  jurkdictba  of  thb  Cowt  b  at  an  eid.   hi 

'^^^'  tjhe  case  of  a  mortgage  there  is  ai^  express  stipidatios 
for  payment  or  a  oertain  day;  and  the  estate  is  at  Law 
ahsQlttte  in  the  mortgagee:  yet  without  fraud,  accident, 
or  other  eqoitabk  dreumstanoes,  redemption  is  permitted, 
without  lisMtation  of  time,  provided  it  has  been  treated 
as  a  mortgage;  and  eren  after  a  decree  for  foreolosiiret 
if  not  made  absohite.  In  the  case  of  a  covenant  fa 
payment  of  rent,  nudiing  the  lease  void  in  ease  of  immh 
payment  at  the  day,  no  defence  could  be  made  at  Law: 
yai  the  rdief  would  be  given  in  Equity  upon  the  terms 
c^  paying  the  rentj  wiA  interest ;  sufcgect  to  the  hmiJa- 
tion  prescribed  by  the  Statute(7ft>. 

The  prindplej  that  time  is  not  essential  in  uyeon- 
tract  in  a  Court  of  Equity,  that  time  is  never  used  here 
farther  than  as  evidence,  that  the  agreement  is  absn- 
dimedi  has  been  applied  to  the  doefoine  of  spedfic  per- 
formance in  some  of  the  strongest  cases.  In  die  case 
of  Gf^gsmr.JUddb,  ntBJteA{79)mSMoHY.8ladt,nc^ 
wiAstanding  express  terms,  the  agreement  not  being 
abandoned,  the  Lords  Commissioners  gave  executioB; 
and  that  was  confirmed  by  Lord  Tkurhw^  who,  upon 
Mr.  Mansfield's  observation,  that  the  decision  would 
make  it  necessary  in  all  future  cases  to  provide,  that  Ae 
oantmet,  if  not  carried  into  execution  by  th^  tune  sti- 
pulated, should  not  be  executed,  answered,  that  tfien 
the  party  would  be  just  m  the  same  situation*  To  that 
extraordinary  length  have  the  cases  gone ;  and  there  is 
no-  authority,  that  time  shall  be  conddered  essen- 
ttel  without  somethii^    special;     and  there  is  notbisg 

special 

(78)  Stat  4  Geo.  U,  c.  98.        (W)  Ante,  VoL  VII,  268, 
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aptidnliii  this  eme^  This  pitrdiiaer  could  not  posaftkly 
be  ingured  by  the  lapee  of  tfane  from  the  nature  of  the 
eontiect.  This  ia  not  ]£ke  a  contract  fbr  a  retersionaTy 
intefest;  in  which  from  the  nature  of  the  subject  time 
oertainfy  ia  essential.  The  argument,  that  the  purchaser, 
finding  the  lime  past,  had  bou^^t  another  estate,  haa 
been  urged  without  success.  Cases  have  occurred,  where 
the  vendor  had  no  title,  even  when  the  cause  was  heard  ] 
and  it  haa  been  permitted  to  stand  oyer,  to  enable  him 
to  obtain  a  tide,  by  procuring  an  Act  of  Parliament* 
In  Seton  ▼•  JSSade  all  these  distinctions  were  noticed  by 
Lord  EUbn ;  who  expressly  states,  that  it  is  impossible  to 
say,  time  is  regarded  here  as  at  law.  The- case  oiLlotfd 
V.  Coilei  baa  no  applicati(m :  being  a  case  of  complete 
abandonment. 


331 
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Ab  to  the  other  point,  whether  the  vendor  is  bound 
to  shew  the  title  of  the  grantor  to  £he  eatate,  charged 
with  the  annuity,  it  has  been  long  disputed,  wfaethet 
upon  a  contract  to  sell  a  lease  the  vendor  is  bound  to 
maJke  out,  that  Ae  lessor  has  a  good  tide(80).  This 
objection  goes  much  fiuiher.  It  cannot  be  said,  the 
Plaintiff  has  admitted,  that  he  was  boimd  to  produce  the 
title.  Insisting,  that  the  objection  was  unreasonable;  he 
consented  to  obviate  it,  merely  to  avoid  litigation.  He 
cannot  be  supposed  to  undertake  to  make  out  a  title  to 
the  estate  of  another  person  in  a  month. 


The  Lord  Chancellor. 
One  answer  to  many  of  the  objections,  that  have 
been  urged,  is  obvious;  that  the  unquestionable  juris- 
diction of  a  Court  of  Equity  to  give  the  specific  per- 
formance of  an  agreement,  for  the  breach  of  which' 
the  party  could  have  only  damages  at  law,  is,  not  com- 
pulsory 


(80)  mtte    V.    Rdjombe, 
ante.  Vol.  XI,  337.  DeterM 


V.  L0fd  B0U0n,  post,  XVIII, 
505. 
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Ground  of 
redemption  of 
a  mortgage, 
•nd  of  relief 
against  non- 
pajment  of 
rent,  that  the 
ohjeot  is  a  se- 
cnritj. 


piilsory  upon  the  Court,  but  the  subjeet  iof  disevetiom 
The  question  is,  not,  what  th^  Court  must  do,  but,  what 
it  may  do;  under  circumstances  either  exercising  the 
jurisdiction  by  granting  ihe  specific  performance,  or  ab- 
staining from  it.  It  is  admitted,  that  there  may  be  such 
a  refusal  to  perfonn  an  agreement,  as  woqU  amount  to 
ft  complete  abandonment ;  so  that  the  contraci  wotdd  be 
gone  in  Equity,  as  well  as  at  Law :  bat  I  do  iiot*eon* 
cetve,  the  refusal  to  produce  the  title  in  tfiia  instance 
does  amount  to  such  an  abandonment*  The  answer  of 
Lord  Thurhw  to  the  observation  of .  Mr.  Mmt^ld  in 
Gregsan  v.  Il$ddle{8l  >,  going  to  the  extent,  that  even 
an  express  provision  could  -not  be  made  to  guard  against 
the  inconvenience  of  .the  doctrine,  that  the  tjme  is  inuna- 
terial,  is  a  very  strong  proposition.  My  present  opinion 
is,  that  the  authorities  cited  for  the  Plaintiff  do  main- 
tain the  jurisdiction  in  the  extent,  towhicb  it  is  con- 
tended; and  that  t^  is  not  a  case  of  abandonment:  but 
I  ^ritt  look  into  the  cases.  ^  In  the  instance  t>f  a  mortgage 
relief  is  given  upon  the  ground,  that  the  whole  intention 
originally  was  to  secure  the  money:  so  in  the  case,  that 
haa  been  put  of  a  covenant  to  secure  the  payment  of 
rent.  That,  is  the  object  of  the  contract;  and  the  Sta* 
tttte(-82)  proceeds  upon  that.  Cases  of  that  descrip^ 
tion  are  different  from  a  sale* 


March  28IA. 


The  Lord  Chancellor. 
Upon  the  objection,  that  the  title  of  the  grantor 
of  the  annuity  to  the  estate,  charged  with  it,  was  not 
made  out,'  it  must  always  be  recollected,  that  the 
grantor  had  been  in  possession  of  that  estate  since 
1782;  and  the  annuity  had  been  regularly  paid ;  with* 

out 


(81)  Cited  ante,  Vol.  Vil,  268.        (82)  SUt  4  Geo.  II.  c28. 
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t>Qt  detenniimig,  that  it  was  absolutely  necessary  for 
^lie  Tendor,  in  order  to  make  tbe  contract  good  at  Law, 
and. to  hd&^  the  party  bound,  to  furnish,  not  only  the 
ideed  of  1782,  containing  upon  the  face  of  it  a  rent* 
«h^e,  but  also  the  title  of  the  grantor  to  the  estate, 
upoi»'wluch  it  i^as  charged.  The  letter  of  die  Sd  of 
Jg^ember  from  the  Pldnt^s  solicitor,  stating,  that  it 
was  not  in  his  power,  nor  did  he  think  it  necessary,  that 
the  title  to  tbe  estate  should  be  set  out,  contained 
nothing  that  could  lead  the  purchaser  to  suppose,  there 
was  any  doubt  coacemiDg  the  validity  of  the  tide.  There 
is  no  doubt  this  contract  was  eoin|detely  determined  at 
Law  ;  not  firom  a  failure  to  perform  any  of  the  essentials 
of  the  contract,  nor  from*  the  want  of  title,  but  from  the 
failure  of  the  vendor  to  do  ki  time  what  was  incumbent 
upon  him.  It  is  equally  clear,  there  was  no  abandonment 
by  the  vendor.    . 
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At  first  I  found  great  difficulty  in  the  extent  of  the. 
proposition,  that  time  is  of  no  consequence  in  this 
Court.  To  that  I  cannot  accede.  It  is  frequentiy  of 
great  consequence.  It  is  enough,  however,  for  me  to 
express  myself  in  the  safe  words,  used  by  Lord  Eldon  : 
'*  to  say  time  is  regarded  in  this  Court  as  at  Law,  is 
"  quite  impossible."  But,  though  tiier^  is  an  end  of 
the  contract  at  Law,  as  there  is  undoubtedly^  if  the 
parties  do  not  perform  the  acts  they  were  bound  to  do 
within  a  certain  time,  still,  if  there  is  jurisdiction  here, 
and  from  all  the  authorities  it  is  clear  there  is,  this  is 
a  case,  in  which  the  Court  may,  and  ought  to,  exercise 
it.  In  this  instance  there  is  no  vexation ;  no  room  fior 
suspicion  of  any  trick.  It  can  be  represented  at  most 
as  a  mistake  of  the  agent  in  not  sending  the  title ; 
which  probably  it  was  not  in  his  power  to  send,  if  hia. 
judgment  had  been  otherwise.     But  it  would  be  very 

dangerous 
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leM.         dangerous  to  hkve  it  undentood,  that  oontmctt.atLsw 

^•^^^         as  to  time  are  nothing  m  ihi«  Courti   that  die  party 

^^^^^^    ndght  triae  as  long  aa  he  thought  proper^  and  eoma 

Wa^xrino-    herei  as  a  matter  of  coune,  at  any  distance  of  timeb 

'^^''         SO|  die  principles^  upon  which  th^  Court  relief^a  against 

fiaild)  or  aeoident,  hemg  dear,  it  would  be  dangerous 

to  atteiupt  to  lay  down  any  abstract  rule»  under  what 

dicumstances  that  jurisdiction  ought  to  be  exeieised. 

Kelief  to  a     In  a  late  caae(6S),  a  tenant  oonong  to  be  reGe?ed 

tenant  against  against  the  lapse  <^  tune  for  doing  repairs,  I  did  not 

the  lapse  of    ^^^   ^y^  ^^^^^  ^  circunstancea  a  tenant  shaU  be 

tion  of  the      ^  ^^  course,  o£fering  to  put  the  landlord  in  the  aane 
Court  upon  the  sitnationL    If  any  vexation  appeared,   the  Court  might 
circomstanoes.  refuse  to   interfere*     It   is  matter  of  discretion;   and 
that  way  of  considering*  it  avoids  all  the  difficulty  in  the 
exercise  of  this  jurisdiction.     The  case  of  the  mort- 
gage turns   upon   circumstances  peculiar   to  it.     The 
single  object  of   the    transaction   in   its  original  con- 
Gronnd  of  re-  struction  is  to  Create  a  security  for  money..   The  Court 
demption  of  a  liy  permitting  redemption  does  not  dispense  witb  any 
mortgage,  that  ^y^^^^^    fo,  ^j^^^  eitiier   party  contiacted ;   but   gives 
securit    f  "  *  affect  to  the  Original  object  of  both.    So,  tiie  covenant 
money.  ^^  payment  Of  rent  is  inserted,  in  order  to  give  secu- 

rity to  a  party,  demising  his  estate  for  a  time.  He 
brings  an  ejectment ;  which  is  used  as  a  spur ;  and  tiie 
true  object  of  the  contract  is  obteined,  either  undeif  tiie 
Statute  (84);  or,  if  the  case  is  notwithmthe  Statute, 
thb  Court  gives  the  relief  in  cases,  tiiat  appear  fit 
for  it;  and  I  think  tiiis  a  proper  case  for  giving  such 
relief.  ' 

Therefore,  without   laying  down  any  other  rule,  or 
making  any  fafther  obsertation,.  than  merely  to  express 

my. 

(83)  Sanderi  v.  Pope,  ante,  282.  See  the  note.  Vol.  X,  70. 

(84)  Stat.  4  Geo.  II,  c.  28. 
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my  asient  to  tiie  Aoettme,  as  stated  by  Lord  Eldon,  my         1860. 

jadgment  is^  that  a  specific  performance  ought  to  be  r A^^pp- 
gmo/leA  in  this  case;  and  Aerefore  the  injrnicdon  muit  «. 

go  upoA  die  terms  of  bringing  <be  money- into  Court,  ^^^}^^ 
And  paying  (be  eoets  at  Law. 


TOIC. 


CAHILL  t^  SHEPHERD  (85).  iBoe. 

Jlfoy  3d,  5IA* 
A   MOTION  was  made  by  the  Plaintiff  for  a  Commis-     CommisBion 

sion  to  examine  witnesses  at  Seville  in  Spain.    The  to  examine 
Bin  had  no  other  object ;   and  the  Defendant  by  his  Witnesses  in 
answer  did  not  deny,  that  the  evidence  sought  for  was  "*  JineiiijnB 
material  ^* 

Mr.  HicJiards,  for  the  Defendant,  opposed  the  mo- 
tion,  on  the  ground,  that  Spain  was  at  war  with  Eng^ 
land,  and  the  Court  ought  not  to  grant  a  .Commission 
to  an  enemy's  country ;  and  added,  that  it  would  be 
unfair  to  the  Defendant ;  who,  residing  here,  might  not 
be  able  to  examine  such  witnesses  so  advantageously  as 
the  Plaintiff,  who  was  living  on  the  spot. 

The  Solicitor  General  {Amicus  Curia),  said,  he  ap- 
prehended, that  the  practice  was  to  direct  the  Commis- 
sion to  the  nearest  neutral  port ;  and  mentioned  the  case 
of V.  Romnet/{SG). 

Mr.  Gregg,  in  support  of  the  Motion,  said,  that  the 
objection  could  not  be  raised  now;  and  contended, 
that,  if  the  Defendant  meant  to  take  advantage  of  that 
argument,  it  was  the  subject  of  a  plea;   he  ought  to 

have 

(85)  Ex  relatione.  (80)  Amh.  62. 
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1606. 


"   Cahill 

V, 

Shepherd. 


May  5th. 


have  pleaded. to  the  BQl,  that  Che  Flamtifi  were  alien 
enemies;  and,  not  having  ddne  eo,.  (even  if  tberewas 
any  thing  in  such  an  bbjectiion, )  it  could  not- tie  raised 
after  answer.  •  He  insisted,  with  respect  to  the  case  cited 
{roraAmblerf  that  it  is  hy  nomean^.anauthptity-agumt 
this  application. 


The  Lord  Chancellor  made  the  Order  according  to 
the  Motion. 


1800. 
4pra2d,3<jU 
QaaliGcatioir . 
in  the  grant  of 
aLiYiDg,  that 
the  person,  to 
be  presented, 
should  not  at 
such  time  as 
the  Chnrch 
should  be  void, 
**  be  presented, 
**  instituted,  or 
''  inducted,  in- 
'Mo  any  other 
••Living,"  com- 
plied with  by 
previous  resig- 
nation of  an- 
other Living. 
Besignation  of 
a  lidttg,  sent 
by  the  post  to 
the  Bishop, 
who  indorsed 
and  signed  a 
public  act. 


HEYES  p.  EXETER  COLLEGE,  OXFORD. 

"OY  Indenture,  dated  the  2i  of  March,  1685,  it  was 
witnessed,  that  in  consideration,  that  Thomas  Row- 
ney  had  been  steward  to  Exeffir  College,  and  out  of 
gratitude,  &c.-and  for  the, advancement  and  prefenneot 
of  such  learned  and  pious  men,  as  from  time  to  time 
should  be  of  the  seniority  of  the  College,  and  to  the  m- 
tent,  that  the  church  of  Wooton  nught,  so  often  as  the 
•^ame  should  become  vacant,  be  supplied  by  an  able  and 
pious  minister,  to  be  presented  by  the  College  out  of 
the  number  of  the  five  senior  fellows,  according  to 
priority  of  election  into  the  .  College;  and  consideriogi 
that  the  College  had  no  preferment  for  many  of  the 
senior  fellows,  who  many  times  were  forced  to  con- 
tinue longer  in  the  College  than  they  were  willing, 
whereby  deserving  young  men,  who  were  incapable  of 
being  elected  fellows  in  the  toid  College,  Were  disap- 
pointed, TTiomas  Rowtiey  granted  to,  and  to  the  use  of 
^he  rector  and  scholars  ^f  the  College,  and  their  suc- 
cessors for  ever,  the  advowson,  &C..  of  the  said  rectory 

memoranduiu  of  his  acceptance,  sufficient,  though  no 
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\€  Wooiotii  upon  trust,  that  they  should  from  i&mh  to 
tune^  as  often  as  the  church  should  become  void  during 
die  life  of  Rowney^  present  such  one  of  the  said  senior 
fellows  as  Bjowney  should  nominate ;  and  after  his  de* 
cease  that .  they  should^    when  the  rectory  should  be* 
come  vacant,    elect,  nominate,  and  present,  the  senior 
fellow  of  the  said  College,  according  to  priority  of  elec^ 
tfton,  as  aforesaid,  for.  the  time  being,  as  should  be  ao- 
tnally  fellow  of  the*  said  College,  and  should  not  at  such 
time  as  the  sud  church  of  WwiUm  should  be  void  be 
presented^  instituted,  or  inducted,  into  any  other  living 
or  spiritual  promotion  whatsoever;  and  upon  refusal  of 
such  senior  fellow,    then  the    next    senior    fellow,  ac-* 
cording  to  the  priority  of  election    into  the  CoUegCr 
quaBfied,  as  aforesaid;   and  it  was  declared,    that,    in 
case  the  said  rector  and  scholars,  and  their  successors, 
should  not  within  two .  calendar  months  next  after  the 
avoidance    and   notice    present    such    senior    fellow  as 
aferesaid,    not    having  such  living  or  spiritual  promo- 
tion  as  aforesaid,  or  in  case  the  said  fellow  or  scholar, 
should  be  presented  by  the  said  rector,  &c.  and  should 
not  on  or  before  SU  Peter's  day  following  such  presenta- 
tion surrender  his  fellowship,  to  the  intent  that  another, 
might  be  chosen  into  the  said  fellowship  the  next  elec- 
tion after  such  presentation,  and  in  case  such  election 
should  not  be  so  made  within  such  time,  as  aforesaid, 
then  that  the  said  rector,  &c.  should  present  such  per- 
son as  should  be  appcnnted  by  the  heirs  male  of  JZO10- , 
ney,  and,  for  default  of  such  issue-male,  then  the  next, 
senior  fellow  or  scholar,  according  to  election,  to  the 
said  rectoi7;    and  it  was    farther  provided,    that  the 
xeotor  and    scholars   should  take   a    bond    in  the  pe- 
nalty of  500/.   from  the  person  to  be  by  them    pre-, 
sented,  conditioned    for  the    resignation  of  his  fellow- 
ship. 
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The  indenture  contaaied  a  coi^enant  on  the  port  rf 
the  College^  that  they  would,  during  the  life  of  Jbw^ 
ne}^,  from  time  to  time,  as  the  said  church  tthodl  ht^ 
come  vacant,  present  such  person  as  he  should  appdnti 
as  therein  mentioned^  and  after  bis  decease,  is.  often  ss 
the  church  should  happen  to  be  Toid^  to  nomiiiate  aad 
present  the  senior  fellow,  as  aforesaid,  of  the  said  Cot 
lege,  fot  the  time  being,  as  should  be  then  actually;  fcl' 
low  of  the  said  College,  and  not  at  thai  lime  have  beat 
presented  or  inducted  into  any  other  living  or  spiritosl 
promotion  whatsoever;  and  that  the  rector  and  scho« 
krs  would,  in  ease  such  presentation,  as  aforesaid^ 
should  not  be  dulyxmde  within  two  calendar,  mondia 
after  notieei.  or,  in  case  the  fellow  or  scholar^  so  ps^^ 
sented,  should  not  withfai  the  time  in  the  indenture 
surrender  hb  feHowship,.  provided  the  said  chiizcli  liiaM 
not  be  btmd  fide  Utigions,  nominate  and  app(»nt  soeb 
person  as  the  heirs-iQale  of  Rown^y  should  appoint ;  and 
in  default  of  su<;h  issue-male,  would  present  the  neoct 
senior  feUow. 


The  hist  bieombent  of  Wooian,  died  upon  the  SBQk  of 
April,  1805.  Upon  the  S8d  of  January,  1805,  Johi  Vye, 
a  senior  fellow  of  Exeter  College,  and  vicar  of  Merthoe, 
in  the  county  of  Devon,  by  an  instrument  in  the  usual 
form,  attested  by  a  notary  public;  and  directed  to  the 
Bishop  of  JExeter,  expressed  his  resignation  of  that  n- 
citfage;  and  he  appointed  two  odier  notaries  his  proctors, 
to  elhilnt  such  resignation  to  ihe  Kshop. 

The  bill  was  filed  by  the  next  senior  fellow  of  Ae 
College,  who  would  be  entitled  to  be  presented  to  the 
rectory  of  Wootan,  if  Mr.  Vyewas  not  qualified;  pray- 
ing, that  theCdlege  maybe  directed  to  present,  and 
the  Defendant,  the  Bishop  of  Peterborough,  to  institute, 
the  Plaintiff  to  the  rectory  of  WooUm^  and  an  injunc- 
tion, 
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'limi,' iff  jpffi^ent  diepfesentation  and  iiisfitufion  of  Mr.  1806. 
Vjfe,  The  bill  charged,  that  the  resignation  of  the  -cr^ 
Ticarage  of  Merihoe  was  not  legal;  as  it  was  not  deli-  ^^ 

v^red^  or  tendered,  personally  to  the  Bishop  by  the'De-  Exeter 
ftildAnty  oi'  any  person,  lis  proctor,  named  in  the  in-  .  (wjf^^* 
iftruiiient,  or  other  sufficient  authority;  but  was  sent  to 
the  bishop  by  the  post,  or  by  soine  person,  not  dufy 
tathorized  to  act,  as  proctor;  and  ought  not  to  have 
beenf  accepted;  and  that  the  Bishop  did  not  in  fact  ac- 
ci^fft.ihe  resi^atioh^  i^hen  it  was  received  by  him,-  nor 
at  any  time  before  the  avoidance  of  the  rectory  of 
IToo^oii;  and  it  was  not  accepted  by  him  before  a  no^ 
tary,  or  any  other  witness:  nor  was  it  in  any  manner 
ricked  hy  the  Bishop ;  and  no  communication  was  be- 
fore the  death  of  the  incumbent  of  Wooion  made  to  tlie 
proper  officet^  df  the  iteshop,  that  such  resignation  had 
been  offered  or  accepted:  nor  was  any  order  made,  that 
if  ffhouH  be  registered;  nor  was-  any  sequestration  is- 
sued ;  nor  any  communication  to  the  patrons  of  the  vicar- 
age of  itfirr^Aoe  of  the  vacancy,  until  after  the  avoidance 
of  Woaion ;  that  the  Bishop  of  Exeter  did  not  inform 
Vye,  thai  he  had  accepted  the  resignation  until  after 
the  tt^oidance  of  JP'ooion;  and  considered  ihe  paper  he 
had  received  as  of  no  importance,  and  laid  it  aside;  and 
actually  forgot,  that  it  had  been  sent  to  him,  until  he 
was  appHed  to  aftier  itie  avoidance  of  Wooton;  when  ii 
wks  fouttd  among  his  waste  papers. 

Thte  Phiinliff  also  hisisted,  that  upon  the  true  con- 
struction of  th^  deed  the  College  ought  to  present  such 
senSbr  fellow  as  had  not  been  beneficed  by  any  otiier 
ecdesiastical  preferment  before  or  at  the  -^  time  of  tKe 
avoidance  of  the  rectory  of  Wooton  \  aifd  the  intention 
df  the  donor  was,  that  such  persons  should  be  presented' 
as  were  otherwise  tinprovided  fbr  in  &e  Church ;  ana 
liierefore  Vye^  having  been  before  presented  to  a  Liv- 

Y  2  ing. 
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ing,  which  he  might  have  still  continued  to  hoU^  wis 
not  qualified. 

The  Defendants,  the  rector  and  scholars  of  tbe 
College,  stated  a  paper,  produced  to  them  by  the  De- 
fendant Vi/ef  addressed  to  the  rector,  signed  by  the 
Bishop  of  Exeter^  and  dated  the  5£h  of  June,  1805; 
stating,  that  he  had  received  firom  the  Rev.  Join  Vye 
a  formal  resignation  of  the  Living  of  Merthoe  on  Uie 
22d  of  February,  1805 ;  and,  that  he  accepted  it.  on  that 
day;  and  had  since  certified  to  the  patrons  the  va- 
cancy. 

The  Bishop  of  Exeter,  who  was  made  a  Defimdanti 
by  his  answer,  admitted  the  drcumstahcea,  stated  bj 
the  bill,  as  to  the  resignation  of  the  Living  of  Merthoe, 

Mr.  Richards  and  Mr.  Hart,  in  support  of  the  mo* 
tion  for  an  injunc^oii. 
Resignation,  without  acceptance  by  the  Bbhop,  is 
nothing.  The  Defendant,  Mr.  Fy^,  continued  apparently 
the  vicar  pf  the  parish ;  serving  the  church  personally, 
and  by  his  curate.  There  was  no  resignation  iil^law; 
luid  therefore  no  vacancy.  The  Bishop  cannot  be 
compelled  to  accept  a  resignation..  That,  the  diurch 
bemg  once  full,  is  an  act  of  found  discretion*  It 
is  of  extreme  importance,  that  some  unequivocal  act 
should  be  done ;  as  this  may  be  liable  to  abuse,  4hough 
there  is  none  certaixily  in  this  instance.  Upon  the 
construction  of  this  instrument  it  must  be  taken,  that 
the  object  was  to  provide  for  some  fellow,  who  had 
no  benefice  ^before ;  not,  that  a  fellow  by  avoiding  an- 
other living  should  be  capable  of  receiving  this.  The 
intention  was  to  provide  for  those  fellows,  who  re- 
mamed    in  the  CpUege^  unbeneficed.     The  case,   that 

has 
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Ins  been  put  by  your  Lordship,  is  very  strong :  a  felloWf         t&MI 

looking  forward  to  this  object;  refusing  therefore  a  living 

from  a  foreign  patron;  and,  when  the  incumbent  is  at 

the  point  of  death,  another,  of  higher  seniority  in  the       Bxbtbr 

College,  vacating  his  living  with  a  view  to  this.    There     Collbcb,» 

is  no  information  to  be  found  as  to  the  mode  of  resign 

nation,  so  as  to  bind  all  parties,  the  incumbent,  the 

patron,  and  the  ordinary.    The  incumbent  ought  to  make 

public,  as  fitr  as  he  can,  that  he  has  ceased  to  be  the 

incumbent.    In  this  case  the  Bishop  put  the  resignation 

aside;  and  no  notice  was  taken  of  it» 

The  SoUcUor-General  and  Mr*  Trower^  for  the  De-^ 
fendant  Vye* 
The  right  of  the  Bishop,  if  he  pleases,  to  refose  to 
accept  the  resignation,  may  be  admitted.  There  is  no 
doubt  upon  the  construction,  that  a  person,  not  having* 
s  benefice  at  the  time,  is  qualified.  According  to  the 
Plaintiff 'a.  argument  presentation,  though  not  followed- 
by  institution,  would  be  sufficient.  The  security  against 
almsef  is,  .that  the  Bishop  will  inquire. into  the  cause  of 
resignation,  before  he  accepts  it;  and  under  circum- 
stances, sudi  as  are  supposed  in  the  case  jmt  by  your 
Lofdshig,  will  refose  it*  It  has  never  been  decided, 
or  even  alleged,  that  any  particular  form  is  necessary,  in' 
which  the  resignation  must  be  accepted.  It  is  suffi-* 
cient,  that  the  acceptance  is  dear ;  and  in  this  instemce 
the  acceptance  is  clear,  even  if  that  memorandum  by. 
the  Bishop  had  not  existed,  by  the  statement  in  an* 
awer  to  the  question  oS  Vye,  that,  if  he  would  send  the 
resignation,  it  would  be  accepted :  and  there  is  an  ac- 
tual resignation,  attested  by  a  notary  public.  In  the 
case  of  The  Marchumess  of  Rockingham  W  Griffith  {SI) 

the 

^    (87)  2  BanCg  Eccl.  Law,  316,  tit.  Rcsiguation.    S^ec  aluo 
Gibg.  822,  823. 
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%he  point  W49  ina4«;  etep  fluppoging  the Bidiop  to  ae* 
main  silent:  InU  in  tbia  case  he  haa  not  only  intinatedf 
that  he  WQuld  acc^tj  but  his  acceptance  is  exprened 
in  imting;  and,  according  ta  the  Qishop's  anaver,  idh 
mediately  on  the  receipt  of  the  lesigBation.  Th^  reng^ 
nation  was  deposited  vith  the  Bi^op,  as  a  public  offioer. 
The  Court  will  not  presume,  that  it  waa  destroyed. 
Public  notice  by  the  Bishop  is  .  necessary  only  for  the 
puq>06e  of  taking  advantage  of  a  lapse.  The  acts  of 
the  Defendant  after  his  resignation  were  nothing  mote 
than  that,  having  demised  his  tithes,  he  received  ih^ 
whole  rent,  in  order  to  hand  over  a  portion  of  it  to  his 
soccesaor. 


The  Lard  Chancellor. 
.  If  I  were  called  upon  now  to  decide  finally  upon  this 
subject,  my  opmion  would  be  against  the  Plainti£ 
Upon  the  constructioh  of  the  deed,  the  intention,  when 
iliis  living .  was .  given  to  the  College,  was,  that,  it 
should  be  held  singly,  and  not  as  a  plurality*  The 
grantor  looked  forward  to  the  promotion  of  the  junioff 
ii^ws  of  this  College.;  and  was  desirous,  that  thk 
Kvmg  should  go  in  the  first  instance  to  the  senior  f^ 
low,  who  bad  no  promotion;  and  so  in  succession;  la 
order  to  dear  the  way  for  the  younger,  part  of  the  eoia- 
munSty«  His  meaning  by  the  expressions  he  has  used 
was,  that  the  senior  fellow  should  have  this,  provided 
another  church  was  not  fiill  of  that  person.  The  ez« 
pression  is  not  the  best,  that  the  grantor  could  have 
used.  He  could  not  mean  an  instant  presentation,  I 
agree:  but  he  does  not  describe  the  object,  as  a  persoo, 
who  at  any  tame  befose  the  vacancy  had  been  presented. 
The  expression  is,  ^'  who  should  not  at  such  time  as 
!^  the  said  church  of  Wootan  should  be  void,  be  pre- 
"  sented,    instituted,    or  inducted."     The  construction, 

that 
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thftt  prescntatioii  alone,  widioat  institution  or  induotiiHi         tMS. 

9liould  be  a  ditqualifieation  of  a  person,  fit  in  other  re*- 

spects,  wotdd  be  very  harah.   The  best  constnidion  would 

be,  that>  if  in  the  other  church  he  had  nothing  at  the       Cxbti^r 

time,  but  the  Kvingwas  utterly  gone  froni  him^  and  bis      CoLtsGEr 

presentation,  institution,  and  induction,  avoided,  he  would 

baye  been  eligible. 

Another  point  is  of  very  considerable  importance; 
though  I  have  do  difficulty  in  saying,  that  my  opinion 
upon  that  is,  that  the  church  was  void  at  the  time ;  and 
there  can  hardly  be  more  materials  for  judgment  than 
there  are  now.  The  Bishop  oi  Exeter  is  not  a  necessary  A  witness  not 
party  ( 88  ).  He  would  be  a  witness  upon  the  trial.  The  to  be  a  party, 
answer  of  the  Bishop  was,  that  he  would  accept  die 
resignation;  and  afterwards  a  formal,  distinct,  inde* 
pendent,  resignation  was  made;  but  was  not  formally 
communicated  to  the  Bishop:  nor  was  it  necessary;  but 
it  was  transmitted  to  him  by  the  post.  Acceptance 
followed.  The  Bishop  wrote  his  acceptance  upon  it; 
and  signed  it  with  all  the  formality  necessary  to 
give  it  efifect.  It  was  not  called  for.  Nothing  was 
done  upon  it,  so  as  to  give  it  publicity,  until  after 
the  vacancy.  There  was  evidentiy  no  coUuision :  but 
the  same  forgetfulness  remained ;  the  bishop  not  re- 
collectings  that  the  resignation  had  been  tendered  to 
him. 

The  only  circumstance,  that '  makes  an  impression 
upon  me  is,  that  this  is  not,  and  ultimately  may  not  be, 
a  question  between  the  Bishop  and  the  patron ;  as  to 
what  the  Bishop  ought  to  do,  after  having  given  his  ac- 
ceptance; though  he  had  not  notified  it,  or  granted  a 
sequestration,    as  he    ought.    He    certainly  could   not, 

(88)  Cartumgki  v.  Hateley,  ante.  Vol.  I,  292;  see  the 
note. 
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as  between  him  and  the  patronj  faimst  upon  a  lapsiei 
But  there  is  another  party,  who  has  a  iright  to  insiat, 
^that,  whatever  may  be  the  fanr  and  jnst  uitentioiiy  how* 
ever  the  resignation  may  have  been  tendered  and  ao 
eepted,  however  as  between  the  incombent;  die  patron^ 
und  the 'Bishop,  it  may  not  be  bin^g,  that  party  may 
say,  he    is    entitled,    as  senior  fellow,  to  stand  in  the 
place  of  the  other,  unless  to  all  legal  intents  and  pur* 
poses,  in  -form'  as  well  as  substance,  that  living  b  void. 
Though  upon  Ae  authority,  that  has  been  referred  to, 
I  should  say,  it  was,  I  wish  to  look  a  little  more  into  that* 
Taking  that  to  be  a  binding  authority,  from  the  time  of 
formal  acceptation,   the  church   is  void  to  all  legal  in- 
tents  and  purposes;    and,  if  that  is  so,  and  the  con- 
struction of  the  deed  is,  as  I  have  stated,  the  Defend* 
ant  Vye  was  eUgible.     But  the  question  is,  whether  a 
third  ^  party  has    a   ri^t    to    insist,    however    it  ma; 
stand   between  the  incumbent,    patron,    and    ordinary; 
that  this  church  was  absolutely  void;    and  wbeth^  it 
was  so  at  the  time  of  the  vacancy ;  when  no  one  was 
apprised  of  the  resignation :  the  Bishop  having  totally 
forgot,  that  any  act  was  done ;  and  the  party  himself  did 
not  consider  the  diurch  void ;  continuing  to  do  the  duty 
and  receive  the  emoluments  until  the  very  time,  when 
the  controversy,  asbse :    the  acceptance  being  unknown 
>to  him;  though  perhaps  he  might  rest  upon  the  proimse 
of  the  Bishop. 


The  Lard  Chancellor. 
Aprii  3d*  '  I  continue  of  the  opinion  I  expressed,  sA  to  the  first 
question,  upon  the  construction  of  the  indenture. 
There  can  be  no  other  construction  than  this;  that,  if 
the  church  o{  Merthoe  was-  at  the  time  of  the  avoidance 
of  the  church  of  Wooton  vacant  by  the  Bishop's  accept- 
ance of  the   resignation,    the  Defendant  Fye    not  only 

*wai 
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was  eligible^  bu^  had  a  right  as  senior  fellow  of  the 
Coltege,  to  be  Uie  object  of  the  grantor's  bounty. 

The  second  question  is,  whether  there  was  a  resig- 
nation^  duly  accepted  by  the  Bishop ;  so  as  to  produce 
the  effect,  that  the  church  of  Merthoe  was  no  longer 
full  of  this  person,  but  it  was,  as  if  he  had  never  been 
presentedi  instituted,  or  inducted.    It  appears,  that  the 
Defend^t  Fye  appeared  before  a  notary  public ;  and '  in 
the  most  emphatical,  and,  I  take  it,  the  usual,  words, 
expressed  his  resignation ;' and  upon  the  back  is,  the 
attestation.    There  is  but  one  part  of  this  instrument, 
that  could  leave  any  doubt  upon  my  mind :  that  is,  the 
addition,  that,  to    give    his    resignation  full  efiect,  he 
nominates  two    other    notaries    public    his  proctors  or 
substitutes,  to  exhibit  his   resignation  to    the  Bishop. 
The  only,  doubt  arises^  upon  this ;  that  having  made  the 
rengnation  before  a  notary,   duly  qualified  to  receive 
it,  the  Defendant  did  not  leave  it  to  him,  nor  did  he 
mean  himself,  to  carry  it  to  the  Bbhop :  but  he  cohsti* 
tutes  two  other  notaries  to  signify  it  to  the  Bishop.    I 
found,  however  upon  conversing  with  a  person  of  great 
eminence  in  the  Ecclesiastical  Courts  that  this  act  of 
the  Bishop  is  considered  not  a  judicial/  but  a  domestic, 
act:  the  law  confiding  to  him,  that  he  will  not  permit 
resignation  for  improper  purposes.      The  act  is  done 
in  Camerd;    requiring    no    registration.      The  Bishop 
in  his  answer  to  the  first  intimation  of  a  wish  to  resign 
communicated    his    ready  acceptance   for   the    reasons 
given    to    him    upon    that    communication  of  the  in- 
tention; stating,  that   he    wrote    his    memorandum    of 
acceptance.     The   resignation  was    tendered  to    him. 
The  Bishop,  if  he  had  any  reason  to   suppose,  that  it 
came  to  him  surreptitiously,  if  he  thought  it  came  with* 
out  any  intention  of  that  person,  ought  to  have  satisfied 
himself,  that  it  came  from  him.    But  it  now  appears, 
-  ^  ^  that 
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that  it  did  eome  from  him  by  the  post;  «iid»  aeeordliig 
to  the  practice  of  the  EeolesiaMicul  Court,  if  the  party 
comes  into  Court,  and  does  any  act  himself,  there  u 
en  end  of  the  power  given  to  the  odwr ;  Ae  objeet  of 
which  is  only  to  enable  that  person  to  aet  hr  him  ia 
his  absence;  not  preventing  Ae  original  act  by  him* 
self. 

Therefore  I  cannot  permit  this  Injniiction  to  go. 


woe. 
Hbybs 

£XBTER 

College, 

OXPORB. 

Practice  in 
the  Ecclesias- 
tical Coart, 
that  the  party, 
coming  into 

Conrt,  and  doing  any  act  himself,  vacates  a  power  given  to  aooUier 
to  act  for  him. 


1806. 
April  19tk 
and22d. 
Set-off  in 
bankruptcy  of 
a  separate  debt 
from  the  estate 
against  a  joint 
debt  to  it ;  and 
liberty  to  prove 
tde  balance  nn- 
der  the  Com- 
mission. 


HANSON,  Ex  parte. 

AT  the  time  of  the  bankruptcy  of  Quiett  and Powdl 
Haman  and  WiUianuan  were  indebted  to  fbem  in  a 
joint  bond :  the  former  as  principal^  the  latter  as  surety; 
and  Hanson  was  a  creditor  upon  themf  on  his  separate 
account.  The  assignees  hayjng  brought  an  actioli,  Htrn^ 
son  presented  a  petition ;  prayings  that  be  |nay  be  al- 
lowed to  set-oflT;,  and  to  prove  the  balanoe  {99}. 

The  Solicitor  General  and  Mr.  Cooie,  iq  aufport  of 
the  petition,  adnutting,  there  can  be  no  setH^ff  at  law 
between  joint  and  separate  debtSj  insisted  upon  the 
right  to  set-off  upon  equitably  principles ;  as  in  E^  parte 
Step/iens  {90). 

Mr. 


(89)  See  this  case  more 
folly  stated  upon  the  Master'a 
Beport,  post.  Vol.  XVIII, 
832,  and  the  special  ground, 
upon  which  this  judgment 
waa  aifirmed  by  Lord  Eldon; 


that  the  joint  debt  was  only 
a  security  for  a  separate  debt 
Upon  the  general  point  t«e 
the  note,  ante.  Vol.  III»  948, 
&  parte  Qmmim. 
(90)  Ante,  Vol  XI,  24. 
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Mx.  Mieharda    and  Mr.  Heald,  for    the    assignees,         ia06. 

Bi^cd,  that  geneially  speakmg,  it  is  equally  clear  m  tj^^^ 

equity  as  at  law,  that  a  joint    debt  cannot  be  set-off  ^         * 

f  against  a  separate  debt;  distinguishing  the  case  cited,  r  ^g^^  -i 
as  turning  upon  the  fraud ;  the  circumstances  being  con* 
sidered  as  matt^  of  reUef* 

The  SgUciior  General,  in  Reply. 
It  is  true,  the  case  Ex  parte  Stephens  was  decided 
upon  equitable  grounds,  viz.  the  fraud :  equity  being 
administered  in  bankruptcy.  But  the  only  effect  of  the 
fraud  was  to  constitute  a  debt  from  one  party  to  another ; 
and  the  drcumstance,  that  one  of  the  demands  bad.  its 
origin  iq  fraud*  could  not  make  any  difference  upon 
the  right  of  set-off.  In  that  case  the  daim  to  set-off 
stood  under  very  different  circumstances:  the  petitioner, 
the  sistflr,  being  the  surety ;  and  the  brother  the  prin- 
cipal :  yet  it  was  allowed.  This  petition  is  by  the  prinr 
cipaL  T)ie  surety  has  a  right  to  be  relieved  by  the  prin- 
cipal; and  is  entitled  also  to  the  benefit  of  all  the  se- 
curities the  creditor  has  in  his  hands.  So  he  has  a  right 
to,  money  in  the  hands  of  the  creditor;  and,  iC  Cwtett  . 
and  Powell  had  continued  solvent,  the  surety  might  have 
filed  a  bill  agiiinst  thei9>  claiming  the  application  of  that 
money.  The  consequence  is  necessary;  that  he  has  a 
right  in  the  bipikruptcy  to  have  it  taken  as  part  payment 
pf  the  jgint  debt. 


The  Lord  Chancelloh. 
The  question  upon  this  petition  is,  whether  the  April  22d. 
petitioner,  having  a  separate  demand  against  the  estate 
pf  the  bankrupts,  can  set  that  off  against  the  joint  debt 
of  himself  and  fViUiamson ;  for  which  an  action  has 
been  brought  by  the  assignees ;  and  whether  I  ought 
lo  prevent  that  action;  and  permit  Hanson  to  stand 
as  a  creditor  fojr  th^    s^rpli}^  pf  wht^t    is  due  to  him 

upon 
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.1806.         upon  bis  separate  account.    It  is  not  necessary^  diat  I 

"^^"^         should  build  the  judgment  I  am  to  deliver  upoi»  the 

„  '      case  that  was  cited.  Ex  parte  Step/tens  (91).    It  is  not 

.  necessary  to  go  near  so  far  under  the  circumstances  of 

this  case*    What  appears  to  have  had  great  effect  upon 

Lord  Eldon   is,   that    the    reason,  that   induced. Mist 

Stephens  to  be  security  for  her  brother,  was,  that  she 

considered    herself  a    creditor    of  these   bankers,  and 

therefore  that  she  could  make  use  of  that  fond*  in  thieir 

hands  for  her  own  security,  in  case  her  brother'  shoidd 

fall  under  any  embarrassment.    The  diflSculty  was  thb* 

The  assignees  of  the  bankrupts  sued  the  brother  only, 

not  both;  and,  having  a  clear  demand  against  him  for 

money  actually  advanced,   the  Lord  Chancellory  exet* 

Jarisdiction  in  cising  in  bankruptcy  the  double  jurikliction,  equitable 

bankruptcy,      ^  ^gg  ^g  legal,  would  not    permit    them   to  sue  the 

""dl^^lVal  *^^*^  ^  *'^^y  ^^  defraudfed  the  sister.  When  it 
^  '  maybe  necessary  to  go  that  length,  there  can  be  no 
better  authority  than  that  eminent,  learned,  and  ex^ 
perienced  Judge.  But  in  this  case  I  am  not  obliged 
to  do  more  than  Courts  of  equity  were  in  the  habit  tA 
doing,  before  the  Statute  of  Set-off  existed;'  wbidi  Sta* 
tute  was  mitde  only  to  prevent  circuity.  Suppose,  the 
bankruptcy  had.  not  occurred.  A  plea  of  set-off  could 
not  have  been  put  in  to  an  action  by  the  bankers :  but 
the  pioment  they  obtained  judgment  Hanson  would 
have  brought  an  action;  and,  if  tho  surety  had  paid 
the  joint  debt,  would  have  re-paid  him  by  the  money 
recovered  in  that  action :  if  Hanson  himself  had  paid 
it,  he  would  then  have  been  reimbursed ;  and,  if  they 
had  paid  in  moieties,  they  would  have  divided  it  So 
the  thing  would  have  been  just  as  if  no  action  had  been 
brought.  Without  the  aid  therefore  of  the  extraordinary 
principle  of  fraud,  which  governed  the  case  Ex  parte 

Stephens^ 

-     (OlX  Ante,  Vol.  XI, -24. - 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY.  ^49^ 

SUjiAen8(9i%  there  is  a  clear  principle,  that  decides         iaoe. 
this  case;  that  assignees  in  bankruptcy  take,  subject  to      tt^^^    : 
all   equities,  attaching  upon  the    bankrupt;  and,  as  the      ^  parte. 
condition  of  the  bankrupts,  if  they  had  continued  solvent,  Assignees  sub- 
would  as  between  them  and  these  persons,  be  such  as  jeet  to  all  equi- 
I  have  represented,  that  must  be  the  condition  of  the  ties,  attaching 
assignees.  ,      upon  the  bank- 

rupt. 

'  The  Order  upon  this  petition  must  therefore  be, 
that  the  petitioner  shall  be  at  liberty  to  set  off  so  much 
of  the  money  due  to  him  from  the  estate  of  the  bank- 
rupts upon  his  separate  account,  as  may  be  necessary 
to  discharge  4;he  joint  debt  from  him  and  WilUatnson ; 
and  that  he  may  prove  the  residue  under  the  Com- 
mission. 

(92)  Ante,  Vol.  Xr,  24. 


1806. 
HARTOP,  Ex  parte.  Apnll^th 

'T^HIS  Petition  was  presented  by  the  Messenger  under     Jarisdiction 

a  Commission  of  Bankrupt,  upon  the  petition  of  between  Of- 

George  Sanders;   praying,  that  the  solicitor,  who  sued,"^*"*  ^  "®" 

out    the  Commission,    or    the    petitioning    creditor,    or  «  ^i  * 

.  senger  and  So- 

one  of  them,   may  pay  to  the  petitioner   the    sum   of  i£^.^Qy  Jq  Kank- 

S6/.  I3f.   the  balance    due   upon  his  bill  of  fees,  and  raptcy. 

also  the  sum  of  183/.,  paid  by  him  under  an  award  for 

damages  and  costs  in  an   action  of  trespass    brought 

against   him :    the    bankruptcy  not   being   established :    Commission 

and    the  Commission  being   superseded ;.   and  the    pe-  of  Bankruptcy 

titioning  creditor  absconding.     The  petitioner  had  sued  •"pc'^caod : 

.1  the  petitioning 
creditor  ab- 
sconding. The  Messenger,  having  recovered  part  of.  bis  demand  from 
him,  was  permitted  to  bring  an  Action  against  the  Solicitor  for  the  re- 
sidue and  damages  and  costs,  in  an  action  against  him,  acting  under 
the  Commission. 
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the*petitioning  dr^difor;  and  obtained  firom  Mtii'pafmeA 
in  part  of  his  bill; 

The  SoUeiior-'General  and  Mr.  Cntten,  in  anpperl 
of  the  Petition. 

Mr.  Richards  and  Mr.  Hart,  for  the  solicitor. 
The  petitioner  has  his  remedy  at  law ;  and  there  is 
no  jurisdiction  here.  In  Ex  parte  Nixon  a  petition  of 
this  sort  was  dismissed  with  costs.  The  messenger 
under  a  Commission  of  Bankruptcy  is  as  much  an  offieer^ 
acting  under  the  authority  of  the  Lard  ChamoeUor^  as 
the  solicitor.  The  demand  is  made  upon  ^le  agent  T  the 
principal  having  failed ;  to  whom  the  petitioner  applied 
firstj  and  obtained  payment  in  part.  In  Ex  parte  Nix&m 
the  application  for  payment  was  made  to  the  solicitor 
in  the  first  instance.  Up  to  the  time  of  the  choice  of 
assignees  the  proper  client  of  the  messenger  is  the  pe- 
titioning creditor;  and  afterwards  the  assignees:  Ex 
parte  Hartop  {2S).  There  is  no  personal  undertaking 
by  the  solicitor. 

The  Solicitor-General,  in  Iteply. 
There  can  b$  no  doubt  of  the  jurisdiction ;  and  that 
orders  may  be  made  in  bankruptcy  aft^r  the  Commis- 
sion superseded.  The  jurisdiction  over  the  officers  of 
the  Court,  the  messenger,  and  solicitor,  is  clear.  Be- 
tween these  parties  the  Court  has  a  right  to  interfere. 
The  case  Ex  parte  Hartop  went  much  farther.  T*he 
solicitor  also  had  absconded  ^  in  that  instance.  The 
fraud  was  immaterial :  the  persons,  against  whom  the 
order  Was  made,  not  being  parties  to  the  fraud.  A 
stronger  case  cannot  be  stated:   the  messenger  having 

no 

(93)  Ante,  Vol.  IX,  lOa. 
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M  cimioe; .  beUg  the  minurteml  oficeir  only  of  the  isoe. 
Copunisilloiiftrs  f  hound  instaiitly  to  obey  their  wafrant  u''^^ 
Thb   pi^ovcB  the  jariddiction  after   the  Cotntnission  bu-      ^  * 

peraeded,  and  aa  against  atrangers,  not  officers  of  tho 
Court.  Thia  has  no  analogy  to.  the  common  case  of  aa 
agent,  giving  up  his  principal.  The  messenger  does  not 
act  upon  the  responsibility  of  the  petitioning  creditor ; 
does  not  know,  who  he  is.  If  ai  solicitor  will  take  out 
a  ComnnsAion  so  rashly,  that  there  is  no  petitioning 
creditor's  debt,  no  effects,  no  bankruptcy,  is  a  minis- 
terial officer,  haying  no  discretion,  boond  tA>  do  t)ie 
act  imder  the  penalty  of  a  contempt,  to  do  all  this  upoil 
his  own  responsibility  ?  Is  he  to  look  only  to  the  pe- 
ttfioning  creditor,  whom  be  does  not  know,  but  who  is 
the  immediate  client  of  the  solicitor?  Can  the  solicitor, 
bound  to  know  aH  the  circumstances,  refer  the  mes- 
senger to  that  person,  whom  he  does  not  know?  It 
would  not  be  proper  to  leave  to  an  action  this  question, 
as  to  the  consequence  of  acts  by  an  officer  of  your 
Lonkhtp,  sitting  in  a  domestic  foruin  between  two  of 
yonr  officers. 

hi  Ex  parte  Nia^am  under  the  circumstances  it  was 
not  necessary  to  decide  these  points :  nor  were  they  de- 
cided. The  -messenger  had  acted  in  several  Commia- 
sions  of  Bankruptcy,  sued  out  by  the  same  solicitor. 
The  petition  was  presented,  and  was  entitled,  iri  those^ 
barioruptcies ;  and  the  petitioner,  instead  of  get6ng  his 
fees  taxed  immediately  upon  the  choice  of  assignees 
under  the  authority  of  the  Commissioners,  suffered  his 
demand  to  rest,  until  the  Statute  of  Limitations  had 
run :  the  order  directing,  that  the  solicitor  shall  not  set 
up  the  Statute  of  Limitations  against  an  action.  It  wa» 
a  petition  in  a  variety  of  Commissions ;  and  in  effect  a 
bill  for  aeveral  accounts  by  a  person,  claiming  a  re- 
medy for  his   own  laches.     He  ought  to  have  applied 

in 
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180a         in  each  Comtmssion  immediately  upon  delivering'  up  tba 
^^'^^^  effects  in  his  possession  to  the  assignees;    Jn  Ex  parte 

^*™^'  Hariop  (94),  Lord  EUhm  thought  it  so  essential  to  sup- 
port the  messenger,  that  his  Lordship  made  assignees, 
in  no  respect  culpable,  jiay  all,  that  was  incurred  anh^ 
sequent  to  the  choice  of  assignees. 

IT^e  Lard  Cbavcellok. 
This  petition  has  two  very  important  objects:  1st,  as^ 
it  regards  the  justice  of  this  demand :  2dly,  as  to  the 
jurisdiction  to  give  relief  to  the  parties,  if  they  are  in 
a  condition  to  have  it  any  where.  The  prayer  of  the 
petition  is  material :  not,  that  the  solicitor  only  may  pay, 
but,  that  either  he  or  the  petitioning  creditor,  or  one 
of  them,  shall  pay  the  residue  of  the  petitionerV  ImH, 
as  messenger,  and  a  farther  sum,  composed  of  damages 
and  costs,  paid  by  the  petitioner  under  an  award  in  an 
action  brought  against  him. 

Agent  not  re-      ^q  rule  of  law  is  better  ascertained,  or  stands  npon 
sponsible;  if    ^  stronger  foundation,  than  this;  that,  where  an  agent 
e  names    is  ^^^^  Y\\b  principal,    the  principal  is  responsible :   not 
tiie  person  to  ^^  agent :  but,   for  the  application  of  that  rule,  tiie 
be  responsible.  ^S^nt  must  naipe  bis  principal  as  the  person  to  be  re- 
sponsible.     In   the    common    case    of  an.  upholsterer, 
employed  to  furnish  a  house:  dealing  himself  in  only 
one  branch  of  business,  he  applies  to  other  persons  to 
iiimish  those  articles,  in  which  he  does  not  deal.    Those 
persons  know,  the  house  is  mine.    That  is   expressly 
stated  to  them.    But  it  does  not  follow,  that  I,  though  the 
person,  to  hav^  the  enjoyment. of  the  articles  furnished, 
am  responsible.    Suppose  another  case.    A  pei^on  in- 
structs an  attorney  to  bring  an  action;   who  employs 

his 


(94)  Ante,  Vol.  IX,  109. 
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his  own  stationer,    generally  employed    by  Urn.    The         1806. 
client  has  nothing  to  do  with  the  stationer,  if  the  at-      rx^^"^ 
tomey  becomes    insolvent      The  client    pays  the  at-      ^    ^^ 
tomey.    The  stationer  therefore  has  no  remedy  agunst 
the  client    .  . 

This  petitioner  insists,  that  the  solicitor  must  be 
taken  to  be  the  person  employing  him ;  to  whom  he  is  to 
look;  not  tiie  petitioning  creditor.  The  solicitor,  un- 
dertaking to  sue  out  the  Commission,  goes  to  his  own 
messenger ;  who,  being  employed  by  the  solicitor,  has 
no  remedy  against  tiie  petitioning  creditor.  But  tiiis  pe- 
titioner appears  to  me  to  have  decided  this  for  himself; 
having  sued  Sandersi  the  petitioning  creditor ;  and  hav- 
ing obtained  a  note  from  him ;  which  was  paid.  What 
colour  was  there  for  proceeding  against  him,  the  solici- 
tor being  the  oiriginal  undertaker ;  and  no  pretence  of 
a  joint  undertaking  ?  That  objection,  that  the  solicitor 
employed  the  messenger,  the  petitioning  creditor  not 
going  near  him,  but. being  a  total  stranger,  the  mes- 
senger therefore  being  to  look  to  the  solicitor  only,  does 
not  lie  here ;  this  petitioner  having  considered  the  peti- 
tioning creditor  as  his  debtor;  which  could  not  be,  if 
the  messenger  had  been  employed  by  the  solicitor.  It  is 
not  necessary  therefore  to  decide  the  general  ques- 
tiour 

As  to  the  jurisdiction,  I  should  regret  to  find, 
J  have  no  jurisdiction.  The  party  suing  out  a 
Commission  under  the  authority  of  the  Great  Seal, 
employing  the  messenger,  either  himself,  or  by  his 
solicitor,  to  give  it  effect,  giving  a  bond  to  the 
Great  Seal,  and  responsible  to  the  Great  Seal  for 
tlie  due  prosecution  of  the  Commission,  I  have  no 
doubt  of  the  jurisdiction.    The  solicitor,    if  responsil^        .  : 

in  any  degree,  will  be  responsiblci  not  only  for  the  fees, 

Vol.  XIL  Z  but 
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1806.  but  ako  for  all  the  consequences ;  as  it  wat  his  duty  tp 
direct  the  messenger  to  withdraw;  for  I  wiQ  not  put 
the  messenger  in  a  situation  of  such  responsilnlity.   The 


Hartop, 


Ex  parte.  ,.  — -^-"a--  -  - r^j---  — t v    -^ 

solicitor  must  also  account,   if  he   has  any  mpney  of 

Sanders's  in  hb  hands.     Let  him  make  an  affidavit  as 

to  that. 


The  Lord  Chancellor. 
April  2nd.  The  p^int  of  jurisdiction  is  clear.  Talcing  it  to  be 
admitted,  or  established,  that  a  solicitor  takes  out  a 
Commission  of  bankruptcy,  or  does  any  other  act  in 
the  administration  of  the  justice  of  the  Court,  and,  to 
carry  into  effect  that  process,  whether  a  Conmussion  of 
bankruptcy,  or  of  any  other  description,  employs  a  per- 
son, who  is  an  officer  of  the  Court,  who  has  a  demand 
upon  him,  specific,  and  liquidated,  or  capable  of  being 
ascertained  by^  taxation,  I  would  compel  the  solidtor 
to  pay  that  money;  as  the  Courts-  of  Lawconstaady 
compel  attorneys  to  pay  money,  manifestly  due  firom 
tiiem  to  persons  engaged  in  executing  the  buriness  of 
the  Court.  The  difficulty  is,  that  this  demand  cannot 
be  clearly  ascertained  upon  affidavit;  but  ought  to  be 
the  subject  of  an  action ;  which  this  petitioner  may  bring 
against  the  solicitor. 

If  it  was  necessary  to  give  ^  an  opinion  upou  the  ab- 
stract question,  independent  of  the  circumstanoeif  of 
this  case,  which  is  embarrassed  by  the  note,  taken  from 
the  petitioning  creditor  by  the  petitioner,  there  is,  I 
think,  great,  reason  to  suppose  the  solidtor  liable  in  ge- 
neral, upon  this  ground.  He  is  applied  to  by  a  person, 
proposing  to  be  the  petitioning  creditor  in  a  Commis- 
sion of  Bankruptcy,  perhaps  at  a  considerable  distance. 
The  messenger  has  no  means  of  informing  himself  about 
[  ^865  ]  •  that  person  and  his  solvency.  The  sofidtor  is  bound 
by  duty  as  well  as   interest  to  see,    that  the  subject 
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t«  proper  for  a  Commiaaion,  that  the  party  is  adlveht;  18M. 

and  that    under    all    the    circumstaiieea   the  Camniuh  n^^"^^ 

aion  ought  to  be  sued  out;  and  he  looka  to  his  prii»-  j^  parte' 

cipal(96).  ^ 

(96)  In  Hioiop  v.  Juekeg,     held,  that  the  solieitor  is  not 
S  Mcmle  Sf  Selw.  438,  and     to  be  regarded  in  general  as 

2  Jtoae  BatUu  Co*  208,  it  wai      the  principaL 

1808. 
^  Feb.  28eA. 

March  1«#, 

MORSE  V.  ROYAL.  ^»  ^^^  ^*» 

andMu 

^HE  object  of  this  bill  was  to  set  aside  a  purchase,    Parchase  by 

by  a  trustee,  under  the  following  circumstances :  *  Trustee  from 

the  Ceihd  qu/e 

John  Morse  died  in   1781 ;  seised  and  possessed  of     ,     ^^ 

ed  under  cir- 
considerable  real  and  personal  estates  in  the  Westlndies^  cnmstancei* 

which  by  his  Will  he  gave  to  his  two  sons-in-law  Van--  ^^  confirm- 

heylin  and  Chreen,  and  Mitchell,  whom  he  also  appointed  alien  and  ao- 

executors;  upon  trust  for  the  payment  of  debts,   and,  quiescence. 

aiibject  thereto  principaUy  for  hiB  natural  son.     Green     Answer  of 

was  also  one  of  the  residuary  legatees,  and  had  been  ®"*  -Dciendant 
-  A«  «!■•  ^N         not  evidence 

the  partner   of  the  testator  and  his  consismee.     Soon       .    ^ 

°  agamst  an- 

after  the  testator's  death  Fanheylin,  who  had  been  his  ^n^^^^    j^^^  ^^ 

agent  in  the   West  Indies,  came  to  England :  and  *the  the  Answer  of 

orijpnal  contract  took    place    at   the  end   of  the  year  a  mereTmstee, 

1784,  and  the  beginmng    of   1785  :    the  deeds    bear-  against  whom 

ing  date  in  December    1784,  and  the  7th  of  January  ^^  Plaintiff 

foHowmg,    in    consideration     of    7500/.;    which    sum  ^^'^'^''^^J*^^ 

was  paid.    The  testator's  son  at  the  time  he  entered      ^    ^. 

cree,  \iiuKT€» 

into  this  contract  was  about  the  age  of  25,  a  Lieutenant 
m  the  Horse  Guards.  Some  time  afterwards,  upon  the 
representation  of  Morse,  that  the  purchase  was  at  an 
under-value,  another  treaty  commenced  for  a  farther 
consideration,  to  be  paid  to  Morse*,  to  which  Vanheylin 
at'  length  agreed:  and  another  deed  was  executed, 
bearing  date  the  17th  of  February,  1790;  by  which 
Morse  was  to  receive  the  farther  sum  of  15001.  pay- 

Z  2  able 
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able  by  instidments :  the  answer  representing,  that  the 
amount  was  fixed  by  the  arbitration  of  Green ;  to 
whom  VanhejfUn  proposed'  to  refer  it;  and  who  awarded 
the  sum  of  15,000/.  as  the  value.  Of  that  sum  paxt 
only  was  received  by  Morse :  Vanheylin  becoming  insol- 
vent; KaA  Morse  taking  a  dividend  with  his  other  cre^ 
ditors  for  what  remained  due  to  him  on  that  aocoont: 
having  previously  brought  an  action;  and  resisted  an 
injunction.  The  biU  was  filed  after  the  death  of  Fim- 
heylin  against  Green  and  Mitchell,  his  executors,  and 
against  his  daughter  Mrs.  Smith,  as  heir  at  law  and  re- 
siduary legatee;  suggesting  inadequacy  of  conadera^ 
tion,  fraudulent  advantage  taken  by  VanheyJm  of  his 
situation,  as  trustee,  &c. ;  and  that  the  recitals  in  the 
deed  of  1790,  as  to  the  circumstances  of  die  arhitirft- 
tion  by  Green  were  false ;  and  praying,  that  the  purchase 
by  Van/ieylin  may  be  set  aside;  that  the  trusts  of  Jforie's 
Will  may  be  executed;  that  accounts  maybe  directed, 
and  the  propeity  applied  accordingly ;  and  diat  the  le- 
siduCj  after  payment  of  the  debts  and  legacies,  may 
be  divided  between  the  Plaintiff*  and  Green,  &c.  accprd- 
ing  to  their  respective  interests.  The  Defendants  Smiih 
and  his  wife  relied  principally  upon  the  circumstances, 
that  the  purchase  was  proposed,  and  pressed  upon  Vat^ 
heylinhy  Morse \  who  said,  he  was  determined  to  sell; 
and  would  put  it  up  at  Garratcay^s ;  and  had  attenapted 
to  sell  to  other  persons ;  that  there  was  no  evidence  of 
distress ;  that  the  title  of  Morse  was  not  dear ;  and 
was  actually  in .  litigation  upon  an  appeal  to  the  Privy 
Council  from  a  judgment  in  the  West  Indies,  in  his 
favour  upon'^a  bill  filed  in  1788:  the  objection  arisii^ 
under  a  Colonial  Act  of  Assembly,  restraining  devises 
in  favour  of  the  children  of  negroes  or  mulattoes;  Uiat 
the  value  was  fixed  by  the  arbitration  of  Green;  vA 
the  suit  was  not  instituted  until  after  the  death  of 
Vanheylin.     Green   also    died,    before  the  cause  waa 

heard; 
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heard;  and  the  suit  vas  reyiyed  ag&inst  his  represen- 
.tatives. 

The  Phuntiff  was  proceeding  to  read  the  answer  pf 
AfUchell  and  Green  ;  to  which  an  objection  was  taken  by 
the  Defendants, 
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Morse 

V, 

Royal. 


The  SolicUar  General,  Mr.  Alexander ,  and  Mr. 
Leachf  for  the  Defendants  Smith  and  his  Wife^ 
in  support  of  the  Objection. 

The  answer  of  the  trustee  cannot  be  read  against 
the  ee^ui  que  trusty  The  only  instance  of  reading  the 
answer  of  executors  is,  where  they  are  the  only  par- 
ties. But,  when  in  cases  of  difficulty  and  importance 
the  eeeiui  que  trust  is  brought  before  the  Court,  the 
executor  is  in  the  situation  of  any  other  trustee ;  having 
no  interest  to  attend  to:  the  cestui  que  trust  being 
himself  before  the  Court.  The  rule,  that  the  answer 
of  one  Defendant  cannot  be  read  against  another,  is 
without  exception.  The  reason  of  that  rule  is,  that 
the^  is  no  opportunity  for  cross-examination.  The  only 
object  of  this  suit  is  to  affect  the  cestui  que  trust  f 
and  for  that  purpose  it  is  proposed  to  read  the  answer 
of  the  trustee.  '  The  residuary  legatee  being  made  a 
partyi  the  executor  might  have  been  examined  as  a 
witness. 

Mr.  Richards  for  the  Defendants,  the  Representa- 
tives o(  Green. 
The  evidence  ought  not  to  be  read  with  a  view  to 
obtain  a  decree  against  the  Defendant  Green  personally. 
Where  an  executor  is  merely  a  trustee  for  others,  knd 
the  subject  of  the  question  is  property,  in  which  the 
int^est'  of  residuary  legatees  is  concerned,  it  is  not  un- 
usual 
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1800.         usual  to  direct* the  cause  to  stand  over,  that  they  may 
J|p^  be  made    parties;    and  may  sustain    their  own  case, 

^f  Where  the  Flamtiff  therefore  brings  before  the  Court 
BoT'AL.  the  J>ersons,  substantially  interested,  not  relying  upon 
the  case,  merely  as  against  the  executor,  he  is  merely 
a  formal  party;  has  only  to  state  the  fiicts,  as  to  which 
he  is  interrogated,  and  has  nothing  to  do  with  the  dis- 
putes between  the  parties  interested*  As  to  real  estate, 
the  rule  is  different ;'  but  the  principle  the  same :  the 
eegtui  que  trust  must  be  brought  before  the  Court,  as 
well  as  the  trustee ;  who  is  nothing  more  than  a  mere 
formal  party,  and  may  be  examined  as  a  witiiess.  The 
Flaintiflr,  haTing  made  his  election,  can  have  a  deciee 
only  against  the  residuary  legatee,  whom  he  has  brought 
before  the  Court. 

Mr.  Psreeval,  Mr.  Hartr  and  Mr.  Sett,  for  the 
Plamtiff. 
This  is  not  the  case  of  a  mere  naked  trustee;  who, 
if  made  a  Defendant,  might  be  examined  as  a  witness 
against  other  Defendants.  This  executor  could  not  be 
exammed  against  the  cestui  que  trusty  and  therefine 
his  answer  is  necessary ;  as  the  PhuntiflP  proposes  to  use 
it.  The  object  of  the  suit  is  to  set  aside  the  contract 
of  the  testator  of  this  executor.  Could  that  person  by 
appointing,  as  his  executor,  the  only  witness  to  the 
case,  to  be  made  against  him,  deprive  the  Plamtiff  of 
all  his  evidence  ?  Relief  against  the  assets  of  VMheySn 
could  not  be  obtained  without  bringmg  the  executor  be- 
fore the  Court;  to  discover  what  had  been  received  by 
him  and  by  the  testator  under  the  contract, -which  is 
impeached.  The  executors  being  necessarily  made  De- 
faftdants,  as  it  was  necessary  to  have  a  decree  against 
them,  the  Phuntiff  could  not  examine  them  against  the 

other 
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otiher  Defendants;  Fotherby  ▼.  Pate (96).  As  to  the  ob- 
jection from  the  interest  of  Green^  in  the  demand  against 
VanheyUfCs  estate,  as  being  a  residuary  legatee  of  Morse, 
whatever  may  be  the  complication  of  Greenes  interests, 
ke  must  be  dealt  with,  as  executor  otVanheylin;  and 
the  account  must  be  taken  against  him.  Though  a 
Haintiffy  seeking  relief  against  assets,  may  omit  one  of 
two  executors,  who  has  not  proved  the  Will;  if  both  have 
proved,  it  is  absolutely  necessary,  that  both  should  be' 
made  parties;  if  not,  the  Plaintiff,  aware,  that  one  of 
the  executors,  his  friend,  had  a  large  balance  in  his 
hands,  might  sue  the  other.  The  only  exception  to  the 
rule,  that  executors  must  be  sued  jointly,  is,  where, 
an  executor  has  not  jHroved.  In  Bowyer  v.  Covert  (97) 
the  Plaintiff  alledging,  that  he  did  not  knbw,  who 
was  the  other  executor,  prayed  a  discovery  as  to 
that  from  the  Defendant;  and  a  demurrer  was  over- 
ruled. If,  though  the  executor  is  not  interested  in  the 
dispute,  he  alone  knows  the  facts,  upon  which  the 
ti^t  as  between  others  turns,  the  Plaintiff  may  exa- 
toinehim;  and,  having  obtained  that  examination,  may 
have  A  decree  against  him  to  transfer  the  property,  ac- 
eording  to  the  rights,  so  discovered.  The  object  of 
this  suit  is  (to  obtain  a  great  portion  of  property  from 
VanheylifCs  executors  upon  the  ground,  that,  instead  of 
performing  his  trust,  he  hiad  converted  to  his  own  use 
both  the  real  and  personal  estate,  which  was  the  sub- 
ject of  it  The  executors  had  to  pay  debts,  still  un- 
satisfied, to  a  considerable  amount.  No  effect  there- 
fore could  have  been  obtained  by  making  the  residuary 
legatee  alone  a  piffty :  the  interest  of  all  the  creditors 
and  legatees  of  Vanheylinf  which  the  executors  are 
bound  to  protect,  being  in  contention  before  the  Court. 
Could  the  Haintiff,  enforcbg  a  claim  against  the  per- 
sonal 
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sonal  estatCi  examine  the  executor,  standing  .precisely  m 
the  place  of  the  testator  himself?  TfaeUi  could  the 
testator  by  making  the  only  ivitness  to.  the  particular 
transaction  his  executor  prevent  the  relief? 


**  , 


The  Solicitor  General^  in  Reply. 
The  question,  whether  this  answer  can  be  read 
against  the  residuary  legatee^  or,  whether  it  can  be 
read  agdnst  the  executor  Green  himself,  is  the  same : 
as  the  decree,  though  in  form  against  the  executor, 
will  be  substantially  against  the  residuary  legatee;  to 
whom  he  is  to  account  for  the  assets ;  being  not  in  any 
respect  personally  liable,  but  as  a  mere  trustee,  hold- 
ing her  property  in  his  hands.  This  answer  must  be 
o^ered  to  the.  Court,  either  as  evidence,  or  as  an  ad- 
mission upon  the  record.  In  either  Tiew.  it  cannot  be 
received  without  a  violation  of  established,  prindples. 
First,  it  is.liable  to  objection,  as  evidence  exparte.  .The 
residuary  legatee  has  no  opportunity  of  cross  exami- 
nation; and  until  the  cause  is  heard,  has  not  eyen  the 
n^eans,  of  knowing,  that  such  evidence  has  been  given. 
Secondly,  si^ch  evidence  would  be  liable  to  objection  At 
Law;  and  in  the. shape  of  deposition  would  be  sup- 
pressed :  the  questions,  as  expressed  in  the  Bill,  being 
necessarily  leading.  The  Plaintiff  tenders  to  the  -  hdr 
and  residuary  legatee  an  issue  upon  every  fact  alleged 
by  the  Bill.  Her  answer  denies  the  facts,  constitut- 
ing the  supposed  fraud.  Issue  is  regularly  joined  be- 
tween them;  and  then  another  part  of  .the  record  is 
offered;  amounting  tct.an  admissiop  upon  the  record, 
the  answer  of  another  Defendant;  who  did  not  take 
iss^e  upon  the  facts,  but  admits  th^n  all.  Can  this 
Defendant  b^  bound  by  that  admission  ?  Can  a  short 
answer,  perhaps  by  a  person  friendly  to  the  Plaintiff, 
admitting  every  thing,  have  this  effect?  The  conse- 
quences of  such  a  practice  prove  it  to  be  most  irrational 

and 
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and .  absurd.  The  answers  coming  in  at  different  times, 
issue  maybe  joined  upon  the  first,  ihat  comes  in.  Sup- 
pose, Mrs.  Smiih*9  answer  had  come  in,  a  r^lication 
filed,  witnesses  examined^  and,  .that  she  had  at  great 
ezjpmce  proved,  that  Green  had  examined  aD  these  ac- 
oonnts,  and  other  circumstances,  repelling  the  imputation 
of  fraud ;  and  Gteen  afierwairds  should  by  his  answer 
admit,  thai  he  had  not  examined  the  accounts,  and  the 
other  aUegations;  which  would  put  an  end  to  the  case. 
Though  the  PlaintiiF  might  be  deprived  of  the  evidence 
of  the  witness,  if  he  was  made  executor,  that  would 
not  prevent  the .  discovery  in  this  Court.  l*he  point 
in  Fotherby  v.  Pate  (98)  is  only,  Ihat  the  executor 
cannot  be  a  witness  for  the  estate:  that  is,  a  witness 
for  himself;  which  therefore  cannot  apply  to  this  caise, 
in  which  the  object ,  is  to  procure  evidence  from  the 
executor  against  'the  estate.  This  answer  is  offered 
as  evidence  of  a  -  transaction,  which  took  place  long 
before  Grr^tfn  was  executor;  when  he  was  an  arbitrator 
between  FanAtfyfiit  and  the  Plaintiff  m  this  suit:  hot 
to  prove  any  thing  done  in  the  course  of  his  office  as 
executor,  by  which  he  might  in  that  character  bind  the 
parties  interested.' 


m^ 


l^Hd; 


HORSB 
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Tke  Lard  Chancellor. 
'  As  a  general  proposition,  the  answer  of  one  Defend- 
ant tis  evidence  against  him;  but  cannot  be  evidence 
against  anothier  Defendant;  who  has  no  opportunity  of 
cross  examining.  Objections  of  this  nature  frequently 
occur  at  law  ;  i^heve  it  b  frequendy  necessary  to  hear 
what  may  produce  considerable  prejudice  against- per* 
sons,  who  ought  not  to  be  implicated.  In  the  admi- 
nistration  of  Criminal  Justice,  for  instance,  where,  par-* 
ties    unconnected  are  charged  with  a  conspiracy,   one 

may 

(90)  3ilM.60S. 
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1806«         may  admit  the  whole  chai^  as  agwnst  all:  his  admiwioa, 

-^^  though  evidence  against  himsdf^  is  clearly  no  evidenoe 

^.  against  the  others.    So  in  trespass,  where  the  De&nd- 

RoTAii.       ants  may  be  fowid    severaQy  guilty,  or  not  guilty,  t 

witness  may  say,  he  heard  one  acknowledge,  that  be 

committed  the  act  with  the  others.     That  is   deeishre 

against  that  one ;  and,  as  it  is  legitimate  evidence  agsinst 

him,  the  Court  must  hear  it;  though  it  is  no  evidence 

against  the  others. 

In  my  view  of  this  case  it  is  not  necessary  to  deler> 
mine,  whether  a  trusteci  against  whom  the  Haintiff 
does  not  desire  a  personal  decree,  may  be  examined. 
My  opinion  is,  that  these  answers  may.  be  read  far  the 
purpose,  and  only  for  the  purpose  of  shewing,  whit 
funds  came  to  these  executors;  what  debts  diere 
were;  the  value,  of  the  estate;  &c.  But  beyond  tfast 
Green  could  not  possibfy  be  a  witness;  being  intereiled 
in  setting  aside  these  deeds ;  standing  la  the  doable 
capacity;  as  executor  of  Vmhaylm,  and  Aerefbre  s 
proper  Defendant ;  but  abo  tskmg  an  interest  as  legatee 
under  the  Will  of  Morse,'  and  on  another  ground;  that 
these  transactions  took  place,  before  he  was  executor; 
and  have  no  relation  to  his  character,  as  executor. 
The  answer  therefore  must  be  received  as  to  the  par- 
ticBlars  I  have  mentioned;  but  wiU  not  be  evidence 
to  affect  the  other  Defendants,  SmUk  and  his  wife  as  to 
aay  collusion,  or  any  thing,  not  done  in  the  character 
of  executors;  particularly  as  to  that  reference  to  Gre^ 
to  'fix  the  value;  upon  which  the  last  transaction  took 
place. 


The  Answer  was  'read. 

Mr. 
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Mr.  Percevalt  Mr.  Hartt  and   Mr.  BtU,  for  die         18M. 
Plaintiflf.  JT^ 

MOB8B 

Under  the  dnnmiBtaiioes  •  of  this  case   this  purchase  ^^ 

cannot  stand:  a  purdiase  by  a  trustee  from  ihe  Cettm  Boyau 
yite  Tru9i\  acting  upon  the  representaticm  of  the  trus- 
tee; who  took  advantage  of  the  igoonuKte  of  the  CeHm 
que  JVuii,  and  the  pressure  of  his  circumstances;  which 
by  the  management  of  the  trustee  could  be  made  more 
pressing;  followed  by  what  is  called  a  deed  of  con- 
firmation ;  containmg  fiJse  recitals :  the  party,  who  sold 
not  in  possession;  and  under  circumstances,  that  made 
him  not  sui  Juris:  the  party  purchasing  in  possesaon 
of  the  whole  estate.  Upon  the  relation  between  the 
parties,  attended  with  such  circumstances,  a  Court  of 
Equity  will  not  permit  this  purchase  to  stand.  A  trus- 
tee cannot  purchase  from  his  Cestui  que  Truh  without 
perfectly  informing  him  of  the  nature  and  value  of  the 
subject ;  opening  his  eyes,  discharging  himself  from  the 
si^tion  of  trustee,  and  placing  himself  in  an  adyerse 
situation.  The  circumstance,  that  the  money  is  not  paid 
at  the  execution  of  the  contract,  is  a  material  badge 
of  fraud  in  these  cases.  As  to  the  objection  of  dehty, 
in  many  cases  delay  for  a  much  longer  period  has  been 
insisted  upon  in  vain;  as  in  BeaumotU  v.  Bmdtbee  (99). 
So,  m  the  late  case  of  PureeU  y.  iPNamara  ( 100)  all 
the  deeds  were  swept  away;  though  many  acts  of  ac- 
quiescence were  insisted  on. 

The  peculiar  protection,  given  by  the  Court  to  young 
heirs,  is  extended  beyond  the  strict  interpretation  of 
that  word;  comprehending  persons,  entitled  to  rever- 
sionary property  from  any  quarter;  persons  treating 
with   guardians;  or  those,   who  are    in  the  nature  of 

guardians ; 

(90)  Ante,  VoL  V,  486.         (100)  Post,  VoI.X(V,9l. 
VII,  699. 
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giiardians ;  for  it  is 'not  necessaryi  that  they  should  be 
so  strictly,  if  they  possess  property  in.  the  nature  of 
guardians :  Sir  John  BamardUion  y.  Lwgdad  ( 1 ). 
Gwyrme  v.  Heaton  (2).  Pierse  v.  Waring  (3  )•  The  prin- 
ciple of  the  relief  is  not  merely  youth  and  inexperience; 
for  any  transactiony  while  the  abeount  remains  unsettled^ 
jshall  be  set  aside,  as  long  as  one  party  is  in  the  power 
•of  the  other.  Another  class  of  agreement,  at  which 
the  Court  looks  with  great  jealousy,  is  that  betireen 
trustees  and  CeMtui  que  Trust:  a  subject,  upon  which 
Lord  Eldon  states  his  opinion  with  great  precision  in 
Gibson  v,  Jeyes  (4 \  Ex  parte  Lacey  (5),  and  Cofar  v, 
Treeotliick  (6) ;  that  a  trustee,  before  he  can  treat  with 
Jhis.  Ctf^^tit  que  Trusty  must  discharge  .himself  from  the 
office'  of  .trustee;  and  communicate  all  .the  ^knowledge 
he  has  acquired.  What  Lord  Hardwicie  says  in  Lord 
Chesterfield  v.  Janssen  (  7  ),  is  rational  and  sensible,  with 
reference  to  the  principle,  stated  by  Lord  EUkm;  that  it 
is  incumbent  upon  parties  in  such  a  dtnation  to  shewi 
that  all  is  fair  and  proper.  .     • 


.  As  to  the  doctrine  of  confirmation,  the  party  muit 
not  remain  in  the  situation,  in  which,  he  was,  when  the 
imposition  was  originally  practised,  upon  him;  whedier 
that  was  a  state  ^  of  ignorance  or  distress.  In  Cok  ▼« 
Gibban${i\  Cole  v.  Gibson {9%  and  TayUmr  y.BoA- 
fard{\Q\  the  ground,  lipon  which  transactions  of  this 
description  may  be  confirmed,  appears.    In  Lord  Chet" 

terfieU 


(1)  2ilA.ld8. 

(2)  ^Bro.  C.  C.  1. 

.  (3)  Cited  1  Ves.  380.  2  Fev. 
$48.  SUted  from  the  Ryfis^ 
ier^s  Book  in  Mr.  Cojfs  note, 
1  P.  Will  118.  See  Hatck 
T.  Hatch,  ante,  Vol.  IX,  292. 


(4)  Ante,  V0I..VI,  267. 

(5)  Ante,  VoL  VJ.  m. 

(6)  Ante,  Vol.  IX,  234. 

(7)  lAtLMl.  2F€i.l^. 

(8)  dP.  WiU.700. 
(0)  I  Vet.  503. 
(10)  2  Ves.  281. 
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terfieid  V.  Jans$en{il )  iheZ^ord  CktmeeUor  and  Judges         1806* 

Held,  that  the  party  conftrining  should  know  all  the  cbr        j^^^ 

cumstances:  and  should  stand  so  unconnected  with  the  ^, 

preceduig  transaction  as  to  have  the  complete  power  <^       Roy  At*. 

defermining,    as   upon   an    original    act,  -  whether  b^ 

wduld   do  it^    or  not.    In  Croufe  t^  Ballard (H)  Lord 

TAurhw  held  detoly,   ihat  the  ccmfirmatioh  could  not 

be  hyain  act  done  under  the  mfluenee  of  the  former 

transaction;  Cocking  v.  Prait  ( 13 ) ;  ondGr^th  v.  Trap^ 

utetf  there    cited;    where,    though   the  agreement  had 

been  confirmed  by  decree,  -  it  was  upon  *&  bifi  of  re* 

view  set    aside.     Wiseman  y.  Beaie(l^)  is   a    strong 

authority.      The    relief  is    administered,    not   only  for 

the  sake  of  the  individual,  but  upon  grounds  of  public 

policy. 

The  SoUdtor-Getieraly  Mr.  Alexander^  and  Mr* 
LeacA,  for  the  Defendants,  SmUh  and  his  Wife. 
The  law  of  this  Court  is  not,* that  a  trustee  may 
not  purchase  from  his  Cestui  que  inut{  15).  It  was 
never  determined,  that  a  contract  should  be  set  aside 
merely  upon  that  point;  and  Coles  v.  TreeotMck  is  an  ex-^ 
press  decision  to  the  contrary ;  and  was  not  under  any 
peculiar  Circumstances;  except  that  TVecotAick  knew) 
that  Coles,  to  whom  he  sold,  was  constituted  a  trustee 
for  the  sale  of  the  estate ;  and  consented  to>  sell  to  him  9 
yet  it  was  held,  that  the  contract  should  stand.  It  is 
true,  thie  Court  looks  with  great  jealousy  ux>on  a  contract 
between  such  parties;  and  it  is  incumbent  upon  the 
trustee,  if  a  suit  is  instituted  during  his  life,  to  prove, 
that  the  Cestui  que  trust  knew^  not  only  that  he  was 
sellii^  to  his  trustee,   but  also,  what  he  was  selling ; 

and 

(11)  1  Atk.  801.     2  Vet.         (14)  2  Vem.  121. 

125.  (16)  See  the  note,    anto, 

(12)  3  Bro.   C.  C.  117.      Vol.  Ill,  762,  to  W&ichcote 
Aate,  Vol.  I,  215.  v.  Lawrence, 

(13)  I  T«.  400. 
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M06.  and  diAt  be  had  all  Ae  infimoation  the  tmalee  conld 
give  him.  That  however  is  the  la/ir  of  the  Court  only 
where  the  transaction  is  impeached  during  the  life  of  die 

BoTAL.  tntttee:  imposing  upon  him  the  necessity  of  shewing 
the  purity  of  the  transaction  only  where  it  is  possible 
lor  him  to  do  so;  and  a  person,  who-  by  his  delay  hmm 
made  that  impossible^  as  in  this  instance,  cannot  ex- 
pect the  interference  of  the  Court.  The  trustee/ wii0 
alone  knew,  whether  the  infmnation  was  given,  and 
bU  the  other  circumstances,  died,  before  die  transaction 
was  impeached.  In  such  a  case  every  thing  is  to  be 
presumed  against  the  Plaintiff:  viz.  that  the  trustee 
could  have  shewn  to  the  satls&ction  of  the  Court  all  tlie 
drcumstances  relating  to  the  property,  as  well  as  the 
exact  amount  of  it. 

The  circumstances  of  the  subject  of  this  trust  must 
be  taken  into  consideration.  A  sale  immediately  after 
the  death  of  the  testatcnr  would  in  the  instance  of  a 
West  India  estate  have  been  most  destructive.  A  con* 
sidei^ble  part  of  the  property  consisted  of  debts ;  which 
could  not  be'  immediately  paid.  As  to  the  objectiosip 
that  the  consideration  was  not  immediately  paid,  the 
contract  was  to  pay,  not  in  ready  money,  but  by  in- 
stdments.  A  contract  cannot  be  set  aside  merely  apan 
the  inadequacy  of  the  consideration.  The  test^  le- 
plresented  as  Lord  I%urlaw*s  ( 16 ),  that  die  inequality 
most  be  so  gross  as  to  produce  an  exclamation,  de- 
pending upon  the  particular  disposition  and  temper  of 
the  Judge>  cannot  be  just.  This  must  also,  be  conridered 
with  reference  to  the  large  i»emium  upon  rendttanoee 
by  bills  payable  in  London:  so  that  100/.,  paid  in  the 
island,  wSl  not  be  more  than  75/.  here:  the  casualties 
and  fluctuation,   to  which   prc^rty  of  this  nature    is 

liable ; 

(16)  1  Bro.  C.  <X  8,  Gftynme  v.  JEhafon. 
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liable;  and  tihe  doubts  as  to  Moneys  tide;  subject  to 
which  VanheyUn  piirchased.  All  these  circumstances 
must  haye  great  weight  upon  the  question  as  to  the 
adequacy  of  the  consideration. 
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Then  the  transaction  of  1790  is  a  complete  con- 
firmation. Contracts,  that  are  considered  Iub  against 
public  policy,  are  to  be  laid  out  of  view,  not  admitting 
confirmation:  as  marriage-brocage  bonds,  ftc  But 
that  doctrine  is  never  applied  to  the  case  of  a  person,, 
taking  advantage  of  anotiier  in  a  bargain ;  and  the  case 
of  trustee  and  Cestui  que  trust  fall  witiiin  that  class. 
The  Court  has  said,  not  that  contracts  between  trus- 
tee and  Cestui  que  trust,  but  that  a  sale  by  a  trus- 
tee to  himself  shall  be  set  aside  on  principles  of 
public  p<dicy;  without  regard  to  the  fairness  of  tiie 
transaction.  *  The  case  of  Cole  v.  Gibbons  (17),  an  ex- 
tremely material  case,  detemuned  by  one  of  the  greatest 
of  your  Lordship's  predecessors,  Lord  Talbot,  has  esta* 
blished  the  law  upon  this  subject.  In  tiiis  case,  as  in 
that,  the  proposition  came  ttoai  Morse,  not  firom  Fan* 
heylin;  and  Mwse  had  attempted  to  sell  to  other 
persons.  That  is  an  instance  of  a  most  extravagant 
bargain:  advantage  taken  of  extreme  misery:  drcum^ 
stances,  to  which  the  original  transaction  in  this  case 
cannot  be  compared.  .  The  case  ( 18 ),  before  Lord  Couh 
per,  referred  to  in  the  note,  is  another  instance  of  con- 
firmation ;  where  the  first  transaction  was  tiie  effect  of 
distress.  Mr.  Cox  in  his  note  stateii  the  accurate  re- 
sult, that  the  party  must  be  fully  apprised  of  his 
right  to  be  reUeved,  &c.  TVyyfotir  v.  jRocA/brc{(19)  has 
no  application:  the  act  supposed  to  be  a  confirma- 
tion. 


(17)  3  P.  Witt.  290. 

(18)  3  P.  Will.  384,  note  E. 


(19)  9  Vt%.  S81. 
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don  being  as  much  tianted  by  fraud  as-  the  originat 
transaction* 

In  Crowe  v.  BdUard{9Q)  Lord  Thutlaw  ^iA,  not  mean, 
that  there  can  be  no  confirmation,  unless  the  original 
transaction  is  quite  undone  and  annihilated.  If  that  u 
the  effect,  there  would  be  inconsistency  m  describbg 
the  second  transaction  as  a  confirmation.  It  is  a  net 
transaction.  The  case  of  Beaumont  y^  Boultiee{i\) 
turned  upon  such  particular  circumstances,  that  it  can- 
not be  an  authority;  and  was  a  case,  not  of  con&> 
mation,  but  of  long  acquiescence  merely.  Purcellr, 
M^Namara  also  depends  upon  a  great  variety  of  ok 
cumstances.  If  the  party,  aware,  that  he  was  deceived, 
and  had  a  right  to  set  aside  the  transaction,  as  he  had 
not  Sk  knowledge  o£  the  accounts,  tipoti  mature  delibe- 
ration chooses,  in  consideration  o(  k  farther  sum  to 
say,  he  will  not  then  look  into  the  accounts,  but  wiH 
confirm  that  laransacdon^  which  he  knows  he  may  set 
aside,, it  would  be  impossible  to  impeach  that  oonfi^ 
mation:  yet  his,  eyeis  are  not. more  open  in  the  second 
transaction.  Heknow^  nothing  of  the  accounts  tben^ 
and  does  not  look  into  them.  Suppose  this  suit  com- 
promised: upon  the  same  ground,  the  Plaintiff  maj 
come  at  a  future  time ;  alleging,  that  still  ^  he  knows 
nothing  of  the  accounts;  and  therefore  is  entitled  to  set 
aside  the  compromise.  Is  it  possible  to  set  aside  thia 
'second  transaction,  five  years  afterwards;  upon  which 
7500/.  more  is  paid:  the  party  five  years  older;  a 
man  of  the  world;  guarded  against  transactiDg  with 
trustees,  and  with,  this  trustee  particularly?  If  that 
can  be  done,  there  caa  be  no  confirmadon.    The  con^ 

sequences 


(20)   9Bro.    a   C.    117. 
Ante,  Vol.  1, 215. 


(21)  Ante,  Vol.  V,    485, 
VII,  699*     ■ 
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lequeiices  of  the  delay  must  be  considered:  &miliea 
acting  upon  their  aupposed  rights;  potting  the  pro- 
perty  m  setdementi  and  applying  it  to  other  occasiont. 
The '  mischief  extends  far  beyond  the  mere  loss  of  e\i^ 
dence.  Admitting  the  rule^  requiring  the  trustee  to  give 
all  information  to  the  Cesiui  que  trust,  and  to  abew 
that  in  a  Court  of  Equity,  the  laches  creates  an  -  ex- 
ception* Upon  that  the  presumption  is  the  other 
way;  and  the  Cestui  que  trust  must  shew  clearly  by 
evidence,  that  a  fraud  has  been  committed.*  Upon 
Greenes  answer  it  must  be  presumed,  either  that  iUorw 
had  examined  the  accounts,  or,  that  VanheyUn  supposed 
he  had. 


sm 
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,Mr.  Perceval,  in  Reply. 
The  rule  is  clear,  that  a  trustee  cannot  buyfronr 
himself.  The  transaction  does  not  vary  his  situation 
and  character.  He  was  trustee  before ;  and  he  con^ 
tinues  so.  But  it  is  not  contended,*  that  a  trustee -may 
not  buy  from  his  Cestui  que  trust.  Suck  a  transac- 
tion is  however  attended  with  great  difficulty  ;*  and  can^ 
not  prevail,  except  under  such  drcumstanoes,  with  such 
guards  and  pro.tection,  ;accompanying  the  individual, 
that  the  trustee  will  be  enabled,  not  merely  to  answer  a 
case,  to  be  made  against  himt  but  to  shew  for  himself 
that  he  has  done  every  thing,  that  hia  duty  as  trus^ 
tee  required.  The  cases  before  Lord  JS/^oii,  who  with 
his  great. experience  in  the  principles  of  this  Court,  felt 
extremely  strong  upon  this  i>oint,  Gibson  Y.Jeyes {22), 
Exports  Laeey{SS\  and  Coks  v.  Trecothick{24f),  con- 
tain in  a  short  compass  the  principkis,  that  are  to  be  ap^ 
pUe4  to  this  case.  The  Court  must  be  satisfied^  that  all 
the  duties  of  the  character  have  been  performed.    It  is 

upon 

(22)  Ante,  Vol.  VI,  207.         (24)  Ante,  Vol.  IX,  2M. 

(23)  Ante,  Vol.  VI,  626. 


Vol.  XII. 


AA 


Digitized  byCjOOQlC 


MOIMB 


970  CASES  IN  CHANCERY. 

1800.  npon  him-  to  shew,  that  he  has  made  the  discloaoi«» 
and  gWen  ihe  fullest  consideratkm.  The  Cuim  qu 
truH  has  not  shetm  to  the  eontmry*  The  reason  ef 
BeTAU  this  protection  is,  not  that  the  trustee  actually  has  acre 
knowledge  than  die  Ciitui  que  tmut:  but  as  he  is  in  a 
ntuati<m,  which  may  probaUy  enable  him  to  know 
more,  the  general  rule  is  estabBshed,  that  he  shall  not 
deal,  unless  he  shews  distinctly,  that  he  has  done  all 
Ais,  and  guatded  the  interest  of  the  Cesiw  que  iruti, 
as  he  would  bare  guarded  it  in  a  sale  to  m  thiid 
person. 

The  circumstances  of  Coles  v.  Treeothicic  (S6)  ha^e  do 
analogy  to  such  a  case  as  this.  AH  the.  management 
of  the  sale  was  in  Mr.  Treeoihidt.  It  was  a  trust  only 
in  form:  the  trustees  not  interposing:  in  fact  a  aakhy 
the  CeHui  que  truH  himself,  harhig  all  meims.  of  know- 
ledge: the  trustees  haring  none.  Yet  the  Lard  Cheats 
eeUer  acknowledged,  that  it  was  a.  case  most  difficnlt  to 
be  made  outi  Trustees  continually  endeavour  to  get  ool 
of  this  rule ;  of  which  instances  fireqqendy  occur;  par- 
ticuladiy  upon  trusts  of  Weet  India  estates.  Evidenee 
lias  not  been  produced  of  the  youth  of  the  naintiff,  nor 
as  to  his  distiessb  He  had  no  probable  source  of  Wealth: 
ft  miliary  ofllcer,  the  natural  son  of  a  IFes^  India  mer- 
chant; and  this  is  met  only  by  general  evidence,  that 
ke  was  In  easy  drcamatances;  and  kept  a  csarriage  after- 
wards. 

As  to  the  ccmfirmation,  in  Orame  v.  BaUard(9l!i)  Lori 
2%urhfp  lays  down  the  true  princqple ;  that,  if  a  man 
gives  a  new  bond  nnd«r  an  idea^.that  t^  <dd  one  may 
be  enforced  i^ainst  hiyi,  there  is  no  conAempitiw ;  te  he 


(»)  Ante,  Vol.  IX,  234.      Yd.  I,  919;  sqs  f$g^  SM, 
(M)  3  iBro.  €.€.  117.  Ante,      and  the  note,  »l . 
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18  not  in  a  sitnadon  to  be  master  of  himself.  If  that 
were  not  the  principle,  suck  person  would  be  in  a  worse 
condition,  than  if  the  rule  did  not  exist.  The  Court 
must'lSierefore  see,  whether  in  this  transaction  of  1790 
Mor$e  stood  in  this  situation,  that  not  only  he,  dealing 
with  VankeyUnf  asserted  his  right  to  be  refieved  from 
that  bargain,  but  that  Vanheylin  acknowledged  that* 
The  result  of  the  cTidence  is,  that  VanheyUn  insisted 
upon  the  validity  of  the  conveyance ;  holding  over  hiifa 
the  effect  of  the  former  bargab.  This  therefore  is  not 
within'the  rule,  laid  down  by  Lord  Tkurlaw.  There  is 
no  more  foundation  for  the  confirmation  of  1790,  than 
for  the  original  contract  of  1785.  No  offer  appears  to 
relinquish  this  bargain.  These  circumstances  would  not 
amount  to  a  ratification ;  even  if  Morse  knew,  he  was  at 
liberty  to  relieve  himself  from  the  bargain ;  which  how- 
ever does  not  appear.  The  law  upon  this  subject  was 
not  known  at  that  period  ;  as  it  is  now.  The  conclusion 
is,  that  neither  can  the  original  contract  be  upheld,  nor 
the  confirmation:  the  recital  being  falsified;  viz.  that 
there  was  a  reference  to  Crreen  to  settle,  what  sum 
should  be  paid;  and  as  to  iAidX  Wiseman  y,  Beaie{37) 
is  a  strong  authority. 


1806. 


MORSB 

RotaL 


The  Lard  Chancellor. 
The  audiorities,  connected  with  this  case  are  not 
many;  and  the  principles  are  perfectly  dear.  One 
class  of  cases  is  that  of  contracts,  that  may  be  avoided, 
as  being  contrary  to  the  i>olicy  of  the  law ;  which  are 
interdjeted  for  the  wisest  reasons.  Of  that  kind  are  a 
*  deed  of  gift,  obtained  by  an  attorney  while  engaged  in 
the  buaineas  of  tbe  author  of  thai  gift ;  a  deed  by  an 
heir,  wbdn  of  age,  to  his  guardian;  purchases  of  re^ 

versions 
(27)  91  Vem.  131. 

chase  of  a   reversion  from  a  yoaog  heir,  «  trustee' 
self,;  set  aside  without  erijenee  of  frsnd. 


Cootrscts, 
eontrary  to  the 
policy  of  the 

of  gift  by  a 
client  to  en 
sttomey,byan 
heir  to  guar- 
dian, the  par- 
selliDg  to  bin* 
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IMM.  Tenions  firom. young  heirs,  when  of  age.  The  most  re- 
markable case  is  WeUes  v.  Aliddieiam (SS^;  in  wliich 
Lord  Thurlow  said,  Middletan  deserved  to  be,  and  under 
BoYAU  other  circumstances  might  have  been,  an  object  tif  thai 
party's  bounty ;  but  the  deed,  taken  by  an  attorney^ 
while  he  was  the  attorney  of  the  party,  could  not-  be 
supported  without  striking  at  the  root  of  property ;  re- 
ferring to  Waltnslejf  v.  Booth  { 29),  and  Sanderson  v. 
CloMse :  both  cases  of  an  attorney. 

To  that  class  of  cases  J  shall  add  the  case  of  a  trus- 
tee selling  to  himself.  Without  any  consideration  of 
fraud,  or  looking  beyond  the  relation  of  the  parties, 
that  contract  is  void.  In  the  case  of  the  assignee  or 
solicitor  under  a  Commission  of  Bankruptcy  purchasing 
the  property,  in  all  these  instances,  there  is  no  necessity 
for  evidence :  the  contract  is  interdicted  by  the  policy 
of  the  law.  I  have  no  diflSculty  in  saying,  I  should-  not 
have  regretted  to  have  found,  that  the  rule  extended  «ven 
to.  such  a  case  as  this.  Finding,  that  there  is  so  much 
diflSculty  in  3upportii\g  a  piurchase  by  a  -trustee  from 
the  Cestui  que  trust,  that  the  transaction  ought  to  be 
guarded  with  that  necessary  degree  of  jealousy,  running 
so  near  the  verge,  it  might  be  better  embraced  under 
the  policy  of  the  Law.  ; 

In  Ctibson  v.  Jeyes  ( SO ),  and  Ex  parte Laeey  {31  ),*Lord 
JS&foM  appears  to  have  stated,  that,  to  maintain  a  con- 
tract 

(28)  1  Cojo,  lis.    Cited  by      person  nnder  his  care.     A- 
the  loitl  Ckaneettor  from  a     ^rveaia  v.  Baie/cy,  XIV,  273. 
MS.     Cited  by  Lord  Ekbm,      Newman  v.  Payne^  II,  199. 
ChanoeUer,   ante.    Vol.  IX*      4  Bro.  C.  C.  35.    See  the 
2M.     in  Baiek    r.   Haich.     note,  ante.  If,  204. 
Also,    post,  XIII,    62.   in         (29)  2  ^f A.  19.  Ante^VoL 
ladjf  Orwumd  v.  Bnickmton.      11,  203,  and  the  note, 
and  138,  Wrigki  v.  Promf;         (30)  Ante,  VoLVI,  286; 
the  Case  of  a  Conveyance,      see  page  277. 
obtained  by  the  Keeper  of  a         (31)  Ante,  Vol.  VI»  826; 
House  for  Lonalics  firomt  a>     see  page  828. 
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tract- %etweeir  trustee  and  cestui  que  trust,  the  relation 
must  be  dissolved,  or  the  parties  must  agree  to  take  tbe 
characters  of  purchaser  and  vendor;  that  the  rule  does 
not  preclude  a  new  contract,  dismissing  the  trustee  from 
that  character.    If  the  relation  is  dissolved  altogether, 
they  cease  to  be  trustee  and  cestui  que  trust.    But  the 
language,    in  which  Lord  Eldon  expresses    himself  in 
Coles  V.  Trecothick{32)  sufficiently  explains    all,    that 
was  intended  by  those  former  passages.     His  Lordship 
in  -  that  case  says,  ''  a  trustee  may  buy  from  the  cestui 
*^  que  trust,  provided  there  is  a  distinct  and  clear  con- 
**  tract,  ascertained  to  be  such  after  a  jealous  and  scru* 
"  puloiis  examination  of  all  the  cif  cumstances,  that  the 
**  cestui    que  trust    intended  the    trustee   should   buy ; 
*'and-  there  is  no  fraud,  no  concealment,  no  advantage 
'^  taken,  by  the  trustee  of  information  acquired  by  him 
**  in  the  character  of  trustee.*'    As  to  the  efiect  of  in- 
adequacy of  consideration,    the  principle  is  there  put 
fidl  as  strong  as  I  should  be  disposed   to  put  it.    If 
the  Court  can  discover,  that  some  advantage  has  been 
taken,  some  ihformation  acquired,  which  the  other  did 
not  possess,  though  it  is  not  to  be  precisely  discovered, 
inadequacy,  without  going  to  the  length  of  requiring  it 
to* be  such  as  shocks  the  conscience,  will  go  a  vast  way 
to  constitute  fraud  (  33  )• 


1800. 


MORSB 

V. 
ROTAL. 


Effect  of  in- 
adequacy of 
consideration 
towards  con- 
stitnting  fraad. 


As  to  the  doctrine  of  confirmation,  it  stands  upon 
several  authorities;,  where  a  man,  having  been  de- 
frauded, with  complete  knowledge  chooses  to  come 
again  in  contact  with  the  person,  who  defrauded  him ; 
abandons  his  right  to  abrogate  the  contract ;  and  enters 
into  a  plain,  distinct,  transaction  of  confirmation.  But 
when  tbe  origihal  fraud  is  clearly  established  by  circum- 
stances, not  liable  to  doubt,    a  confirmation   of   such 

a  trans- 

(att)  Ante,  Vol.  IX,  234 ;  See  the  note,  VIII,  137. 
see  page  240.  Whalley  v.  Whalley^  1  Mer^ 

(33)    Ante,    Vol.  I,    210.      43G. 


Nature  and 
effect  of  coO" 
firmstion : 
clear  evidence 
necessary;  if 
fraud  has  been 
clearly  esta« 
blished. 
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1806.  8  transaction  is  so  inconsistent  with  jiuticef  80  lumatuiili 
so  likiely  to  be  connected  with  fraud,  thalt  it  ought  to 
be  watched  with  the  utmost  strictness,  and  to  stand  only 
Royal.  upon  the  clearest  evidence ;  ad  an  act,  done  with  all  the 
deliberation,  that  ought  to  attend  a  transactiont  Ae 
effect  of  which  is  to  ratify  that,  which  in  justice  ought 
never  to  have  taken  place. 

Effect  oflength  As  to  the  effect  of  length  of  time,  where  there  is  no 
of  time,  not  as  bar  by  the  Statute  of  Limitations,  a  Court  of  Eqoi^ 
a  bar  to  relief  ^i^ll  never  lay  down  as  a  general  proposition,  tbat 
against  fraud,  ^^^y^  ^^  f^^  ^^^^  imposition  has  been  practised,  ii 
. .  ^  ^  ^  established,  the  party  is  too  late ;  and  by  the  acddent 
of  the  death  of  the  person,  who  might  have  oontia* 
dieted  him,  shall  be  deprived  of  his  right  to  relief. 
The  true  operation  of  length  of  time  is  by  .way  of 
evidence;  and,  acknowledging  the  rule  as  to  dealingi 
between  a  trustee  and  the  cestui  que  inuif  and,  that 
the  transaction  should  be  more  narrowly  watched  than 
in  the  case  of  strangers,  yet  it  is  to  be  examined  ac- 
cording to  the  irules  of  evidence ;  standing  upon  the 
eternal  principles  of  justice;  and  recognised  by  the 
whole  tiieory  and  practice  of  the  law  of  Euglaad, 
Considered  in  that  way,  length  of  time  may  have  soaie 
operation  (34):  in  what  degree  depepds  upon  the  d> 
cumstances  of  thb  ease ;  which  are  peculiar.  Particular 
i^ttention  is  due  to  the  jomt  trust,  in  Vankejflbh 
MUehell  and  Grifen;  owing  therefore  a  joint  doty: 
Green  a  partner  with  Morse,  and  consignee*  At  the 
date  of  the  original  contract*  in  1786,  Morse  waf  an 
officer;  and  it  does  not  appear,  that  he  was  in  aoy 
particular  distress.  Green,  with  all  the  knowledge  he 
.  must  have  had  of  the  value  of  th^  real  and  personal 
estate,  and  who  had  marri^  the  sister  of  this  young 
man,  was  made  a  co^trustee ;  in  which  respect  this  in 
much  stronger  than  the  case  of  a  angle  trustee  and 

cestui 
(U)  Sea  tiie  note,  a^ite,  Vol.  II,  15. 
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€MfaM  fue  trust.    The  ibir  premunpfion  fiom  tsach  ai*        4608. 
^itiiMtftiiees  is,  that  impositioii  would  he  ayoided.    The        wT^^U 
Ohjectum  m  the  caaej  thiit  Juw  been  cited,  of  ^an  at*  p^ 

%oinmy,  having  the  party  in  his  power,  is  obviated  in  a  Roy^lL 
great  degree;  where  there  is  another  trustee,  oonseni* 
iog :  a  person  of  diis  description ;  who  derives  no  benefit 
Crom  the  contract.  This  is  a  peculiar  feature  in  the 
cause.  If  Gfr«^»  were  now  living,  and  proved^  that  this 
transaction  was  a  fraud,  committed  by  Vank^Un,  his 
testimony  would  not  be  entitled  to  any  respect;  the 
fiaud,  if  any,  being  conunitted  as  much  by  him,  as  by 

Another  circumstance,  deserving  attention,  is,  who  first 
made  the  proposition.  This  is  not  a  trustee,  lookini^ 
round  him;  and  fixing  his  eye  upon  this  property,  as 
mcreasmg  in  value.  It  is  in  evidence,  that  ilfor^^was 
determined  to  sell  it ;  and,  if  he  could  not  get  what  he 
wanted,'  that  he  would  put  it  up  at  Gammaj^a;  that 
he  firequently  teassed  Vanheylin  to  purchase  it ;  who  was 
reluctant ;  but  at  last  said,  he  would  go  the  lengUi  of 
giving  5000/.  The  debts,  due  to  the  estate  at  that  time, 
were  above  113,000/.:  m  1790  they  Were  118,000/.: 
debts  from  all  sorts  of  people:  at  a  great  distance! 
liable  to  accident,  from  the  situation,  in  the  West  In^ 
dies;  where  debts  and  estates  are  frequently  sold  upon 
terms,  that  at  first  have  the  appearance  of  firaud.  There 
is  nothing  like  preiium  affeciioms  here.  Yet  I  do  not 
join  in  any  panegyric  tipon  Vanheylm*B  conduct ;  though 
I  may  dbmiss  this  Bill ;  and  I  repeat,  that  I  should  not 
have  been  4B0rry  to  have  found,  that  the  rule  reached 
this  ease.  But  this  is  a  contract,  that  cannot  be  dis- 
solved except  upon  legal  principles. 

The  efiect  of  the  transaction  in  1790  is  this.  This 
gentleman,  pot  4  minor,    not  a  lunatic,  with  his  bro- 

tber-i 
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i806.         tliin>ib*liw^  <uAd  otb«p  aasiBtaiiee  near  hixn^  ttaib^,  AmM 
1^^^^       this  was  a  bett^  thing  than  hr . imagined*  at- tbe  date 
V  of  the  cantract  in  1785,  gofi  to  FoaAtfyfiii,-  not  diarging 

BoTAL.  iiioi^  US  having,  committed  a  fraud,  bvt  app^g  as  eedui 
qnte  iruH  to  a  person,  who  had  gained  an  .advantage, 
which  a  relation  at  least  ought  not  to  take;  deairii^, 
that^.  as  the  property  had:  improved,  either  the  contract 
should  1>e  dissolved,  or  Vanhejflm  should  give  him  what 
it  was  then  worth.  An  application  was  made  to  GreeMf 
as  a  common  friend :  each  party  standing  upcm  .  his 
right:  the  Plaintiff  insbting,  that  he  should. have  more; 
but  not  on  the  ground  of  fraud :  the  other  referring  to 
the  plaintiff's  own  brother-in-law,  standing  in  the  ^axofi 
cbtfracter  s^Vanheylin  :  a  man;  who  cannot  he  supposed 
to  c  have  .  an  interest  -  to  join  in  i^  breach  of  hia  trusty 
for; the  purpose  of  defraudipg  his'  Inrotber-in-law,  and 
throimig  money  into  the  hands  pf  another  .person,  .with 
whom  he  does  not  appear  to  have  been  connected.. 
There  is  no  evidence  of  collusion  widi  Vankejflm  for 
that  purpose, 

The  second  teansiictipn,  in  1790,  is  in  its  circum- 
stances npthing  like  another  fraud,  growing  out  .of  die 
fovmer:  the  act  of  a  man  of  full  age;  and  all  these 
dfcomstances  withm  his  reach  and  knowledge. 

It  does  nbt  rest  there.  At  this  time  the  Plaintiff 
had  by  no  means  a  tide  to  the  estate ;  and  it  is  plains 
be  was  perfectly  aware,  that  the  infirmity  of  his  title 
constituted  one  of  the  considerations  of  the  contract 
That  infirmity,  resting  upon  the  local  law,  ^  stood  upon 
4  claim  by  no  means  contemptible;  which  wiis  findly 
determined  at  the  Cockpit  with  great  consideration, 
upon  an  appeal  from  the  judgment  obtained  in  «/a- 
maica. 

'  The 
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Xhe  Plaintiff,  so  fitf  firom  attempting  to  rescbd  what 
kad  passed,  brought  an  action,  standing  npon  his  con- 
tract^ for  the  remainder  of  the  omsideration.  The  De« 
feodant  did  not,  as  in  Wisetnan  v. Beake{Z5 ),  endeavour 
to  drftm  him  into  a  ratification;  but  came  to  this  Court, 
to,. do. what  was  dishonest  certainly;  saying,  he  had  a 
right  to  the  money ;  but  there  was  a  warranty  in  the 
ooutract  of  his  title  to  the  estate ;  and  insisting,  that, 
until.it  was  seen,  what  became  ot  Edward  Morsels  claim, 
the.  action  should  be  enjoined.  The  Plaintiff,  with 
complete,  knowledge  of  all  the  circymstances,  ( and  he 
could  not  then  be  under  the  age  of  thirty,)  in  his  an- 
awer  to  that  bill  insists,  that  the  Court  should  dissolve 
the  injiwction  against  him;  and  would  have  obtained 
the  advantage  of  his  suit,  if  not  prevented  by  the  in<p 
solvency  of  FaaAey&Vs  estate;  from  which  he  took  a 
dividend,  founded  upon  that  contract,  the  existence  of 
which  he  now  denies.  Upon  the  case  of  Wiseman  v. 
Beaie,  if  that  case  is  to  be  considered  as  an  authority, 
I  da  not  view  this  in  the  light  of  con^npation,  but  as 
repelling  the  evidence* 


leoe. 


MORSB 
ROYAU 


The  point  upon  the  length  of  time  is  put  thus ;  tiiat 
I  must  shift^tiie  proof  firom  the  one  to  the  other.  I  do 
not  knoiwr,  that  I  am  to  go  that  length.  I  am  to  see, 
that  the  transaction  was  fair ;  that  no  advantage  was 
taken;  that  there  was  no  concealment.  Length  of 
time  operates  only,  as  it  do&  in  the  instance  of 
rights  of  way  and  .  other  incorporeal  hereditaments, 
upon  the  infirmity,  attending  all  human  testimony: 
where  witnesses  are  suffered  to  die,,  before  the  claim 
is  made,  much  is  to  be  presumed  against  it.  Charters, 
and  even  an  Act  of  Parliament,  as  Lord  Mansfield  says, 
have  been  presumed  ( 36  )•  In  the  instance  of  an  an- 
nuity, 


ESect  of 
length  of  time, 
as  evidence,  in 
the  instance  of 
incorporeal  her 
reditanients. 
Charters,  and 
even  an  Act  of 
Parliament 
presamedf 


(36)  2  Vern.  121. 

(96)  f$ee  ante,  UHhri^  v. 


Waller,  289;  and  the  note, 
A'ul.  II,  15, 
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18M«         riuiity,  open  to  objection  under  the  Act  of  ParBaaient  (ftt ), 

the  Act  being  imperative,  Lord  iZoMtyn  conndered  Ae 

Court  bound/  notwitfastandihg  the  party  bad  lain  by* 

RoYAU       B\it  hard  Kenyan*B  opinion  upon  that  was  ao  diflEerentt 

that,   where  I  pressed  a  case  upon  him,  the  party  not 

wi^^  wfewn^^  having  lain  by,  but  the  witness  bebg  dead,  imdttfaig, 

to  the  Annnitv  *^*^  *^®  ^^^  imperatively  bound  the  Court,  the  answer 

^^1^  of  Lord  Kenyan  was,  4hat  there  was  nothing  in  the  Act, 

binding  the  Court  to  believe  an  affidavit^  diat  could  not 

receive  contradiction.   In  Symmans  v.  Mortimer  (  S8  )  also 

Lord  Kenyan  say^^^e  length  of  time,  which  had  elapsed 

nnce  the  granting  of  the  annuity,  and  the  Defendant's 

having  lain  by  till  the  death  of  the  agent,  by  whom  tiie 

business  was  negotiated,    and  till   all. the   evidence  of 

the  transaction,  except  what  he  himself  had  disclosed, 

was  lost,  might  perhaps  have  been  a  sufficient  answer 

to  this  application* 

If  VanheyUn  was  living,  he  might  say,  the  ^ainliff 
had  fin  account;  and  there  were  witnesses,  who  couU 
prove  the  integrity  of  the  transaction.  How  is  it  po»- 
siUe,  that  length  of  time  shall  not  operate  in  this  way: 
not  to  induce  the  Court  to  refuse  to  hear  ihe  Plaintiff; 
but  diat  unfortunately  without  design  he  has  put  it  out 
jof  the  power  of  the  Coiirt  to  see  the  wrong  with  tii^ 
distinctness,  that  is  necessary,  in  drder  to  act. 

As  to  granting  an  issue,  the  case  could  not  be  made 
<mt  at  law.  The  evidence,  the  acquiescence,  and  the 
lengdi  of  time,  are  strong  against  the  claim.  Oreen 
b  dead,  and,  if  living,  he  could  not  upon  any  principle 
be  admitted  to  say,  a  co-trustee  and  relation  had 
been  engaged  in  a  scandalous  collusion  to  defiaud  the 
Plamtiff. 

The  Bill  was  dismissed,  without  costs. 

(37)  Statute  17  Geo.  Ill,  c.  2G,  repealed;  see  the  note, 
sate,  Vol.  II,  36,  (3B)  JfftcalV  Ann.  75. 
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GWYNNE,  Ex  parte.  ^^^^ 

AprUlBtk. 

'T^HE  petitioner  bad  sold  by  auction  timber,  wbicb  bad     Upon  the 

been  felled  upon  bis  estate ;  and  by  tbe  conditions  bankruptcy  of 

of  sale  tbe  purcbaser  was  upon  being  declared  so  to  give  ^  purchaser 

security  for  payment  of  tbe  purcbase-money  at  tbe  time    •     *{    i^     * 

stipulated.    That  was  not  done :  but  tbe  purcbaser  took  f^y^ j  whether 

away  part  of  tbe  timber:  paid  some  money  on  account;  iii^  vendor  has 

and  afterwards  became  bankrupt,     Tbe  petition  prayed,  a  lien,  and  may 

that  tbe  timber,  remaining  upon  tbe  estate  of  tbe  pe-  prove  the  de- 

titioner,  may  be  sold ;  tiiat  tbe  money  produced  by  tbe  fici«ncy,  Qk. 

sale  may  be  paid  to  tbe  petitioner  in  satisfaction  of  tbe    ^  *®  ™f 

sum  remaining  due  under  tbe  contract;    and  that  tbe      ^       ^  *^* 

,  1.,  ,  .1  1       »^»J  P"*  of 

petitioner  may  be  at  liberty  to  prove  the  residue  under  ^^  property 

tbe  Commission.  goM^  and  |^ 

payment  on 

Mr.  Cooke,  in  support  of  tbe  Petition*  accoant,  as 

Tbe  circumstances  of   this   case  raise    an   equitable  waiving  a 

lien:  Snee  v.  Prescot{39).    No  difference  occurs  upon  breach  of  the 

tbe  circumstande,  that  part  of  tbe  goods  remains  with  ®®°      ^^  .^, 

tbe  petitioner.  In  a  case  (40)  before  hord  Loughborough  ^^^^^  q^ 

it  was  beld,  that,  where  part  of  the  money  is  paid,  still 

ill  the  event    of  bankruptcy,    if  tbe  vendor    has  not 

parted  with  bis  propeMy,  be  has  a  right  to  consider  bis 

contract  valid:    and   may    prove   tbe  difference.    Tbe 

case  of  stoppage  in  transitu  does  not  resemble  tbe  case 

df  lien  in  this  respect :    in    tbe  latter    tbe  owner  has 

parted  with  bis  property ;  and  some   tiiird  person  has 

tbe  possession  of  it.     But  in  those  cases  it  has  been 

determined,  that  notwithstanding  payment  of  part  there 

may  be  a  stoppage  in  transitu:    Hodgson  v.  £oy(4I), 

Feisey.  Wratf{4&).    In  tbe  former  case  hord  Kenyon 

said, 

(39)  lAtk.^&.  (41)  7  Term  Rep.  440;    see 

(40)  msiJiify,  1BQ0.  psge  446. 

(42)  3  Ea$i,  93. 
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1800.         said^  the  question  was  not^  whether  the  contract  was  to 

C""^^^.         be  rescinded,  or  not ;  but,  if  the  vendor  could  get  back 
WYNNB  ■ 

EMort^  the  goods  to  his  possession,  he  had  an  equitable  lien.' 
In  Feiscv.  Wray  Lawrence y  Justice,  asks  (4S),  whether 
it  is  to  be  contended,  that  if  one,  to  whom  goods  are 
consigned|  accept  bills,  drawn  by  the  consignor  for  the 
yahie,  and  afterwards  becomes  bankrupt,  before  the  bilk 
are  paid,  in  consequence  of  which  the  drawer  is  obliged 
to  take  up  and  satisfy  the  bills,  yet  the  consignee  Is  en- 
titled to  have  the  goods  from  the  agent  of  the  consignor, 
who  stopped  them;  and  observes,  that  the  consignor 
is  entitled  to  Have  the  whole  value,  before  he  parts  with 
the  goods;  and  in  case  of  a  partial  payment  he,  who 
obtains  the  legal  possession,  id  entitled  to  keep  it ;  and 
if  the  vendor  has  a  right  to  stop  the  goods  in  iramitUt 
and  has  stopped  them,  he  has  a  lien  on  the  goods,  till 
the  whole  price  be  paid. 

7%e  Lord  Chancellors 
Have  you  any  case  of  an  entire  contract,  .a  partial 
4<Blivery,  and  stoppage  of  the  remainder? 

For  the  Petition* 
Sodergreen  v.  FUght  (44)  proves  that  proposition. 
There  the  contract  being  erttire,  and  part  delivered  by 
the  captain  without  receiving  the  freight,  hord  Kenytm 
held  him  to  have  a  lien  on  what  remained  for  the  whole 
freight,  including  the  freight  of  what  had  been  delivered. 
So'isDyer,  29,  b. 

These  cases  proceed  upon  this  ground,  that  the 
owner  has  a  right  to  consider  the  contract  as  subsist- 
ing^ and  has  a  lien  upon  the  part  of  the  goods  in  bis 
possession  for  the  performance  of  that  contract.    There 

could 

(49)  3  Eati,  06,  (44)  Cited  6  Eati,  022. 
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.could  be  no  liep,  if  the  contfact  wm  rescinded*    They         ISOCk 


GWTN^Bi 


could  not  therefore  .proceed  up0n  that  Th.e  qnestion 
of  lien  muflt  alway9  arise  upon  a  subsisting  contract  ^  ^rlc!^ 
Supposcj  part  of  the  property  was  delivered^  and  .  the 
remainder  was  to  be  sent  by  a  carrier ;  and  in  th^.  in- 
terval a  bankruptcy  takes  place :  might  not  the  owner 
stop  in  transUu ;  and,  if  he  did,  could  it  be  contended, 
that  he  should  not  be  pud  for  what  had  beendelirered? 
Ileal  property  c^mnot  upon  principle  be  distinguished 
irom  personal  with  referenoe  to  such  a  contract:. and 
there  is  no  doubt,  that  the  vendpr  of  real  estate,  having 
received  part,  has  a  lien  in  the  event  of  bankruptcy; 
giving  him  a  right  to  satisfaction  by  ft  sale,  and  to  .prove 
the  deficiency  as  a  debt  under  the  Commission.  How 
can  that  be  distingubhed  in  this  respect  from  a .  personal 
contract? 

The  SoUcitar  General,  for  the  Assignee*  . 
The  doctrine  as  to  stopping  in  transitu  is  not  appli- 
cable to  this  state  of  circumstances;  proceeding  upon 
the  ground,  that  it  is  not  top  late  to  k^ep  the  property, 
and  rescind  the  contract :  so  that  the  vendor  shall  not 
be  considered  as  a  creditor.  But  there  is  no  case,  in 
which  a  vendor,  choosmg  still  to, be  considered  a  cre- 
ditor upon  the  estate  of  the  vepdee,  can  stop  in  transitu. 
In  those  cases  the  contract  ipust  be  rescinded.  .  The 
only  question  is,  whether  this  is  within  the  authority 
of  Bowles  V.  Rogers  ( 45 ).  For  that  purpose  the  peti- 
tioner must  make  out,  that  a  contract  for  the  sale  of  trees 
is  of  the  same  nature  as  a  contract  for  the  sale  of  real 
estate.  It  has  been  held,  that  it  was  not  necessary, 
that  a  contract  for  the  sale  of.  timber  should  be .  in 
writing,  as  it  was  only  a  chattel.  This  timber  is  ac- 
tually cut.     The    lien    has    always  been    confined    to 

reel 

(45)  1  Cookers  Sank.  Laws,  123 ;  8th  edit,  by  Mr.  Roots, 
146. 
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real  estate;  aa  to  wluch  the  right  is  efear  upon  Po0ri^« 
/em  r.  Moore  {A6),  and  many  odier  cases.  Tfaisis  purely 
equitable  doctrine;  administered  also  in  bankruptcy; 
diat  the  party  may  not  be  put  to  file  a  b3L  But  iinat 
is  no  instance  of  that  lien  in  &yor.  of  the  rendor  of  a 
personal  chattel. 

I%e  Lord  Chanckllob. 
Is  there  is  «ny  instance  of  deUvety  of  the  key  of  t 
warehouse;  in  order,  that  the  purchaser  might  take 
outfit  his  own  election  what  he  had  purchased,  where, 
after  part  had  been  taken  away,  the  purchaser  become 
bankrupt:  could  the  vendor  stop  the  remainder? 

Mr.  Cooit^,  in  Reply. 
In  that  case  the  deliveiry  of  the  key  w;ouId  put  an  end 
to  the  right;  the  delivery  of  the  key  being  a  delifery 
of  tlie  whole. 


Stoppage  in 
tnauUu  upon 
the  ground  of 
equitable  lien* 
not  of  rescind- 
ing the  con- 
tract 


The  Lord  ChanceIlor. 
Soj  it  may  be  contended^  thUt  the  access  pven,  (or 
the  purpose  of  taking  away  the  property,  is  eqiUTalent 
to  dettvery  of  a  key.  In  Hodgsom  v.  Loy  (47)  Lord 
Kenyan  denies,  (hat  the  cases  as  to  stopping  in  irannin 
proceed  upon  the  ground  of  rescindihg  the  contract ;  and 
considers  diem  as  cases  of  equitabte  lien  (48).  There 
b  a  strong  analogy  between  this  case  and  Bowks  v. 
Eogere{4S) ;  except  that  tfie  one  is  a  case  of  real  estate, 
the  other  of  personal.     The  difficidty  I  have  at  present 


(46)  BAtk.212.  See  Tfim-  of  Equity  has  no  jfulsdictioo 
lery.JBayNS,  ante,  Vol.  IX,  by  bill  to  stop  ta  treuUu. 

900,  and  tb6  note,  VI,  480.  Goodhart  r.  Lowe,  8  Ac.  ^ 

(47)  7  Term  Rep.  440.  Walk.  340. 

<48)  The  actual  possession  (40)  1  Cepi^'%  JBM.  i»f 

must  be  regained.    A  Court  123;  8th  edit.  146. 
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k  thiflv  This  timber,  having  been  cut  down,  was  lying       .  IMO. 
npon  the  estate  of  the  petitioner;   and  the  bankrupt,      q^^!^^. 
having  been  solvent,  purchased  it,  took  away  part.    The      ^  parie. 
Ijbeftyto  go  there,  and  take  it  away,  is  just  as  much  as    Vendor's  lien 
ihe  ddivery  of  a  key.    There  is  no  instance  of  stopping  upon  a  sale  of 
jfi  itannim  where  there  has  been  delivery  of  part;  -  My  real  estate, 
firsi  impression  is  against  this  petition,  which  seems  in- 
consistent; seeking  to  establish  a  lien,  and  yet  to  prove 
under  the  Commission. 


The  Lord  Chancellor. 
The  difficulty  I  had  upon  this  case    still    remains;      AprillSd. 
and  the  point  can  be  determined  only  by  a  Court  of 
Law.    Where  the  sale  before  the  bankruptcy  has  pro-    No  stopping 
ceeded  to  the  length,  that  either  a  total  defivery  has  ^  troMmiu 
foDwed,  or  such  a  partial  delivery,  as  both  in  law  and  w«'«wvcrj 

.  equity  prevents  the  stoppage  ta  transitu,'  the  property       ^^ 
is  vested  in  the  purchaser;  and  then  it  is  impossible 
to  take  it  from  the  assignees,  who  might  bring  trover. 
A  fiurther  difficult  arises  upon  the  dause,   providing, 

,that  the  purchaser,  when  declared,  shall  give  security 
for  payment  of  the  purchase-money  at  the  time  men- 
tioned in  the  conditions*  That  security,  which  ought 
to  have  been  given  immediately,  never  was  given. '  The 
purdiaser  therefore  not  having  complied  with  the 
conditions  of  sale,  this  party  was  not  bound  to  deliver 
-the  timber;  aiid  therefore  the  contract  was  abandoned, 
and  (he  property  did  not  pass  to  the  purchaser.  Bat 
.after  the  time,,  at  Which  he  ought  to  have  given  we- 
ciirity,  which  was  immediately  upon  being  declared 
piurchaser,  he  took  away  part  of  Ae  timber :  whether 
by  consent,  or  not,  does  not  appftr;  and  part  of  the 
porcbase-money  was    received    uix>n    account.     That 

raises 


Digitized  byCjOOQlC 


381 


CASES  IN  CHANCERY. 


1806« 


OWYNIfB» 

Ek  parte. 


rabes  a  material  question  at  law ;  whether  thatia  not  a 
waiver. 

Therefore  let.  the  timber  remainipg  upon  the  estate  hfi 
sold,  and  an  action  of  trover  be  brought  by  the  aasigoeefl 
against  the  petitioner :  if  the  verdict  is  for  Ae  Plain- 
tiffs, the  money  to  be  paid  to  them ;  and  the  petitioner 
must  prove  his  whole  debt :  if  for  the  Defendant,  then, 
giving  credit  for  the  money  produced  by  the  sale,  he 
may  prove  the  residue. 


180G. 
Apnl  181/k 
and22d. 
Order  after 
the  death  of  a 
lonatic  for  pay- 
ment of  a  debt, 
via.  an  attor- 
ney's biU  upon 
a  retainer, 
over-reached 
by  the  lanacy ; 
and  no  report 
of  debts :   if  ' 
the  petition  is 
presented   in 
the  life  of  the 
lunatic. 

Bat  the  debt 
must  be  esta- 
blished at  law. 


M*DOUGAL,  Ex  parte. 

^HE  Master  disallowed  a  claim  bj^the  petitioner^  for 
his  bill  of  costs,  as  attorney  for  a  lunatic:'  the 
date  of  the  lunacy,  as  found  under  the  Ccxnmission, 
oveNreaching  the  period  of  the  alleged  retainer.  No 
report  was  made  under  the  reference,  to  inqwre,  what 
demands  were  outstanding  against  the  lunatic  and  his 
estate,  and  how  they  should  be  discharged.  The  lunatic 
died :  but  previously  to  his  death  the  petition  was  pre" 
sented;  praying  that  the  claim  may  be  admitted  ;  or  may 
be  put  in  a  course  of  trial. 

The  Attorney  General,  in  support  of  the  Petition. 
The  Solicitor  General,  admitting,,  that  Orders  in 
Lunacy  might  be  made  after  the  death  of  the  Ihnatic 
upon  a  report,  made  previously  (50),  objected,  that  in 
this  instance,  where  the  report  was  /lot  made  rio  di- 
rection c^  be  given  after  the  death  of  the  lunatic, 
that  will  have  the  Effect  H$f  administering  the  asiiets; 

'    citing 

(50)  Ex  parte  Grimeion,  Amb,  706* 
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citiog  two  late  caaes,  Oameft  Case  and  PochifCs  Case;         1806. 
and  observing,   that  •creditors  are  not  bound  in  lunacy    ^,^r^^ 
to  come  in,. as  under  a.  decree;  the  only  subject  of  '^^'       n^      i    * 
quirjr  IB  lunacy  b^iq;  the  benefit  of  the  lunatic,  the 
siate  of  his  affiiirs,  and  what  ought  to  be  allowed  for 
his  Amintenance. 


The  Lard  Chancellor. 
.  This  is  BO  far  the  subject  of  an  action,  as  the  Master,  '^pril2%L 
disallowing  the  claim,  has  submitted  to  the  Court,  that 
the  petitioner  must  estabfish  his  claim  at  law  against  the 
administrator.  The  question  afterwards  will  be,  whether 
I  have  authority  to  pay  out  of  the  assets  what  may  be 
recoyered  in  that  action.  My  opinion  is,  that  I  have 
that  authority.  In  the  two  late  cases,  Gamefs  Case^ 
and  Poehviis  Case^  the  petition  was  refused  bn  the' 
ground,  that  it  was  presented  after  the  death  of  the 
lunatic ;  after  the  time  therefore,  when  the  administrator 
was  entitled  to  full  possession.  But  this  petition  was 
preferred  during  the  life;  and  the  universal  course  in 
that  case  is  to  apply  the  fund  in  discharge  of  the 
different  creditors;  unless  there  is  reasonable  doubt, 
whether  the  debt  exists;  which  must  be  made  the  sub- 
ject of  consideration  at  law :  but,  when  it  is  ascertained, 
that  the  creditor  has  a  demand,  it  is  paid  out  of  the 
funds  of  the  lunatic.  In  this  instance  the  petition  was 
presented  during  the  life  of  the  lunatic,  who  has  died 
smce  ;^  and  the  only  difficulty  is  that,  which  is  pointed 
out  by  the  Master. 

Therefore  let  the  petidon  be  retained ;  that  the  peti- 
tioner may  bring-  an  action ;  and  the  sum,  that  shall  be 
found  due  by  the  verdict,  shall  be  paid  out  of  the  funds, 
belonging  to  the  lunatic. 

Vol.  XII.  B  B  , 
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U06. 
ApHind  BRUERE  v.  PEMBERTON. 

£xecutor  not  TN  this  cause  the  usual  decree  had  been  mad^  for 
charged  with  carrying  the  trusts  of  the  Wfll  into  execution ;  di- 
interest  for  a  j^^^j^g  ^.j^g  accounts,  &c.  The  Master  disallowed  the 
h  d  tain  d  ^^™  of.Sir  ^tephen  Lushington,  as  one  of  the  executors  . 
under  a  fair  ^^  ^^^  testator,  for  Conunbsion,  on  the  ground^  that  no 
misapprehen-  diarge  on  that  account  had  beeti  made  during  the  life 
aion  of  his  of  the  testator;  and  an  exception  to  the  Report  win 
right  to  it.  over-rukdr  The  effect  of  that  being,  that  a  balance  of 
Whether  in-^  above  2000/.  was  to  be.  acoounted  for  by  the  exteUtor» 
terest  can  be  ibe  parties,  interested  in  the  residue^  which  was  by  tht 
claimed  by  pe-  ^gj  directed  to  be  lud  in  real  estate,  to  be  aettled, 
Ution,  e  e-  Jq^i^^^  ^^t  the  executor  should  be  charged  witfi  ii^ 
no  direction  i^  *^"^^*  ^™®  *^  death  of  the  testator,  in  1793^  Tliat 
to  interest  claim  was  allowed  by  the  Master ;  and  an  exception  to 
QMore.  the  Report  upon  that  point  was  allowed,  without  pre^ 

Commission  judice  to  the  question,  as  to  interest,  to  be  pidd  hy  the 
not  allowed  to  oxecutor.  A  petition  was  presented ;-  praying,  that  the 
Executor;  no  executor  should  be  charged  with  uiterest  upon  the  ba« 
charge  on  that  hmce  in  his  hands  Itchb  the  death  of  the  testator,  hi 
account  having  1793^    xhe  decide  did  not  contain  any  direction  as  to 

5f*?  "?^®  '"  mterest.  The  executor  by  his  exammatieii  stated,  that 
TesUtor's  life.   ,     ,    -      ^       j     .  * 

he  had  not  made  intereat. 

Mr.  Richards  and  Mr.  TkanuMg  m  supporl  of  the 
Petition.--^The  SoUeiior  Genetal  for  ibe  parties 
entitled  in  remainder. 
The  cases  of  Longmore  v.  £room(51 ),  and  Raj^ael 
yf^.  Boehm  (59),  are  dear  authorities  for  charging  the  exe- 
cutor in  this  manner*    The  former  of  tfaoae  eaees  dkiA 

not 

(61)  Ante,  Vol.  Vir,  124. 

(52)  Ante,  Vol.  IX,  M.    Post,  XIII,  40»,  600. 
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not  proceed  upon  any  special  ground.    It  was  cited  iir  k         IBM4 
late  oa^e  of  WUdman  r.  Jackson,  before  the  Privy  Coun- 
cO,  as  proving  the  general  Law  of  the  Court ;  that  ah 
exeegtor,    having   large    balanees    in   his  hands,    must   Pai#BBRTOiv. 
without  any  special  circumstaneeb  be  charged  with  in- 
terest ;  which  was  admitted  by  the  Master  <^  the  Rbtts^ 
without  the  least  doubt  upon  it;    In  tins  case  Sir  Ste- 
phen  LusfUngton  never  gave  the  testator  any  reason  to* 
suppose,  that  he  intended  to  charge  Commission.    There' 
is  neither  contract  nor  intention  during  the  life  of  the 
testator  to  support  that  charge;  which  is  deferred  iSk 
after  his  death.    Though  interest  does  not  run  upon 
legacies   to    the    end    of   a    year   after   the    testator^a 
death,  in  the  case  of  a  residue  the  executor  is  bound- 
to  pay  what  he  has  received  for  interest  from  the  very 
moment  of  the  death.    The  subject  of  demand  is  a  re- 
sidue of  personal  estate  from  an  executor,  who  had  in 
his  hands  a  sum  of  money  admitted,  and.  not  recpiireft 
for  any  purposes  of  the  Will.    The  tenant  for  life  is 
entitled  to  the  interest  of  the  whole  residue.    If  a  clear 
residue  of  personal  estate  can  be  traced  into  the  hands 
of  an  executor,  and  it  can  be  shewn,  that  he  has  no 
use   for  that  money  except  for  the  residuary  legatee, 
the  executor  is  bound  to  make  interest  of  it  from  the 
very  moment,    in  which  it  comes   to   his  hands;    and 
those  who  are  entitled  to  the  interest,   must  not  suffer 
by  his  breach  of  duty.    The  Erection  in  Longmore  ▼• 
Broom  to  inquire,  when  the  balances  were  in  the  hands 
of  the  executor,    shews  the  principle.     The  delay  in 
making  this  demand ,  is  accounted  for.     The  parties  in- 
terested did  not  insist,  that  the  funds  should  be  brought 
into  Court  on  account  of  the  executor's  claim  to  re<- 
tain  the  charge  for  Commission.     Before  the  decision 
upon  that  claim  he  could  not  be  called  upon  to  pay 
the  fund  into  Courts   or  to  pay  interest    That  prin- 
cipal* fund,  which  was  the  property  of  the  testator  at 

B  B  2  the 
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the  tinie  of  his  death,  would  have  been  put  in  a  wliy 
of  carrying  interest ;  if  that  had  not  been  prevented  by 
that  chiim ;  which  appears  now  not  to  have  been  founded 
in  justice.  Misconduct  is  not  imputed  to  this  ezecator : 
but  he  claimed  that,  to  which  he  had  no  right,  and 
made  that  claim  after  the  death  of  the  testator,  whidi 
he  did  not  think  fit  to  raise  during  his  life.  He  is 
bound  therefore  to  indemnify  those,  who  are  interested, 
for  the  loss  arising  from  his  conduct.  By  the  general 
rtde  executors  are  bound,  as  an  act  of  duty,  to  lay  out 
the  funds,  so  as  to  produce  interest ;  and  when  he  had 
this  clear  balance  beyond  what  was  necessary  for  any 
purposes  of  the  Will,  no  period  for  the  commencement 
of  interest  can  be  pointed  out,  except  the  death  of  the 
testator.   . 


[  ♦889] 


It  win  be  contended  upon  the  examination,  put  in  by 
thia  executor,  that  he  has  not  made  interest  of  this 
fund.  Perhaps  be  has  not  But  has  he  not  made  ad- 
vantage of  any  property  in,  his  hands  ?  IF  he  has  placed 
it  with  his  banker,  with  whom  it  was  necessary  that.he 
should  keep  a  large  balance,  is  not  that  using  it  ?  Sup- 
pose, he  goes  farther ;  vesting  it  in  a  mercantile  concern; 
or' lodging  it  in  the  bank,  in  which  he  is  a  partner: 
that  is  hot  strictly  making  interest :  but  it  is  advantage 
derived :  every  banker  being  obliged  to  keep  by  him  a 
quantity  of  dead  Cash ;  and  the  iqiplication  of  the  trust- 
fund  to  that  purpose  would  leave  him  at  liberty  to  use 
his  own  property.  But  his  duty  required  him  to  make 
interest.  The  case  of  Raphael  y/Boehm  which  goes 
much  farther  thaji  this,  turned  upon  the  terms  of  the 
Will;  requiring  the  executor  to  make  interest  princi- 
pal. In  that  instance  the  executor  was  charged  in  a 
way,  in  which  it  was  dear  he  did  hot  m«ke  interest; 
^and,  with  half-yearly  rests;  which  is  very  unusual, 
upon  the  principle,  that  he  was  bound,  and  knei^  it,  to 

make 
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make  interest  of  the   interest   every  half-year.      It  is         18M. 

clear  from   these  authorities,   that,  if  the  duty  of  the 

exeeutor  requires  •  him    to   make  interest,   he  shall  be 

charged  with  it.  Pembbbton. 

Upon  the  objection  of  form,  the  decree  directs  an 
account  of  principal  and  interest.  It  is  competent  to 
the  parties  to  apply  now  for  what  they  might  have  had 
at  that  time;  and  which  belongs  to  them  as  much  as 
the  principal. 

Mr.  Perceval^  Mr.  Hollisi,  and  Mr.  Hariy  for  the 
Executor. 
.  In  Longmore,  v.  Broom  (53)  the  property  was  given 
to  the  executors,  in  trust  to  dispose  of  it  among  the 
objects  in  such  shares  and  proportions,  and  at  such 
time  or  times,  as  they  in  their  discretion  should  diink 
proper;  and  the  executors,  conceived,  that  they  had 
during  their  whole  lives  to  make  the  disposition.  The 
point  also  was  not  at  all  argued:  the  original  decree 
directing  an  account  of  balances  in  the  hands  of  the 
executors  from  year  to  year;  ifpon  which  nothing  was 
contended. 

Sdly,  Such  an  Order,  as  is  prayed,  cannot  be  made 
upon  petition,  unless  there  is  something  in  the  decree 
to  warrant  it  Formerly,  in  order  to  charge  interest 
upon  an  unliquidated  sum,  it  was  necessary  to  make  it 
part  of  the  bill. .  It  has  however  been  determined,  that 
by  decree  interest,  may  be  directed,  or  reserved  though 
not  claimed  by  the  bill  But  so  lately  as  in  the  case 
of  WeymoiUhy.  Botfer{5i\  interest  was  refused,  as  not 


(53)  Ante,  Vol  VII,  134.        (54)  Ante,  Vol.  h  416. 
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Idoe.  being  prayed    by  the   bilL     Afterwards   in  Creute  r. 

"^^^  Louih  (55),   before  the  Lords  Commis^onefSi  Ihe  ob^ 

Bruere       jection  was  taken,  that  interest  could  be  pven  only  upon 

Pemberton.  farther  directions,  not  upoh  a  petition  \   the  object  of 

which  is  only  to  execute  what  is  ordered  by  the  decree ; 

and  the  Lords  Commissioners  held,  that  it  ikiight  be  by 

petition.    But  that  was  reversed  by  Lord  Ho9slyn  after 

a  full  argument. 

The  Lard  Chancellor. 
I  am  struck  with  the  objection  as  io  the  form ;  upon 
which  it  will  be  necessary  to  look  into  the  case  ot  Crevxe 
V.  Louth,  As  to  the  circumstances  of  this  case,  I  am 
not  disposed  to  press  upop  executors.  It  is  dear,  Uiat 
Sir  Stephen  Lushington  would  have  been  entitled  to 
Commission ;  and  the  claim  was  determined  against  bun 
merely  on  the^  ground,  that  he  had  not  chitfged  it  k 
his  accounts  from  time  to  time$  and  the  judgment 
o(  the  Master  upon  that  is  perfectly  right  But,  until 
that  judgment  was  ^ven  against  this  executor,  be 
might  conceive,  that  he  was  in  the  dbmmon  case,  en« 
titled  to  it;  and,  if  he  made  no  profit,  under  these  dr- 
cumstances  it  vrill  deserve  consideration,  whether  hs 
should  be  charged. 


7%e  Lard  Chancellor. 
April  23d  :  Of  late  executors  have  been  brought  to  a  stricter  ac- 
count than  formerly.  I  find,  ( and  I  have  no  disposition 
to  alter  it,  or  to  affect  any  rule  concerning  executors,) 
that,  if  executors  ture  directed  to  lay  out  the  fiind,  so 
as  to  render  it  fruitful,  and  they  do  not  lay  it  ou^  but 

neglect 

(55)  4Bro.  C.  C.  157,  316.    Ante,  Vol.  II,  157 1  see  104, 
and  the  note. 
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negleet    their  trust,   they  shall   pay  kitexest.     But    k*        1800. 

«nmld  be  too  sereie  to  hold,  that  an  executor,  who  has       brijrrk 

brought  in  his  account,  fairly  making  a  daim,  that  api^ears  „^ 

to  turn,  and  to  the  Court  also,  to  be  just,  but  of  which    Pembbjblton. 

he  cannot  from  the  evidence,  furnish  by  his  own  Ube* 

rdky  in  not  making  the  charge  during  the  life  of  the 

testator,   avail  himself,  and  the  fund,  though  he   con-- 

sidered  it  to  be  his  own,  proves  by  the  judgment  of  the 

Court  to  be  not  his,  but  the  testator*^,  and  is  ordered 

to  be  paid  into  Court,  shall  be  nn  Uie  same  situationi 

as. if  he  had  known  it  to  be  the  testator's  property;  and 

had  neglected  his  trust.     No  instance  is  produced,  in 

which  the  Court  has  deah  so  strongly  and  liashly  with 

an  fixecutor.    This  petition  therefore  must  be  dismissed. 


If  it  was  necessary  to  determine  the  point  of  form, 
there  is  much  doubt,  whether  this  can  be  brought  be- 
fore the  Court  regularly  by  petition.  Lord  Ro$sUfn  re- 
versing the  Order  of  the  Lords  Commissioners,  held, 
that  the  office  of  a  petition  is  to  carry  a  decree  iiito 
execution.  But  it  is  not  necessary  in.  this  instance  to 
detenmne  this  point ;  for,  if  this  claim  of  interest  was 
before  me  upon  farther  directions,  my  judgment  under 
these  circumstanoes  would  be  the  same^ 


The  Petition  w^ss  dismiss^. 


COTTON  V.  HARVEY. 


1806. 

April  21s/. 

May  1th,  \9th. 

JuneBd,6ih. 


^ff^HIS   Bill    filed  against    a  Solicitor,   who    wag   the    The  Master 


executor  of  a  deceased  solicitor,  charged   that  the  not  ordered  to 

Defendant  had  made  use  of  the  papers  of  the  testator,  certify,  whe- 

fcr  the  purpose  of  obtaining  advantage  in  his  profession,       .'«  ?  "^"f 

■^  satisfied  with 

as 

the  production 

of  papers  by  a  party. 
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as  a  solicitor.  The  usual  decree  was  made,  for  an'ac* 
count  of. the  personal  estate,  &c. ;  and  an-  inquiry  was 
directed}  whether  any,  and  what,  advantage  had  been 
made  by  the  Defendant,  according  to  the  bitt ;  with  the 
usual  direction,  that  the  parties  shall  be  examined,  and 
produce  all  books,  papers,  &c.  as  the  Master  shall 
direct. 


A  motion  was  made  by  the  Plaintifi^  that  the  Master 
should  be  ordered  to « certify,  whether  he  was,  or  waa 
not,  sfitisfied  with  the  production  made  by  the  Defend- 
ant; uppn  the  ground,  that  it  appeared. by  the  Defend- 
ant's examination  and  affidavit,  that  certain  bills  of 
costs  were  in  his  possession,  which  he  had  not  pro- 
duced. 

The  Solicitor  General,  in  support  of  the  MdticMi. 
The  object  of  this  motion  is.  to  lay  a  foundation  f(ff 
an.  appeal  from  the  judgment  of  the  Master;  wbp  has 
refused  to  certify,  whether  }ie  is  or  is  not.  satisfied. 
The  Master  must  make  a.  certificate ;  and  this  is  t)ie 
only  mode  of  obtaining  it.  In  a  late  case  of  WUUy. 
Lupton  the  Court  received  an  applicatioUj  in.  some  re- 
spects, though  not  precisely,  similar.  The  subject  of 
the  suit  was  a  colliery.  An  order  was  made,  that  the 
Defendant  should  produce  before  the  Master  all  books, 
papers,  &c  This  motion  was  not  necessary:  the 
Master  immediately  upon  application  to  him  certify- 
ing,  that  he  was  satisfied  with  the  production.  An  ap- 
plication was  made  to  the  Court  for  an  order,  that  the 
Master  should  receive  fiurther  interrogatories  for  the 
examination  of  the  Defendant.  Upon  that  application 
Lord  Eldan  differed  fircmi  the  judgment  of  the  Master, 
that  the  production  was  satisfactory :  but  no  Order  was 
made :  the  Master  upon  intimation  to  him  of  the  Lofd 

Chan* 
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Chancellar'a  judgment  receiving  the  farther  interroga- 
tDries ;  •  and  the  result  of  the  farther  examination  was, 
that  the  most  material  book  had  been  withheld.  In  that 
ifistance  the  Master  certified,  not  that  there  had  been 
any  defaalt,  to  which  it  was  contended  his  certificate 
must  be  confined,  but;  that  he  was  satisfied;  merely  that 
the  opinion  of  the  Court  might  be  taken  by  way  of  ap- 
peal from  his  judgment 
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Mr.  fVm.  AgOTy  for  the  Defendant. 
This  motion  is  contrary  to  practice;  by  which  tlie 
•  Master  is  confined  to  negative  certificates.  The  only 
instance  of  an  affirmative  certificate  is  that  of  W/Ute  v. 
Lupton ;  which  is  not  an  authority  for  the  order  now 
desired;  being  an  application  by  way  of  appeal  from 
the  certificate,  which  the  Master  had  granted  volunta- 
rily :  this  motion  being  for  an  order  upon  the  Master  to 
certify  the  one  way  or  the  other.  The  most  convenient 
and  reasonable  course  is,  if*  there  is  reason  to  suppose* 
that  the  Defendant  has  not  made  a  full  disclosure,  to 
lay  a  ground  by  affidavit ;  stating  the  papers,  which  he 
ought  to  produce.  Some  aflSdavit  is  necessary;  as  thb 
is  a  suggestion,  that  the  Master  has  not  done  his  duty. 
The  motion,  of  which  notice  Las  been  given,  is,  that  the 
Master  shall  be  ordered  to  certify,  whether  the  Defen- 
dant has,  or  has  not,  produced  all,  or  any  of  the  bills 
of  costs,  directed  by  the  decree  to  be  produced ;  parti- 
cularly the  following;  then  specifying  bills  in  several 
difierent  causes.  The  order  desired  is  not  merely  unne- 
ceasary,  but  would  be  nugatory ;.  and  the  proper  mode 
of  appealing  from  the  Master's  judgment,  which  is  ad- 
mitted to  be,  that  the  Defendant  ought  not  to  produce 
those  particular  bills  of  costs,  is,  without  any  certificate^ 
an  application,  that  he  shall  in  addition  call  for  the  pro- 
duction of  those  bills. 

The 
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7%<rZror<l  ChavceiiLOR, 
I  findi  that  U  h  not  uauiJ,  when  the  Master  »  satis- 
fiedi  tha^  there  haa  been  a  fiiU  productbD,  to  certify 
his  satisfaetioii.  It  does  not  appear,  that  in  WiUe  v. 
Lupton  hord^UUm  would  not  have  made  the  order  de^ 
«red|  if  it  had  been  neeessary ;  and  the  result  of  farther 
interrogatories  exhibited  was,  that  nmterial  papers  were 
found,  notwithstanding  the  affinnatire  certificate  of  the 
Master;  and  they  were  produced  without  an  order. 
There  must  be  some  mode  of  conectfaig  the  Blaster's 
^idgmrat,  if  he  has  been  satisfied,  when  he  ought  not 
fo  have  been  satJsSed.  There  is  a  dear  right  to  an  in- 
^uu^,   whether  the  Defisndant  hw   such  papers,    or 


A  motion  was  afterwards  made  upon  the  merits,  that 
the  Plaintiff  may  be  at  liberty  to  exhibit  fresh  interro- 
gatories :  the  SoUcitor  General  insisting,  that  the  De- 
fendant had  not  given  sufficient  evidence,  that  he  had 
produced  all  the  papers  in  his  possession.  By  a  farther 
/examination,  the  first  being  held  insufficient,  he  stated, 
that  he  had  several  bills  of  costs,  w|iich  he  was  ready 
to  produce,  and  which  would  shew  all,  that  he  had 
made,  &c.  (following  the  ro^rrogatories ).  Afterwards, 
jbaving  brought  in  some  papers,  but  many,  to  which  he 
bad  referred,  not  being  forthconung,  he  made  a  general 
affidavit,  that  be  had  brought  in  all  he  could  find, 

^e  motion  stood  over,  to  give  the  Defendant  an  op- 
portunity of  making  a  more  particular  affidavit;  and 
be  afterw^ds  admitted,  tb.^t  ))e  had  discovered  other 
papers. 
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GREENAWAV  v.  ADAMS.  Hay  I2tk 

mdl3ih. 
nnHE  bill  prayed    the   specific    perfonnance    of   an     CoreDant  ia 
agreement  by  the  Defendant  to  sell  her  interest  in  a  lease  not  to 
a  public-house  at  Greenwich  to  the  Plaintiff  Greenaway\  let,  set,  or  de*- 
who  stated  hunself  toT>e  a  trustee  for  the  other  Plam-  «*|»o»  **»«  ?«*«♦ 
tiS  Drummand;  or,  in  case  the  Defendant  cannot  make  "*"®*»  ®'  ^Y 
a  good  title,  that  she  may  be  decreed  to  refund  the  de-  ^^   *  - 

posit,  with  interest,  and  alsd  make  satisfaction  to  Drum*  ^^  Term  witb- 
mond  for  the  loss  or  injury  he  has  or  may  have  sus*  put  consent 
tained  by  the  non-performance  of  Ae  agreement ;  and  restrains  as- 
that  an  issue  may  be  directed  to  try,  what  loss  and  in-  signment. 
jury  the  Plaintiff  has  so  sustained  $    or  a  reference  to     Vendor  upon 
the  Master,  objecUontothe 

title  sold  to 
another  after 
The  interest  of  the  Defendant  was  the  rendue  of  a  notice  that  she 

lease   for  S6  years,   granted  to  her  late  husband,  and  wonld  do  so» 

bequeathed  by  him  to  her.    An  objection  was  taken  to  if  the  tide 

the  title;  on  the  ground,  that  the  tenant  was  restrained  was  refused. 

from  assigning  without  Ae  licence  of  the  landlord  by  the  ^^^^^  »  Bill 

followmg  covenant  in  the  lease:  ^^'^  /  *P^^^^^ 

performance  - 

>.  A    •.    1       1        I         . ,    »  .      ^ ,         . .  or  an  Issue,  or 

*^  And  also  that  the  said  Jom  Adams,  his  executors  reference  to 

^  or  administrators,   ahall  not  nor  will  at  any  time  or  ascertain  the 

^^  times  ^hereafter,' let,  set,  or  demise,  the  before  men*  loss  of  the  first 

''  tiooed    messuage    or  tenement  and  premises  or  any  purchaser  a 

''part  thereof,    to  any  person  or  persons  whomsoever  reference  was 

^'for  aH  oranypart  of  the  said  term  of  aSyeara  heie-  ^"ctednpon 

•'by  denused  without    the  consent  in' writing    of   the    c^nLimT 

''said  Jvkm  White  and  EUxabeth  Judith   his  wife,  or  ^,,^1^!^^' 

''  the  survivor  of  them,  or    the  hsm    and  assigns  of     As  to  the 

^  the  said  John  Whiter  for  that  purpose  first  had  and  principle,  Qiu 

«  obtained.** 

That  covenant  was  followed  by  a  proviso  for  making 
void  the  lease    upon  such  letting,   setting,    or   demis- 
ing. 
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ing.  When  the  objection  was  taken^  the  Defendant  in- 
sisted upon  her  right  to  assign  without  the  concurrence 
of  the  lessor :  and  gave  notice  to  the  PLiintiff^  that,  if 
he  would  not  take  the  title,  she  would  dispose  of  it  to 
another ;  which  she  afterwards  did.  The  Plaintiff  paid 
lOOL  into  Court  under  an  Order. 


The  Plaintiff  Dntmmond  went  into  evidence  of  spe- 
cial damage  by  disposing  of  another  business,  in  which 
he  was  engaged,  in  consequence  of  having  entered  into 
the  agreement  with  the  Defendant,  and  for  the  express 
puirpose  of  paying  the  purchase-money. 

Mr.  Alexander  and  Mr.  Thanuan^  for  the  Pbuntiff. 
The  first  question  is  upon  the  construction  of  this 
covenant.  The  word  **  assign"  is  not  contained  in  it: 
but  the  intention  of  both  parties  to  prevent  assignment 
is  dear :  not  only  from  the  nature  of  the  provision,  but 
also  from  the  expressions,  that  are  used.  The  con- 
struction cannot  be,  that  an  under-lease  only  is  pro- 
hibited. The  expression  is,  '^  for  aU  or  any  part  of  the 
**  term.*'  A  transfer  for  all  the  term  is  nothing  but 
an  assignment.  No  case  has  occurred  upon  such 
words  as  these:  but  a  question  has  frequently  arisen 
upon  the  converse  of  them;  whether  the  lessee. has. by 
under-letting  committed  a  breach  of  a  covenant  against 
assigning.  Against  that  many  reasons  maybe  uiged: 
the  original  lessee  still  continuing  the  tenant:  the 
relation  of  landlord  and*  tenant  therefore  not  bdng 
changed.  But,  conadering  the  converse  of  that  cas^ 
what  motive  can  be  imagined,  inducing  the  lessor  to 
restrain  an  underlease,  and  to  permit  an  absolute  *  as- 
signment of  the  term?  The  words  of  this  covenant^ 
import  an  assignment  of  the  term:  one  of  the  worda 
**  set"  being  used  in  the   common  technical  expression 

of 
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of  odnTeyancen  '' set'oTer."  The  strict '  technical  inn*  1806. 
port  of  the  wwd  "  Denuse,"  from  the  vorb  "  JDimitto,"  _  "'^^ 
abo  18  any  transfer  or  conveyance;  though   by  habit  it  ,,, 

18  generally  used  to  denote  a  partiid  transfer  by  way  of  Adams. 
lease.  That  term  is  applied  to  estates  in  fee-simple  . 
and  fee-tail,  according  to  Lord  Coke {66) \  who  iises  the 
terms  ''  demise  ^  and  "  conveyance  *'  as  synonymous. 
The  words  used  in  this  covenant  therefore  cannot  be 
limited  .to  ui  undQr4ease.  The  object  of  such  restrictive 
dauses  is  to  guard  against  the  change  of  a  tenant,  a 
ehange  in  the  occupation;  applying  with  more  force  to 
a  transfer  of  the  whole.  • 

The  next  question  is  as  to  the  relief  prayed  in  the 
alternative:  either  an  issue,  or  a  reference  to  the 
Master,  to  ascertain  the  damage  sustained  by  the  Blain- 
tiff  by  the  default  of  the  Defendant ;  if  she  cannot  per- 
form her  contract :  and,  if  the  Court  has  the  jurisdic- 
tion, whether  a  case  is  made  for  that  relief.  The 
jurisdicfion  steinds  upon  reason,  supported  by  autho- 
rity.  The  Defendant,  having  parted  with  the  premises, 
has-  deprived  herself  of  the  power  of  performing  the 
contract  When  the  bill  was  filed,  die  Plaintiff  cdi))d 
not  tell,  that  she  would  not  previously  to  the  Report 
procure  the  lessor's  concurrence:  as  she  might  ckar 
the  title  by  getting  in  incumbrances,  &c.  ( 57 ).  The 
bill  therefore  is  proper.  This  relief  was  given  by  Lord 
Kenyan  in  the  case  of  Denton  y.  Stuart  (S6):  stated  by 
Mr.  Fohblanque,  and  by  Lord  RedesdaiCf  and  the  present 
SoUcitoT'-General,  in  Brodie  v.  St:  Paul (59).    It  is  true, 

that 
.   (66)  ^lmt.8tat.We$tm.2.    •  176,  180:  vol.  ii.  438.     See 

(67)  See  Jenkim  w! Hiles,  post,  Vol.  XVII,  276,  Todd 
ante,  Vol.  VI,  646 ;  and  the  v.  Gee,  that  case  stated  froui 
note,  666.  Sir  Samuel  RomiUys  note. 

(68)  in  Chancery,  J«^  4,  (50)  Ante,  Vol.  1,  325; 
1786.  1  Fanb.  Treat.  Eq.  43,      sec  page  329. 
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that  is  the  only  case  for  this  jurisdiction :  but  it  te  Sil 
express  and  considetable  afithority:  frequendj  referred 
•  to,  and  always  with  respect.  No  other  instaaoe  otn  be 
found;  as  the  case  seldom  occurs  in  specie*  It  very 
rarely  happens,  that  a  Defendant  insisting,  that  he  has 
a  good  title,  pending  the  suit  disables  himself  from  per*- 
forming  the  contract.  That  is  out  of  the  range  of  the 
general  cases  of  specific  performance.  The  distinction 
cannot  be,  as  represented  by  Mr.  Fimblanque  .ita  one 
passage(60),  between  a  reference  to  the  Master  and  ais 
issue,  Qucndmn  danmifieains.  They  must  proceed  upon 
the  same  principle. 

Mr.  WeihereU  and  Mr.  Otregg,  fdr  the  Defendant. 
Upon  the  construction  of  the  covenanti  the  term 
''  DiijMeio^  is  much  too  vague  as  the  definition  of  the 
assignment  of  a  lease.  The  distinction  between  co- 
venants against  assigning  and  underletting  is  clearly  siet« 
tied.  In  Cruso  v.  Bugby{&\ )  the  most  general  worde 
were  held  not  to  restrain,  an  under-l^ase;  Imd  thd 
Court  notices  the  distinction  between  a  partial  and  a 
total  change  of  the  occupancy.  In  Doe  v.  Carter  {GSi) 
also  the  words  were  yery  general.  Since  these  autho- 
rities a  dear  difiference  has  been  marked  between  a 
covenant  restraining  an  nnder-lease^;  and  a  covenant 
against,  assignment  of  the  whole  interest.  Provisoes  in 
all  covenants .  are  to  be  construed  strictly.  There  is 
no  instance  of  an*  assignment,  included,  (ts  witiiin  the 
meaning  of  such  words  as  these ;  having  the  peculiar 
signification  of  lease  ^only.  The  words  **  set  **  and 
''  ki  **  are  synonymous ;  and  the  former  has  no  con- 
nection with  the  expression  **  set  over,"  used  in  con- 
veyancing* .  *  * 

2dly, 


(60)  1  Timh.  Tr.  Eq.  176. 

(61)  2  Black,  766.  3  TFt/f.234. 


(62)  8  Term  Rep.  67. 
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i^ly,  tJiidek*  the  dnmmstatices  the  Plaintiff  abafldofted         IBOB. 

tbecontraol:  mid  ghve  the  Defendant  a  riglif  to  sell  td  q^^^^^^^'^ 
atiothar.    He  had  notice  from  the  Defendant,  that,  if  he  p^ 

would  not  take  iBucSh  tide  As  she  had,  Bhe  would  seB  to       AiiAiii* 
another ;  afi  ini  Popi^  v.  Simps&n  (68)* 

Sdly,  If  the  Pldntiff  has  aiiy  case,  it  is  only  for  da« 
mages  at  law,  not  for  a  specific  performance ;  which  in 
consequence  of  his  dereliction  of  the  contract  is  now  inl«- 
practicable.  There  fe  inconsistency  in  claiming  a  specific 
performance  afteV  objecting  to  the  title^  and  permitting  « 
sale  to  another  person*  How  can  the  Decree  be  maclet 
Can  the  Court  under  these  circumstances  direct  the  tenafU 
to  apply  to  the  landlord?  The  case  of  Denton  v.  Stnari 
in  open  to  objection  upon  principle;  and  is  unsupported 
by  authority. 

.  Mr.  Alexander,  in  Reply. .  ^ 

The  Plaintitf  so  far  from  abandoning  the  eonttacff 
|>aid  into  Couft  100/.  There  is  no  doubt  upon  the 
meaning  of  under-letting,  for  a  part  of  the  term :  but 
what  can  b^  the  difierence  between  demising  for  the 
whole  term  and  assigning?  There  is  no  other  mode  df 
doing  justice  in  this  case,  which  is  not  a  case  of  lit^U 
dated  damages,  but  of  penialty  for  non-perfortnancdf 
than  that,  which  was  adopted  in  Denton  v.  Stuart.:  an 
authority,  not  only  never  over-ruled,  but  that  has  never 
«ven  snflfered  any  discountenance.  There  is  no  other 
case,  b  which  such  circumstances,  as  are  found  in  that 
easei  and  this,  have  occurred. 

The  Master,  of  the  Rolls. 
It  is  hardly  possiMe,  that  there  eould  be  any  misuff" 
defstanding  with  regard  to  the  nature  of  the  objection, 

upon 

(63)  Ante,  Vol.  V,    146.      147.   W^iHv.Fotjumhe.WoV 
See  as  to  that  ease  the  note,      XI,  397. 
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upon  the  restrictiTe  clause,  taken  by  the  PlidttttflT; 
which  must  have  been  known  firom  seeiiig  it.  The  De- 
fendant distincdy  admits,  that  the  ol^ection  was.  shaped 
in  that  manner,  that  the  Plaintiff  said,  not  diat  the  De- 
fendant could  not  make  a  title ;  but,'  that  she  could 
not  make  a  title  without  the  concurrence  of  the  lessor. 
The  answer  is,  that  she  can  without  his  coftcurrence 
maka  a  title ;  and  if  he  will  not  take  it,  she  wiH  dis- 
pose of  it  to  another  person.  They  split  therefore 
upon  the  construction  of  the 'covenant;  and  the  De* 
fendant  insists,  the  FlaihtUT  was  bound  to  take  the 
title ;  as  it  was  offered  by  her.  The  question  is,  which 
of  them  was  right.  If  the  Defendant  was  wrong;  she 
has  no  right  to  say,  the  Plaintiff  desired  an  unreasoift* 
able  thing. 

* 
I  have  no  doubt  upon  the  construction  of  this  co- 
venant. Thb  case  is  not  like  CriMo  v.  JBi^Ay(64>; 
where  all  the  words  of  the  covenant  could  have  distinct 
effect  and  operation,  without  referring  at.  all  to  an 
under-lease;  And  it  did.  not  necessarily  foUow,  that  the 
lessor,  as  he  did  not  choose,  that  the  tenant  should 
assign,  therefore  intended  to  restrain  under-rletti^g.  But 
upon  the  other  hand  it  would  be  very  strange,  if  the 
landlord  meant  to  restrain  underletting,  that  he  should 
not  mean  to  forbid  the  tenant  to  part  with  the  whole 
interest.  Clearly,  both  according  to  the  letter  and 
the  spirit,  this  covenant  did  restrain  assignment  with- 
out licence.  The  Plaintiff  is  therefore  right  in  his 
construction  of  the  covenant;  and  the  Defendant  was 
wrong  in  saying,  she  would  not  even  atten^ipt  to  perfect 
her  title.  If  she  had  attempted  it,»and  the  landlord 
had  refused  his  consent,  that  might  have  created  a  dif- 
ferent question :  but  as  it  stood,  when .  the  BiB  was  filed, 

the 

(64)  2 Black  7G6.    3  Wib.,'atM.  . 
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tiie  Plaintiff  was  r%bt;  insutng,  tjhat  the  Defendant  1800. 

should  do  what  she  could  to  give  him  a  good  title,  qj^^^^^ 

Afterwards  she  rendered,  herself  incapable  of  performr  ,,. 

ing  the  contract.    It  is  impossible  therefore  to  decree  a  Adams. 
specific  perfoianance  of  what  she  is'  Unable  to  do. 

It  is  insisted)  on  one  side,  that  in  that  state  of  circum- 
stances all,   that  the  Court  can  do,  is  to  dismiss  the 
Bill,  and  leave  the  Plamtiff.to  Law;  on  the  other  side^ 
that,  though' the  Court  cannot  give  the  specific  relief, 
priginalfy  prayed,  it  may  give  some  reCef ;  and,  if  so, 
this  is  a  case,  in  which  relief  ought  to.  be  given.    That 
IS  contended  upon  the  authority  (tf  Denioi^  v.  Stuart  (  65 ) 
That  case  is  90  shortly  stated  in  any  account  of  it,  that 
I  have  seen,  that  it  is  impossible  to  collect  distinctly  the 
principle,  upon  which  it  was  decided.  .  It  may  be  very 
probably  from  that  defect,,  that  I  have  ever  entertained 
any  doubt   upon    the   principle    of '  that   case.      The 
party,  injured  by  the  non*perfonnance  of  a  contract, 
has  the  choice  to  resort  either  to  a  Court  of  Law  for 
damages,   or  to  a  Court  of  Equity  for .  a  specific  per- 
formance.   If  the  Court  does  not  think  fit  to  decree  a 
specific  performance^   or  ^ds,   that  the  contract  can- 
not be  specifically  performed,  either  way  I  should  have 
thought  there  was  equaUy  an  end  of  its  jurisdiction ; 
for  in  the  one  case  the  Court  does  not  see  reason  to 
exercise  the  jurisdiction :  in  the  other  the  Court  finds 
no  room  for  the  exerdse  of  it.    It  seems,  that  the  con- 
sequence pught  to  be,  that  the  party  must  seek  his  re- 
medy at  Law.    However  the  case  of  Denton  v.  Stuart 
is  a  decision  in  point  against  that  proposition ;  and  the 
species  faeti  is  precisely  the  same  as  in  this  case  :  for  in 
'that  the  inability  of  the  party  to  perform  the  'contract 

grew 

(65)  In  Chancery,  July  4,     129.    XVIl,  276;  where  it 
1786.    1  Fonft.  TV.  Eq.  43,      is    sUted   from   Sir  SatHuel 
176.     Vol.  II,   438.     Cited      RamiUtf%  note, 
ante,  1, 329.  Post,  Vol.  XIV, 

V0L.XU.  CC 
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tIMNf.         gt^ew  out  of  an  «ct  done  by  the  pittty»  after  liie 

^'vw  tract,  had   been   entered  .  into.    In  that  case  how  fior 

OnKBNAWAT   i^du^^y^y^  Bieant  the  princtpk  to  extend,  I  do  not 

AiiAMS.       know;  but  it  is  dear,  he  thought,  this  Coort  oo^t  to 

give  damages ;  and  m  my  oinnion  there  is  no  differenee 

in  principle,  whether  the  damages  tre  to  be  assessed  by 

stn  issue  or  a  reference  to  the  Master  ^  for  tbe  qnestioB 

b  upon  the  principle ;.  wbelher  the  Coort  can  give  the 

party  ceSef  in  that  way^ 

Notwidistanding  dieae  doubts,  in  a  case  pradady 
file  same  mm  Ibat,  I  ahall  yieU  my  donbts  to  the  au- 
thority of  L<nrd  Kentf&m;  and  will  fidkw  the  coorae  fab 
Lorddiip  took.  Prdbabfy,  if  I  had  the  benefit  of  aeefaig 
Ae  statement  and  detekpement  of  the  principfe^  i^n 
%rliich  he  acted,  I  should  be  perfectly  seconcfled  to  it. 
I  gbe  credit  to  tlie  decision,  tiiough  so  shortly  stated ; 
as  having  pioceeded  i^n  a  proper  priiidple.  Upon 
Ae  whole,  I  think  mysdf  bound  to  foBow  the  authority 
Df  tfaat  case : .  as  havibg  never  been  over-ruled  by  any 
aubsequent  decision.  I  shisU  dierefore  make  pteciady 
the  same  decree.  I  think  the  Master  jiist  {ts  competent 
to  dedde  thb  as  a  jury/  It^mnst  consiat  pmr^ly  of  pe- 
cumary  compensation  (46  )• 

(W)  See  post,  GwUSm  v.  SSfoae,  Vol.  XIY,  128.  Tedd 
V.  Gee,  XVII,  278, 


Rolls* 

leotl.  BATEr.  SCALES. 

JH^aofA. 
Trustees  ondarTN  thb  suit,  institoled  by  psflrtiesy  claiming  under  a 
ambvspresea-        marriage  setdmnent,  against  the  surviving  trustee, 
tatfea,  that  the  jirho  was  abo  the  executor  of  the  other  trustee,  deeesoed. 
Fond  was  In-  ^ 

vested  in  « 

Stock,  eharged  with  Interest  at  6  j»«fceal.  apon  the  ssme  principle  as  if 
they  hsd  sold  out  Stock,  and  utfed  the  money :  viz.  sn  optioa  to  thm 
CetUd  f¥e  mm  to  have  the  actaal  profit,  or  5  per  eeiti. 
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llie  naintifis  Bought  to  charge  th^  Defendant  with  inte«        IMB; 

reat  at  5  fer  cent,  upon  the  adnuaaion^  of  a  repieaetitaw 

tion  by  the  trustees,  that  they  had  stock  to  the  amount 

dtSOOL  standing  in  dteir  names,  in  1777;    accounting       SoalbiTv 

fer  the  dividends ;  and  settfing  an  account,  as  for  stocky 

in  1784^  though  there  was  no  sudi  fund :  the  Defendant 

reipresmting,  that,  with  the  c&ncorrence  a(Bai^  and  his 

urife.  Home,  the  deceased  trustee,  kept  the  money,  and* 

was  to  account  fbr.it  as  stock.'  .  ^ 

Mr.  Richards  andJMbr.  HaU,  for  the  Plaintiffs. 
The  representation,  now  made  by  the  Defendant,  is, 
that  in  1777  he  and  the  other  trustee  had  not  the 
stodL  i  but  thai  he  is  wiffing  now  to  give  the  fund,  as 
stock  at  that  time;  having  used  the  money,  and  dealt 
in  the  funds  from  Aat  time  to  t£is.  That  is  not  the 
proper  course  of  di^Jing  betwten  trustee  and  cestui 
que  trust.  It  is  clear,  the  trustees  had  in  their  hands 
property,  that  was  worth  and  would  have  purchased. 
300/.  stock;  and  the  Defendant  is  charged,  net  upon' 
speculatk>n,  but  upon  his  admission;  that  they  had 
the  fund ;  that  they  never  made  an  appropriation ;  and 
that  they  have  been  dealing  witfi  it,  as  they  thought- 
fit.  Therefore,  if  charged  mth  diat  fund,  and  5L  per 
cent,  upon  it,  they  are  not  charged  with  more  than  is 
usual  in  such  cases,  upon  the  principle,  that  a  trus- 
tee having  the  fund  in  his  hands,  and  using  it  as  his 
own,  the  cestui  que  trust  shafl  have  the  greatest  ad- 
vantage, that  could  have  been  made  of  it;  having  an 
option  to  take  what  has  been  actually  made ;  or,  if  that 
does  not  appear  5/.  per  cent,  which  at  least  must  be 
supposed  to  have  been  made.  A  trustee,  representing 
himself  to  have  this  fund  m  1777,  must  be  considered 
in  the  same  situation  as  if  he  had  sold  or  converted  the 
stock ;  in  which  case  the  settled  rule^  giving  an  option 
-  CCS  either 
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1M6.         ^dier  to  hare  the  gfook  replaced,  or  to  take  tlie  jnoney 

^r^  with  5L  per  eeja.  would  prevaQ.    The  authoriti^y  esta- 

9^  bliflhing  that  are  Hurrisom  v.  Harriim{&7),  Bosfaci  y. 

Scales.       BlakeneyidS),  and  the  late  case,  Pocock  t.  Redding- 

ion  ( 69  ).    These  Plaiiitiffs  are  therefore  entitled  to  have 

the  capital  replaced,  and  the  difierenoe  between  the' 

dividends^  for  which  they  4ffer  to  account,  and  5L  per 

ceni.  from  1777. 

Mr.  Alexander  and  Mr.  Thamion,  for  the  De- 
fendant* 
The  principle  of  the  cases  referred  to  is  admitted; 
but  it  is  not  applicable.  The  answer  to  this  charge  is, 
that  Bate  and  his  wi^e  knew*  that  the  trustees  had 
this  money;  and  wished  ITom^,  who  was  a  man  of 
fortune,  to  keep  it  iqpon  his  personal  security.  They 
could  not  be  imposed  upon  by  the  atcount.  The  under- 
standing was,  that,  though  the  account  was  taken,  asif 
die  fund  existed  in  Ae  shape  of  stock,  it  was  no  more 
ihui  that  Home  was  bound  by  his  personal  liabiUiy  for 
so.  much  stock.  If  the  fund  never  vras  invested,'  and 
that  was  occasioned  by  the  ceetui  que  trust,  what  ground 
is  there  for  taking  it  as  at  a  particular  day?  This  does 
not  lesemljle  the  case,  where  a  specific  fund  can  be 
foDowed. 

Mr«  Richards,  in  Reply,  insisted,  that  to  support  the 
claim  i^punst  the  trustees,  it  was  sufficient  to.  esta* 
blish,  that  they  had  represented,,  that  there  was  stock; 
and  that  the  concurrence  of  the  Plaintifis  was  not  made 
out. 

Tke 

(pn  2  Aik.  121.  and  the    references  *  in    the 

(68)  2  Bro.  C.  C.  063.  notes,  707.    Vol.  I,  90,  90. 

Ante,  Vol.  V,  704; 
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.If  the  sum  had  been    otiguiaDjr  invested    hi  stockj         -^P^ 
there  mnst  have  been  some  thnej  at  which  it  ceased  to        *    ^ 
he  stock;  and.  then  the  admitted  principle  would  apply.      .  Scales. 
It  is  just  the  same,  whether  he  had  it  actually,,  or  by 
his  representation  is  ta  be  taken  as  bound.    See  the 
eo;isequenee ;    supposing,    that  representation  could,  be 
made  without  any  interference  against  the  tirustee,   ex* 
cept,  that,  when  die  felsehood  of  the  representation  is 
discovered,  he  should  invest  the  fund  in  stock.    The 
trustee  might  always  take'  his  chance  of  being  able  to 
purchase  stoick  upon  a  subsequent  day  at  a  less  price. 
He  shall  not   have  that    chance.      I  will  take   him  to 
have  had  4t,  and  to  have  sold  it.    When  a  trustee  sells 
out  stock,  there  is  a  chance^  tliat  the  stodc  may  rise; 
so  that  a  loss  may  be  incuired  by  him  upon  reinvesting 
the  money.    That  however  is  not  considered :  but .  he  iis 
held  to  account  upon  the  principle,  that  he  might  have 
itad  a  profit. 

K  this  was  a  representation  of  a  falsehood,  to  which 
Mr.  Bai^  was  privy,  then  at  least  to  the  extent  of  his 
interest,  he  could  not  set  up  a  claim ;  and  it  b  doubt- 
lid,  whether  any  one  could,  for  then  the  trustee  would 
pot    have  deceived  any  person.     It  would  be  a  mere 
contract,  that  they  would   take  his  security  instead  of 
funded  security;  and  all  they  could  desire  would  be^ 
that  he  should  give  them  funds,  whenever  they  chose 
to   ask  for    them.     The  parents  were  contracting  for 
their  children;  and  the  chQdren  could  not  have  insisted 
upon  his  doing  more  than  .h^  originally  undertook  to 
the;  party  contracting.    These  is  no  evidence,  that  Mr. 
Baie,  was  privy  to  the  fact,    that  there  was  no  stock. 
The  evidence  is  rather  the  other  way.    It  is  not  proved, 
that  there  wa&  no  stock.     On  the  contrary,  from  the 

evidence 


Digitized  byCjOOQlC 


406 


1806. 


•9. 
SCALBS. 


CASES  IN  CHANCERY. 

evidence  it  appears  probable,  t^tat  thcie  wis  MNiie.  I 
consider  the  case  of  a  representation^  that.tfai^  stock 
did  adst  as  precisely  aparidlel  case  to  the  actaal < 
ence  of  the  fund  in  stock  upon  that  day;  whieh 
was  B(Jd  out. 


Upon  the  whole,    the  Plaintiffi  are  entided  to  what 

they  pray.  * 


1CM)6. 
May  i2M. 
13M,  I9th. 
Examination 
to  the  credit 
of  Witness  can 
only  be  by  Or* 
der  upon  |ipe- 
cial  applica- 
tion, with  no- 
tioe,  whether 
before  or  after 
Pablication. 

Therefore  evi- 
dence taken  to 
that  point  up- 
on the  exami- 
nation in  chief 
suppressed,  as 
impertinent. 


MILL  9.  MILL. 

nPHE  UIV  filed  by  the  heir  at  law  and  nnt  of  Ub 

•  i^galnst  a  person,  claiming  as  deidsee  under  sufsfal 
'testamejprtary  instruments,  and  as  ((feditMP  by  *  4n  an- 
nuity, secured  by  the  bond  of  the  testator,  ebargidt 
that  at  the  time  these  instruments  were  executed,  the 
testator  was  incapable  of  doing  any  valid  iket;  and  tiiat 
diey  were  obtained  by  undue  ihflnence ;  and  i^yad  an 
account  of  the  "personal  estate ;  and,  that  tb^  tafidlty  of 
the  testamentary  instruments  and  the  bond  nay  be  proved. 
The  ahswer  denied  the  charges  of  the  biD;  and  insiatod 
Upon  the  sanitjF^of  the  testator.  This  parties  wail  mio 
OTidehce:  and  the  Defendant  texatnined  his  witnoascs 
in  chief  to  the  character  and  credit  of  the  Plaintiff's 
witnesses. 

'  A  motion  Vas  made  by  the  Plitetiff  kit  a  ipefe^tocfl 
to  the  Master  to  look  into  the  btent>gatofieS|  ezhfUled 
by  the  Defendant  before  the  Ckmunissidners  and  Exa* 
miner  for  the  exammation  of  die  Defendants  wit- 
nesses in  this  cause,  and  into  the  depositions  AereupoB 
taken,   and  to  certify,  whether  the  said  interrogatories 

and 
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•ad  defiositioiur,  and  whu&»  if  any  of  them  are  leading,         180$. 
seandalouBj  or  impertinent;  or  aeek to  impeadi  tfaecrer 
4ibail7  of  the  PlaintifTa  witnesses. 

Mr&  Ctdlenf  in  auppprt  of  the  Motion* 
The  courao  taken  by  this  Defendantf  examining  hia 
lown  witnesaes  in  chief  to  the  charaeter  wd  credit  of 
the  Fbintiff 'a  witne^ipea,  ia  contrary  to  a  Standing  Or- 
der of  the  Court<70),  the  eatabliahed  practice,  and  to 
zeaaon.  The  character  and  credit  of  thewitneaaea  are 
«ot  in  iaaue.  The  anawer  merely  denying  the  cbargcft 
c£  influence,  and  inaating,  that  the.  teatator  waa  of 
fiound  nnnd,  ftc.  no  particular  drcumatancea  atated, 
aiothing  but  Ae  aanitf  of  the  testator  waa  in  iaaue,  and 
die  doe  esectttion  of  the  Will.  The  only  way  in  which 
0gk  .examination  can  be  had  to  character  and  credit  ia 
by  k»re  of.  the  Court,  upBn  a  apecial  appfication  and 
noticfs:  otherwise  it  ia  impertinent  The  terms  of  ibe 
Standing  Order  ahew,  that  it  appliea  to  the  .period  be- 
fore poblicatbn.  The  Plamtiff.  ia  therefore  entitled  to 
the  reference  or  thia  examination^  conaidered  aa  a  apeciea 
of  hnpertinenee. 

Mrw  Psreemd,  Mr.  Riehmrds,  and  Mr.  Lewis,  foi;  the 
Ddendant,  reaiated  the  application ;  inaisting,  that  the 
anthoritiea  referred  to  apply  only  to  caaea  after  publica- 
tkm  pasaed;  and  <itingPurceU  v.  M^Namara  (71 ),  and 
Car/i»y.AtMMt(7£). 

Tke  Lord  Chauccuor. 
.   The.  object  of  thia  motfen  ia  to  auppreaa  kilcrrQg»> 
toriea  and  Ae  depoaitions,.  taken  under  them,  aa  lead- 

(70)  Ofden    m  Chmuxryy        (71)  Ante,  Vol.  VIII,  324; 
106.     ffyoll't  Pr.  Reg.  196.     see  the  note,  327. 
fltaiTf  Vh.  Pr.  374.  (70)   Ante,    Vol.  X,  40, 

TToocf  ¥.  ITaMertoa,  IX,  146, 
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ing,  scandalous,  and  impertinent;  and  under  the  'latter 
description  are  represented  thosey  which  go  to  the  ex- 
amination of  the  credit  of  the  Pliiintiff's  witnesaea. 
The  point  is  of  great  importance;  wheth^  i^n  tfie 
examination  in  chief)  where  a  Plaintiff  attempts  to 
prove  his  case  bjr  persons  of  infamous  character,  the 
answer  to  it  consisting  perhaps  entirely  of  an  attack 
upon  the  character  of  the  witnesses,  the  Defendant 
cannot  meet  the  Plaintiff's  case  by  shewing,  that  his 
witnesses  are  not  worthy  of  credit.  The  only  ques- 
tion ia«  in  what  manner  that  can  be  done:  whether  in 
the  original  examination:  or  whether  before  publicaticHi 
'the  examination  must  be  confined  to  the. merits;  and 
the  examination  as  to  credit  is  to  be  left  to  a  special 
application  to  the  Court  afterwards.  The  expression 
in  the  Order  (73),  that  this  is  to  be  sparingly  granted, 
is  not  very  intelligible;  for  if  credit  can  be  impeached 
upon  the  original  exainination  before  publication,  die 
-other  party  must  of  course  be  allowed  to  support  it. 
'At  law,  the  Plaintiff  having  proved  his  case,  the  De- 
fendant may  call  witnesses  to  shew,,  that  the  Plaintiff's 
witnesses  are  from  their  character  not  to  be  believed^ 
and  goes  into  no  other  case.  The  only  question  here  is 
how,  and  at  what  particular  stage  imd' period  of  die 
cause  this  is  to  be  done ;  and  convenience  may  have 
given  rise  to  one  rule  or  another.  .  It  appears  to  me 
better,  that  this  should  be  done  upon  special  applica- 
tion :  stating,  that  such  witnesses  have  been  examhied ; 
that  the  party  can  invade  their  testimony:  and  praying 
liberty  to  do  so.  Then  the  other  comes  prepared ;  and 
^e  Court  wiU^  judge  whether  it  b  liecessary,  or  not 
But  I  will  take  the  means  of  having  this*  point  setded 
widi  precisibfi. 


The 


(78)  Ord.  Ck.  106. 
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Tile  Lord  Chancellor.  idoe. 

*    I  ^aye  looked  into  the  books  of  practice  upon  tins      M^jfWth, 
fmnt:   aad  consulted  the  Evaimnttrs ;  imd  I  find  the         Mill 
practice  peift<idy  settled,  that  this'  examinacion  to  credit  v. 

cannot  be  had  without  a  special  Order  upon  application  Mill, 
to  the  Court,  and  notice  to  the  party.  I  Imve  also 
mentioned  it  to  Lord  £Alofi;  whose  opinion  is  clear, 
that  such  is  the  course^  I  was  very  glad  Ur  find  the 
practiee  settled  with  great  precision ;  and  should  have 
felt  much  regret  in  finding  it  afloat  upon  such  a  pdnt, 


7|ie^fer^nce  w^s  dirppt^ciaccordinglyt 


Rolls* 
BARKER  r.  BARKER.  .     •  IMS. 

"'^    ^    "        JIfaySO/JL 
JOHN  BARKER   hj  his  Will,  dated  the.  24Ch  bf    Bevls6,inde. 
^    January,  179«,  devised  all  his  freehold  estktes  to  '•"•'  ^^  >"«• 
iSir  George  Chad  and  his  heirs;  to  hold  to  tHe  use  of  JJ**J„^  jf  *  J* 
Robert  Wikori  and   Charles  Dunham,   their  executors,  .      livimr  at 
&c;  fi)r  the  term  of  1000  years;  ^nd,  subject  thereto,  ^^  de^Ah  of 

"•  '     to  the  Testotor, 

who  should 
altttntweBty*-five,  for  life,  with  remaitider  to  her  first  and  other  sons 
in  tail  male :. remainders  over;  sabjeot  to  a  trust  for  debts,  and  accumu-' 
latipnof  tile  sarplos  rents  and  profits,  until  a  son  or  daughter  should 
first  come  to.  the  actual  possession  of  the  estates  or  receipt  of  the  rents  i 
after  that  period  such  person  to  take  the  sorplas  rents.;  and  the  sarplos 
of  the  accamulatioo,  after  payment  of  the  debts,  to  be  paid  to  such  per- 
son or  persons,  who  by  the  limitation  shoald  first  come  to  the  actual 
possession  of  the  estates,  or  receipt  of  the  rents  and  profits* 

A  daughter  living  at  the  death  of  the  testator,  and  having  attained 
tt|(eoty-five,  Qniitiedto  possesaion  of  the  estate  and  to  the  accumulated 
fund. 
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to  the  use  of  William  Mason  woA  his  heirft  ;  upon  ^tnist, 
in  case  Jante^  Barker  should  have  no  itolie  male  Jigr  Jftffy 
iioit^^  his  wife,  livi^  at  the  testator's  death,  that  MoMom 
and  his  heirs  should  stand  sdsed,  subjeet,  to  the  tesaib 
in  trust  for  such  daughter  of  Jame9  BarJbsr,  as  sbooU 
be  living  at  the  testator's  death;  first  attaniii^  her  age 
of  twenty-five  years,  during  her  life,  without  impeach'" 
ment  of  waste ;  remainder*  to  tnistees  to  ptescrrc  eoa* 
tingent  remainders ;  remainder  to  the  first  and  other  i 
of; such  daughter  in  tul  male;  with  similar 
to  the  otfier  daughters;  remainder  to  the  heirs  of  tb^ 
testator. 


The  trust  of  the  term  was  declared  among  odier 
things  out  of  the  rents  and  profits  of  the  said  estates, 
or  by  demise,  mortgage,  or  sale,  of  the  said  teim,  or 
by  all  or  any  of  the  ways  and  means  aforesaid,  or  by 
any  other  lawfiil  or  reasonable  ways  and  means,  to  pay 
certain  annuities  and  portions ;  and  upon  farther*  trust, 
in  case  the  testator's  personal  estate,  after  bequeathed 
to  be  applied  in  discharge  of  his  just  d^ts  and  foneial 
eipences,  should  &11  short,  and  not  be  sufficient  to  pay 
off  the  sam^,  by  the  ways  and  means  before  mentioned 
to.  levy  and  raise  such  sum  or  sums  of  money  as  his 
personal  estate  should  fidl  short  of,  and  not  be  suffident 
to  pay  off  his  just  debts  and  funeral  etpences;  and  to 
pay  and  apply  the  money  so  raised  in  aid  of  his  per- 
sonal estate,  towarda  satisfiustion  and  disdiarge  of  lus 
said  debts  and  fiineralezpenoes;  and  he  directed,  tiiat 
no  sale  or  mortgage  should  be  made  of  A  or  any  part 
of  the  said  premises,  tmtil  some  or  one  of  the  several 
iSums  directed  to  be  raised  under  the  trusts  of  the  said 
term  should  be  payable ;  and  thai  after  the  performance 
of  the  several  trusts  declared  concerning  the  ten%  the 
trustees  should  permit  Matom .  and  his  heirs  to  accu- 
mulate and  improve  the  surplus  rents  and  profits,  until 

the 
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tbe  ^Umt,  or  only,  or  some  of  mick  bods  or  daugbdaft        1800^ 
of  his  brodier  should  fint  come  to  the  actoal  poaaeanoQ      b^kkbe 
of  his  said  estates,  or   the  receipt  of  Ale  rents;  and  p, 

after  that  period  to  permit  suc^  persons,  who  from  BamkmMt 
time  to  time,,  daring  the  performance  of  the  trusts  of 
the  said  term  of  1000  years,  should  be  entided  to 
the  possession,  &c.  to  take  the  residue  and.  surplus 
of  the  rents  and  profits  of  the  said  term  of  1000 
years  as  afi^resaid,  to  and  for  his  and  their  own  use 
and  benefit;,  and  that  as  to  all  the  rents,  issues,  and 
.  forofits,  of  his  said  estates,  which  should  have  accu* 
mulated  after  payment  of  all  Us  just  debts,  annuitie^^ 
aqd  yearly  payments,  his  Will  was,  tihai  William  Masam 
should  pay  the  same  to  the  person  or  persons,  who 
by.  the  limitation  therein  should  first  come  to  the 
actual  possession  of  the  estates,  or  the  receipt  of 
the  rent  and  profits  therec^;  and  he  authorised  Ma* 
son  to  cut  and  sell  timber;  and  the  money  arising 
Aerefrott  he.  ordered  to  be-  ai^ed  in  discharging  Us 
debts. 

After  the  usual  Decree,  and  Reports  of  the  Master,  . 
iitating,  that  the  persohal  estate  was  insuffident.  for  the 
debts,  ascertaining  the  defideney,  and  approving  a  pro* 
posal  for  raising  a  necessary  sum  by  mortgage  Of  the 
premise^  comprized  in  die  term,  an  Order  was  made.&r 
thai  purpose;  and  that  the  money  so  raised  should  be 
paid  into  the  Bank,  and  applied  in  payment  of  ihie  debts ; 
and,  a  Receiver  hnving  been  appointed,  the  rents  and 
profits  accumulated  to  the  amount  of  6880/.  4^.  lOA 
3  per  eenl.  Consolidated  Annuities. 

*  A  petition  was  presented  hy.  the-  eldest  daughter  of 
James  Barter,  who  was  Uving  at  the  testator's  death; 
and  had  attained  the  age  of  twenty-five,  ( there  being  no 
issue  male);  praying  that  she  maybe  let  into  posses- 
sion. 
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non,  and  receipt  of  the  rents^  &c«  and  that  the  fiiiidp 
created  by  the  accumulation  of  the  rents  and  profited 
may  be  paid  to  her. 

«  •     . 

Mr.  Bichards  and   Mn  GreetMU,  in  support  of  the 
petition. 

Mr.  Fonblanque   for  the    daughters,  entided  in  re- 
mainder,  opposed  it. 

l^he  Master  of  the  Rolls  made  the  Order,  accoirdinf 
to  the  Prayer,  of  the  Petition,   . 


May  1th. 
Arbitrator  has 
a  power,  sab- 
ject  to  his  dis- 
cretion, to  pro- 
ceed ex  parte, 
if  one  of  the 
parties  will  not 
attend. 


WOOD  r.  LEAKE.  . 

TN  this  Cause  the  parties  had   gone   to   an  arbitra- 
tion. 

The  Attorney  General  and  Mr.  Leach,  for  the  Defend- 
ant,  ijtioved,  that  tte  furbifrator  should  be  p|dered  to 
proceed  ex  pafte^^ 

The  Jjord  Chancellor  refused  to  make  the  Order; 
observing,  that  every  arbitrator  has  the  power  to  pro- 
ceed e;p  parte f.if  one  of  the. parfiesi. though  duly  sum- 
moned, win  not  attendj  .with  ^  view  to  prevent  justice^ 
and  defeat  the  object  of  jOie  refereiice.  The  arbitrator 
ia  to  jud^e  of  the  di$cretion  of  it  (74). 

(74)  CrawAaw  y.  ColUm,  1  Swamt.  40.  1  Wib.  iX  JRqk 
3*1.    1  Jac  4*  Walk.  612.  * 
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Rolls, 
6IBBS  r.  OUGIfiR.  180e. 

May  16M. 
jbETER  OUGIER  began  his  Will,  duly  attestea,  to      Real  estate, 
pass  land  according  to  the  Statute  of  Frauds  (75),  to  be  concert- 
in  the  following  manner :  ^  \'**^  P^*" 

sonal  for  spch 

cial   purposes^ 
•*  In  the  first  place  I  direct  my  body  to  be  decently  ^^^  porsond 

^  interred  at   the  discretion  of  my  executors   in  trust  property  to  all 
'^hereinafter  named:    willing  and  hereby  intending   to  intents:  so  as 
^  make  a  complete  disposition  of  the  real  estate,  whereof  to  let  in  credi- 
"  I  am  seized,  and  of  my  personal  and  chattel  real  estates  t®"  ^y  «™p'» 
'*  1  dispose  thereof  to  the  person  and  persons,  and  in  ^^"tract 
M  u      -w  &  ^      jw  Assets  niar- 

•*  manner  hereinafter  mentioned.  hailed  •  if  it 

mi  t  •  '  appears  at  anj 

'  The  testator  then,  giving  to  his  wife  all  his   house-  period  of  the 

hold  goods  and  furniture,  plate,   &c.  and  300/.,  to  be  caase,that8pe- 

paid  to  her  within  one  month  after  his  decease,  gave  cialty  creditofri 

his  messuage  or  tenement,  called  Cotierhury,  and  other  have  gone  npou 

lands,  within  the  parish  of  Bfeciatr/oii,  and  all  other  his  ***®  personal 

lands,  &c-  in  the  parish  of  CUfton,  Dartmouth,  Hard-  ^f^^\!^'''^^ 
1      .  ,     «n/  .,       '  the  Bill  18  not 

nesSf  or  elsewhere,  and   all  the  rest,   residue,   and  re-  r-«mej  ^ijj 

mainder  of  his  personal  estate,  to  hfs  wife  and  i2ic//arc/  that  view. 
Neivman,  and*  to  their  heirs,  executors,  and  adminis- 
trators, upon  trust,  to  sell  the  whole,  and  every  part 
thereof,  as  soon  after  his  decease  as  conveniently  might 
be;  and  by,  with,  and  out  of,  the  money  arising  there- 
from, in  the  first  place  he  directed,  that  his  trustees 
should  raise  6000/.  After  declaring  a  trust  of  that 
fund,  for  the  benefit  of  his  wife  and  children,  and 
making  a  farther  provision  of  2000/.  for  each  of  his 
three  children,  he  desired,  that  his  said  trustees  ''  shall 
"  pl^e  out  all  the  overplus  monies,  that  shall  remain 
''  after  rtdsing  and  placing  out  the  aforesaid  three  several 

**  suras 

(75)  Stat.  29  Oh.  IJ,  c.  3. 
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''sums  of  3000/.  and  of  6000/.*'  upon  security;  and 
improve  the  interest^  until  his  son  Peter  Ougier  should 
attain  the  age  of  S4;  and  then  he  gave  and  bequeathed 
the  aame  to  him ;  and^  in  case  his  said  son  sbould  die 
under  the  age  of  S4,  then  he  gave  and  bequeathed  sack 
overplus  mones,  and  the  interest  to  arise  therefiroDi^ 
to  his  two  daughters  at  such  time  as  their  several  be- 
quests of  80001.  would  become  payablcj  share  and  share 
alike.  He  then  gave  to  his  mother  an-iinnuity  of  GOL^ 
to  be. issuing  out  of,  and  charged  and  chargeable,  and 
he  did  thereby  charge  the  same,  .on  his  lands  in  the 
parish  oi  Blackawton;  and  appointed  his  wife  and  Nem^ 
man  executors  in  trust  of  that  his  Will,  with  a  direc* 
tion  that  neither  of  them  should  be  charged  or  charge 
able  with,  or  account  or  be  accoimtable  for,  any  more  or 
other  part  of  his  ''hereby  trusted  estate/'  than  Jbould 
actually  come  to  their  respective  handa;  and  f  deda^ 
ration,  that,  if  his  wife  should  claim  dower,  she  should 
not  be  entitled  to  any  of  the  bequests  givien.  to  her« 
except  the  legacy  of  300/.,  and  the  household  goo^H 
&c. 


The  bill,  filed  by  a  creditor  by  simple  contract,  oo 
behalf  of  himself  and  all  the  other  creditors  of  the  tes- 
tator, prayed  the  usual  decree;  and,  that,  in  case  the 
personal  estates  shall  not  be  sufficient  to  satbfy  the  debts, 
the  real  estate  may  be  declared  liable  to  make  good  the 
deficiency. 

Mr.  Thomon  and  Mr.  Wethereli,  for  the  Plaintiff. 
The  real  estate  is  subject  to  the  debts :  the  effect  of 
the  directions  in  this  Will  being  to  convert  the  real 
estate  and  every  part  of  it  out  and  out  into  money. 
The  peculiarity  of  this  case  is,  that  there  is  no  pro- 
vision made  for  the   debts-;    as  there  is  m  Kidney  v. 

CousMmaker, 
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Chui$nmkeri76),  and  aH  die  other  eases:  either  liy  a 
diiection  to  sell  for  pajment  of  debts»  or  by  a  charge 
of  debts;  neiAer  of  which,  it  is  true,  is  in  this  Wfllt 
and  this  fund  consequently  cannot  be  represented  qs  Ouoffsa. 
fitrictly  either  equitaUe  or  legal  assets.  But  die  inten- 
tion appears,  that  to  all  kitents  and  ptirposes  the  real 
estate  shall  be  converted  into  tnoney ;  fay  the  effect  of 
inUch  direction  it  b  mere  personal  estate,  and  must  he 
tdien  as  such  by  the  executor  or  next  of  kiA;  and  by 
analogy  the  Court  will  say,  it  cannot  he  got  at  wi&out 
paying  the  debts.  The  passage  at  the  commencement  of 
the  Win  clearly  nulrks  the  intentions  ^  WHling  and  here- 
"  by  intending  to  make  a  complete  disposition  of  the 
'^  real  estate,  wheeeof  I  am  seised,''  &c.  foHowed  by  a 
direction  to  sell  all  the  real  estate*  The  intention  was^ 
that  no  part  should  remain  land ;  but  there  should  be  a 
Mnplete  con^^rsion. 

Mr.  Richards,  for  the  Defendants,  was  stopped  by  the 
Court: 

Tke  Master  qftke  Roua 
If  you  can  find  a  anbataatife  and  independent  intent 
tion  to  tarn  the  leal  estate  at  aB  events  anto  personal^ 
that  will.do :  not,  where  there  is  only  a  specific  purpose  i 
and  no  conversion,  except  to  ainswer  that  purpose;  asj 
if  the  direction  is  to  convert  the  estete  in  order  to  give 
a  legacy,  the  creditors  cannot  come,  and  take  that 
from  the  legatee,  merely  as  that  is  the  mode;,  in  winch 
it  is  given  to  lum.  The  expressbn,  "  oveiphiB  »o^ 
''  nies,**  must  be  construed,  ''  monies  previously  aet 
<  •  apart.!* 

Suppose 

.  (76)  Ante,  136.  Vol.  I,  406.    II,  267. 
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1806.  Suppose  a  lapse  h&d  occuhied:  would  not  the  heir 


haye  taken  (  77 )  ?  The  case  of  Kidney  y.  Couumaker  was 
^  '  very  doubtful ;  and  the  deciaionwas  mudi  agaui^t  the 
OuGiBit.  opinions^  thatweite  taken  upon  it  The  creditors  got 
Kesidting  trust  at  the  estate  by  applying  the  words  "  after  payment  of 
for  the  heir:  a  «  ^y  ^^1,^3-  ^  ^^  ^Yxo\e  fund,  considering  it  as  a  re- 
specialdisposi.  ^j^^  rj^^  ^^^  .^ ^  ^^^^  authority;  for  if  this  wiB 
tion  of  money,  j        11  .^^        ,_  1  1  .i_  ^  •       * 

to  be  raised  bv      *  subtle  argument,  used  upon  that  occasion  to 

sale  of  real     ™^®  ^  ^^  estate  a  fund  for  the  debts,  would  ba^e 
estote,  failing   heeii  unnecessary, 
by  lapse. 


The  common  Decree  was  pronounced  for  an  accotml 
of  the  personal  estate,  &c« 

For  the  Plaintiff  it  was  then  said,  ihe  creditors  had 
a  right  to  marshaL 

Mr.  lUchards,  for  the  Defendants,  objected,  that  the 
bill  was  not  framed  with  that  view ;  to  which  it  was  re- 
plied, that  if  the  Court  sees  at  any  period,'  that  creditors 
by  simple  contract  wfll  be  deprived  of  their  debts  by 
specialty  creditors  'going  against  their  fund,  the  Court 
win  of  itself,  without  being  i^Ued  upon, -direct  the  asseti 
to  be  marshalled. 

lie  Master  of  the  Rolls. 
I  think  so.    Suppose,  it  appeared  for  the  fiifst  time  by 
the  Report,  that  a  specialty  creditor,  was  paid  out  of  the 
pers<mal  estate :   it  would  not .  be  necessi^ry  to  file  an- 
other bill  fot  the  purpose  of  marshalling  the.  assets. 

The 


C77)  Ante,  Berry  v.  Usher,     X,  600;  and  the  references 
Wilmm  v.  Major,   Vol.  XI,      in  the  notes,  I,  45,204. 
87,906.    WiUiamiY.Coade, 
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The  simple-contract  creditGrr,  when  filing  the  bill  might 
not  know,  that  specialty  creditors  were  paid  out  of  the 
personal  estate.  My  opinion  is,  that  this  direction  may 
be.  made;  unless  die  practice  is  quite:  the  other  way. 
I.  am  disposed  to-  make  the  Decree  at  present:  hut  it 
may  be  mentioned  again  upon  this  pointy  if  any  thing  is. 
found  upon  it. 


The  Decree  was   made;  and  it  was  not  mentioned 
again. 
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THOMAS  V.  DAVIES. 

A  PETITION  by  an  executrix  prayed  an  Order,  that 

the  sum  of  37/.  lOs.  should  be  paid  to  her  out  of 

Court :  the  Accountant  General  objecting  to  pay  it  upon 

a  Probate  in  the  Consistorial  Court  of  the  Diocese,  in 

which  the  executrix  lived. 

Mr*  Martm,  in  support  of  the  Petition,  S{ud,  such^ 
Orders,  had  been  made  by  hoxd  Alvanley ;  where  the. 
sum*  was.  under  50/.. 


Rolls.. 
1806.      * 
May2pl.   . 
To  get  mone  J 
oat  of  Court, 
however  small 
the  amount,  a 
Prerogative 
Probate  is 
necessary. 


The  Master  of  the  Rolls  i^fus^  to  make  the 
Order^  upon  that  part,  of  the  petition ;  referring  to  the 
cases  (78)  decided  by  Lord  Eldan,,  that  for  an  Order 
to  g<0t  money  out  of  Court,  however  small  the  amount, 
a  Prer(^tive  Probate,  is  necessary. 

(78)  Ante,  Chattner  ▼.  Mwhall,  Vol.  VI,  118.  Newman  v. 
Hodgmm,  yil,409s  over-ruling  5ioee«  ▼.  Por/Hajfe,  V,  148.. 


Vol.  XII. 


DD 
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,  "^- .  COOPER,  Ex  parte. 

When  the  4th  rpHE  prayer  of  this  Petition  was,  that  a  Coamnniofi  of 

zf  ^ .  *  -  Bankruptcy  may  be  superseded  under  the  tMowistg 

Docket  struck 

.  I  A       cucumstances: 
IS    a  bolyday, 

the  praotioe  of 

the  Baakmpt       A  docket  had  been  struck  agunst  the  bankrupt  e* 

Office  is  to  per-  Thursday,  the  14th  of  May.    The  last  of  the  four  days 

mitaDocketto  allowed  for  proceeding  was  Sundays  and  the  next  day, 

bestrackupoB  being  Eflwfer  Monday,  was  a  holyday,  and  the  Bank- 

thefirst  appli.  ^^^  ^^  ^j^^^    ^^  Tuesday  the  solicitor's  dfA 

cation  the  next  - 

davas  thouafa  ^^^^  *^  the  Office  at  11  o'clock  in  the  morning;  and 

the  Office  was  ^^^^f  ^^  another  docket  had  been  struck  by  anotker 

shut  the  party  creditor;  upon  which  the  Comnussion  ksued. 

might  apply  at 

the  clerk's  re-      Mr.  WeihereU,  in  support  of  the  petition,  urged,  tliat 

sidence.  ^q  Monday  the  creditor  was  not  bound  to  find  ont  tbe 

derk  of  the  Secretary  of  Bankrupts  at  hb  residmce; 

and  therefore  was    m    proper  dme  at    the  Office  on 

Tuesday. 

Mr.  CuUem  reristed  the  petition;  insisting,  thai  the 
usual  course,  well  known  in  the  Profession,  is,  whea 
the  Office  is  shut,  to  apply  at  the  derk's  chambers^ 
where  the  Commission  might  have  been  obtained.  This 
was  confirmed  by  the  secretary's,  derk;  who  also  stated 
the  practice  of  tibe  Office  to  be,  if  the  fourth  day  is  a 
holyday,  to  permit  a  docket  to  be  struck  upon  the  first 
application  the  fdlowing  day. 

7%e  Lord  Chancellor  dismissed  the  Petitioiu 
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GREEN  t.  STEPHENS.  1»0«- 

Junellih. 

d^EOROE  PHILIPS  by  hk  Will,  not  executed  to     Devise  by 
pasa    real    estate,   according    to    the  Statute    of  ^o*"/  general 
Fmuds  (,79),  gave,  devised,  and  bequeathed,  to  John  •"d  «ton"v« 
»       ..  1  ir^.».       r.      ,  11.1.      ^  words  restrain- 

Stoodley  and  frfmam  Stephens^  and  their  heirs  for  ever^  ^  ^        ^i^^ 

lands  and  annuities,  of  which  he  was  seised  to  him  and  apparent  in- 

lus  heirs,  to  hold  to  them  and  their  heirs,  to  the  uses  foU  tention. 

lowing :  viz.  to  the  use.  and  behoof  of  his  nephew  John    Devise  to  the 

Stephens  and  his    assigns,  for  the  term  of  ninety-nine  fi«^*  "^d  ottier 

years,  if  he  should  happen  so  long  to  live ;  with  Kberty  *®°*  "*  ^^' 

tor  him  to  make  a  jointure  on  any  woman  he  should  marry,  ™  e,  an  ,  or 
-•      ,     ,..  M    .  .  ,  .     ,  1        ,       want  of  soch 

for  the  hke  term  of  nmety-nme  years,  determinable  at  her  ^^        .     ^^ 

death ;  and  from  and  after  their  respective  deaths  then  to  daughter  and 

the  use  and  behoof  of  the  first  son  of  the  body  of  the  danghters,  her> 

said  John  Stephens^  lawfully  begotten,  and  the  heirs  male  and   their, 

of  his  body  lawfully  issuing ;  and,  in  default  of  such  issue,  heirs,  as  te- 

then  to  the  use  and  behoof  of  the  second,  thirds  and  all  ^^^^  ^  ^®"- 

and  every  other  son  and   sons  of  the  body  of  John  ™®°  •  •"  '  ® 
M,         lAii,  i«i.  1       »«•    ^9xX  of  such 

Stephens,  lawfully  begotten,  and  the  heirs  male  of  his  .^^^^  ^  ^^^^ 

and  thefar  body  or  bodies,  lawfully  issuing:  the  ^der  of  jjig^^a   and 

such  sons,  and  the  heirs  male  of  his  body,  to  be  always  their  several 

preferred,  and  to  take  place  before  the  younger,  and  and  respective 

the  heirs  male  of  his  and  their  body  and  bodies ;  and  *^®*"  ^®^  ®^f '^» 

for  want  of  such  issue,  then  to  the  use  and  behoof  of  **  *cn»n*»  >^ 

all  and  every  the  daughter  and  daughters  of  the  said  .  '     . 

*  John  Stephens t  lawfully  to  be  begotten,  and  to  her  and  ^^^jj  j^g^^   ^ 

their  heirs  for  ever,  as  tenants  in    common ;  and  for  the  testator's 

want  of  such  issue,  then  to  the  use  and  behoof  of  the  right   heirs. 

testator's  nieces,  Anne,  SibeUa,  and  Jane  Stephens,  and     As  to  the 

their  several  and  respective  heirs  for  ever,  as  tenants  estate  of  the 

in  common;  and,   for  want  of  such  issue,   then  to  the  "*eces,  the 

pnor  liDiita- 
use 

(79)  Stat  M  Ch.  11.  c  3.  ^°°»  "^'^f  ^ 

failed,  and  the 

•■^  *^  *  implication    of 

cross  remainders,  Quctre. 
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1806.  use  of  the  testator'a  right  heirs  for  ever ;  and  all  other 
his  messuages^  tenements,  or  dwelling-houses,  with  the 
appurtenances,  whereof  he  was  seised  in  fee-simple  in 
Stbphbii8«  the  city  pf  Ejceier,  he  gave,  devised,  and  bequeathed,, 
unto  the  said  John  Stoodley  and  William  Stephens,  their 
heirs  and  assigns  for  ever;  in  trust  that  they  diould 
as  soon  as  conveniently  they  could  after  fais  deadi,.  aeU 
and  dispose  thereof,  and  lay  out  the  money  in  the 
purchase  of  lands  of  inheritance,  as  aftet  dire<sted; 
and  all  the  rest,  residue,  and  remainder,  of  his  goods, 
and  chattels,  of  what  nature,  kind, .  or  quality,  soever, 
as  well  real  as  personal,  his  debts,  legacies,  and  funeral 
ezpences,  being  first  paid  and  discharged,  he  gave,  de- 
vised, and  bequeadied,  to  Stoodley  and  Stephens,  in  trust, 
that  they,  their  executors  and  administrators,  should  sell 
and  dispose  thereof,  and  call  in  all  his  debts ;  and  the 
monies  arising  thereout,  and  by  sale  of  his  lands,  before 
directed  to  be  sold,  to  lay  out  in  thife  purchase,  of  lands 
of  inheritance  in  fee-simple;  and,  when  purchased,  he 
directed^  that  the  same  should  be  conveyed  and  settled  to 
the  several  use^,  intents,  and  purposes,  as  he  had  before 
settled  his  annuities  and  lands.  The  trusteies  were  ap-< 
pointed  executors. 

The  testator  died ;  leaving  John  Stephens  his  heir  at 
law.  The  testator's  nieces,  ^nn^  and  Jane,  (the  cnsters 
of  John  Stephens)  died  many  years  .ago,  unmarried; 
leaving  their  sister  Sibella  Green  surviving  them,  and 
John  Stephens,  tVir  brother  and  heur  at  law.  The  biD, 
filed  hy  John  Green,  the  only  son  of  Sibella,  stated,  that, 
an  account  having,  been  stated  hy  John  Stephens,  upon 
whom  the  trust  imder  the  Will  of  Philips  had  dey(dved>. 
of  the  testator's  personal  estate,  it  appeared,  that  the. 
balance  of  the  clear  residue  amounted  to  94f5SL  &.  IQc/. 
remaining  in  the  hands  of  John  SUphensi  upon  the 
trusts    of  the  Will    of  the    testator;  and    after    the 

Plaintiff 
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'PLiinlSff  had  attained  the  age  of  21»  he  and  ^ohn  Ste- 
phens^ on  the  23d  of  September^  1781,  aigned  an  agree- 
ment/stating  that  fact;  and  declaring  the  trust,  to  be 
used  and  applied  to  and  for  the  tnista  apd  purposes,  ai)d 
In  manner,  as  mentioned  in  George  Philips'^  Willi  of  and 
concerning  his  residuary  personal  estate. 


'421 


^806. 


Grbbk 

Stephens. 


*  John  Stephens  died  without  issue,  and  unmarried; 
having  by  bib  Will,  dated  the  15th  oi  Jtdy,  1795,  di- 
rected and  appointed,  that  the  sum  of  9453A  ^.  \Qd. 
being  the  amount  of  th6  net  balance  of  the'  personal 
estate  of  George  Philips^  which  .came  to  Ms  hands, 
should  be  raised,  paid,  and  invested,  as  soon  as  con- 
veniently could  be  after  his  death,  pursuant  to  the;  trusts 
of  the  Will  of  George  Philips^  and  the  indenturq  oT  Sep^ 
iember.n%\\  and  he  thereby  gave,  devised,  and  be- 
queathed, all  lus  messu^es,  hmds,  tenements,  here- 
^taments,  .gooda,  chattels,  moniei^  and  securities  for 
money,  mortgages  in  fee,  or  for  any  freehold  or  chattel 
interest,  and  the  lands  and  hereditaments  thereby  respec- 
Irrely  mortgaged,  and  all  other  his  real  and  personal 
estate  of  what  nature  or  kind  soever,  subject  to  the  pay- 
ment of  his  funeral  expences,  debts,  and  lega^i^s^  and 
particularly  of  the  sum  of  9453/.  2f.  lOcf.  with  the  pay- 
ment of  all  which  he  thereby  expressly  charged  all  his 
said  real  and  personal  estate,  unto  and  to  the  use  of  his. 
three  natural  daughters,  and  their  heirs,  executors^  ad- 
ministrators, and  assigns,  for  all. his  estate  and  interest 
therein  respectively,  equally  to  be  divided  between  them^ 
isa  tenants  in  common,  and.not  as  joint-tenants;  and  hiQ 
appointed  them  executrixes* 

John  Stephen  died,  leaving  the  Plaintifif  his  nephew> 
apd  heir  at  law*  , 


The 
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1806.  .The  bill  prayed,    that    the  Defendants/ tteAturtl 

^:^^  daughters  of  John  Stephens,  may  either  admit  assets  of 

^^^^^        John  Stephens,    sufficient  to   answer  the  said  sum    of 

Stephens.     9*53?.  2*.  lOrf.  or  account,   &c. ;  and;  fliat  iff  may  be 

declared,  that  the  Plaintiff  is  entided  under  ihe^W^Hs  of 

Georg^Philips  and  John  Stephens  to  have  ihe  said  sum 

of  .9453/.  2s.  lOrf.  laid  out  in  land,  and  settled  to  such 

of  the  uses  of  George  PhiUps^s  Will  as  yfet  remaai  ca- 

pal^e  of  taking  effect ;  and  that  the  Defaidant'  mayb^ 

decj^eed  to  ^ay  the  said  sum  out  of  the  personal  estate 

q{  John  Stephens;  and  that  the  deficiency  may  be  wised 

out  of  his  real  estate.  ' 

The  Defendants,  by  their  answer  submitted,  Att 
under  tUe  true  construction  of  the  WHk  of  George 
PhiUps  and  John  Stephens,  and  in  the  events,  that  have 
happened,  the  Defendants  are  entitled  to  two-third  parts 
of  the  sum  of  9453/.  2s.  lOrf.  with  interest,  or  of  Ac 
lands  to  be  purchased. 


The  Solicitor  General  and  Mr.  Hart,  for  the 
tiff. 
Upon  the  second iVHl  the  construction  is  clear;  Ihst 
the  testator  did  not  mean  to  dispose  of  this  property  ts 
his  three  n&tural  daughters;  who  were  the  general  de- 
visees and  legatees  of  his  real  and  personal  estates. 
Here  are  neither  express  words  or  necessary  implication, 
to  dishiUetit  the  heir.  It  is  clear,  the  testator  in- 
tended this  property  to  be  real  estate :  e^cpress  direct 
tions  being  given  to  invest  it,  pursuant  to  the  Will  of 
Philips',  by  which  it  was  to  be  hdd  out  inland,  to  be 
settled.  This  then  beuig  real  estate,  this  testator  de- 
vises aD  lus  property,  of  every  description,  to  his  natural 
daughters,  upon  conditions;  one  of  which  is,  to  sa^ 
tisfy  all  his  obligations ;  and  among  them  this  one,  to 
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lay  out  this  fund  in   kind*     It  is  imponible  Aen  to      *  ieo6; 

axf,  he  intended  to  give  tbis  liind,  subject  to  the  pay*         ^^^^ 

ment  of  itself.     The  proposition  involves  gtoss  absur-       ^^^^^ 

dity.     The  intention  was,   that  his  daughters    should     Stephens. 

take  all  his  general  property^  after  satisfying  his  oUi- 

ga^ns;  the  effect  of  which  he  intended  to  be  to  (pve 

this  property  to  his  heir  ;    which  is  dearly  excepted 

out  of  the  general  property,  spedficaOy  devised;  and  ia 

anxiously  kept  distinct  ^m  that.    The  right  of  the  heir 

does  not  require  the  intention;  but  must  prevail;  unless 

the  daughters  can  shew  an  intention  in  their  favour. 

After  the  disposition  of  this  ftmd    the  devise  to  the 

dau|;hters  is  absolute^  without  any  limitation.    The  con- 

atriictipn  is  plain,  that  they  are  to  have  all  beyond  this 

sum;  to  which  this  Plaintiff  is  entitled,  not  otily  by  the 

law,   but  by  the  intention  also ;  and  this  construction 

avoids  the  absurdi^  of  raising  this  money  without  an 

lotgeci. 

Mr.  Richards,  Mr^  Fonblanque,  and  Mr.  Hall,  for 
the  Defendants* 
*  This  Will  has  words,  by  fair  construction  sufficient  to 
pass  all  the  testator's  real  and  personal  estate ;  and  ac- 
cording toOuidoi  Y.Guidot{SO),  this  interestwill  pass; 
though  the  estate  was  not  actually  purchased.  All,  that 
was  intended,  is,  that  the  estate  should  go  to  Green 
according  to  tiie  title  he  had.  His  object  was  merely 
to  provide  for  the  debt  he  acknowledged  to  be  due ; 
wldcli  was  to  be  invested  in  estates,  to  the  uses  of 
that  Will,  under  which  he  took  an  interest;  subject  to 
be  broken  in  upon  by  the  event  of  his  having  children, 
and  to  the  question,  still  undecided,  as  to  the  impli- 
(cation  of  cross  remainders.  There  is  no  inconsiiit- 
^neyin  the  propositions,  that  he  meapt  to  execute  his 

trust; 

(80)34^.234. 
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1806.         trust;  but,  when  executed,  if  he  took  any' interest  in  Ae' 

y^'^  estate  purchased,    that  interest,  as  part  of  his    estate, 

1^^  should  go  tp  his  residuary  devisees.    It  was  his  estate^ 

Stephens,    and  he  has  disposed  of  all  his  estate.     That  ezpre* 

disposkion  cannot  be  controlled  by  the  inference,,  arinng 

from  the  charge;  which  was  proper  as  to  one-third;  and 

he  might  not  have  adverted  to  the  circumstanpe^  that 

he  was  owner  of  the  other  two-thirds^ 

The  Lord  Chancellor. 
.  I  have  so  strong  an  opinion  upon,  this  case,  that  this 
Will  does,  not  carry  to  these  natural  children  this  -  sum 
of  money,  that  I  shall  not  delay  (he  judgment.  It  is 
always  to  be  remembered,  that  the  Plaintiff  is  the  hdr. 
I  agree,  that  4he  words  of  this  Will  are  sufficiendy 
large  to  convey  every  thing  real  and  personal ;  and 
therefore  .this  interest  would  pass ;  tmless  the  intentim 
to  exclude  it  appears  sufficiently  upon  the  face  of  the 
Will:  but  if  that  inte;ition  appears  upon  all  the  dr« 
oumstanc^s,  it  is  not  pecessary,  that  the  ea^phision  should 
appear  by  positive  words.  It  has  be^n^  urged  with 
force  for  the  Defendants,  that;  thb  testator  meipt  no 
more  than  to  do  an  act  of  justice,  as  trustee  under  the 
former  Will,  acknowledging  the  balance  due  from  him, 
as  executor;  and,  not  only  that,  but  that  he  was  rea^y 
to  execute  :the  trusts  of  that  Will  by  investing  .the  money 
in  real  estates,  and  settling  them.  Why  was  it  iieoe»> 
sary  to  say  so  in  this  Will:  .an  agreement  having  taken 
place  for  that  purpose  between  him  and  Green^i  ,  There 
is  in  that  agreement  not  only  an  acknowledgment  of 
the  balance,  but  words  follow,  almost  the  same  *a8  in 
the  Will;  and  this  is  not  a  light  memorandums  but  an 
instrument  .under  hand  and  seal.  It  is,  supposed,  the 
testator  might  consider,  that  there  might  be  issue,  who 
might  have  the  estate,  and  it  was  only  to  make  it 
[  ^4^  ]  ^  more  clear.  Besides^  that  it  was  not  necessary,  it  is 
impossible  to  suppose,  that  the  testator  contemplated 

that. 
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that  First,  the  effect  of  such  an  event  would  have  heen 
a  revocation  of  the  Will:  Sdly,  Whatever  regard  he 
might  have  for  these  illegitimate  children,  he  cannot  be 
supposed,  contemplating  marriage,  to  mean,  that  all  his 
legitimate  children  should  starve.  The  clear  construc- 
tion is,  that  he  intended  to  give  these  children  all  be 
had,  with  the  exception  of  this  sum.  I  agree,  he  gives 
all  his  messuages,  lands,  &c.  goods  chattels,  &c.  and 
all  other  his  real  and  personal  estate,  in  the  largest 
terms,  subject  to  the  payment  of  his  debts  and  legacies, 
and  particularly  of  this  sum ;  with  the  payment  of  all 
which  he  expressly  charged  all  his  said  real  and  per* 
sonal  estate.  There  was  no  sense  in  all  that  curiosity 
pf  expression,  charging,,  as  an  incumbrance  upon  the 
daughters,  that,  which  was  to  come  to  them ;  but  it 
was  very  natural,  if  the  object  was  a  trust  for  other 
persons.  Upon  the  whole  my  opinion  is,  that  thi^ 
money  does  not  pass  by  the  Will  of  Stephens  to  hi§ 
4au|;hters. 

Upon  the  question,  whether  cross-remainders  were  to 
be  implied  between  the  nieces  under  the  Will  of  Philips, 
(he  Lard  Chancellor  said,  if  it  had  been  necessary  to 
decide  it,  a  case  would  have  been  directed.  Comber  v« 
Hilli^l)  was  referred  to (8^). 

(81)  2  &r.  969.    See  Mr.      Burnaby  v.  Gnffin,  MackeU 


1809. 


Buikr'B  note,  Co.  Lit.  195, 6. 
note  1.  Mr.  Sanders's  note 
ifi  Davenport  v.  Oldb,  I  Atk» 
580,  and  2  Waoddes.  210. 
Serjeant  Williams's  note,  1 
Saund,  185,  note  6.  Doe  v. 
Burville,  Easter,  13  Geo.  ITf, 
2  East,  4*7,  n.  Wright  v.  Hoi- 
Jfard,  Pery  v.  White,  Phipard 
V.  Mansfield,  Cowp.  31,  777, 
t97.  Doe  V.  Webb,  1  Taunt. 
234.  Doe  Vf  Cooper,  Dae  v. 
Warslexj,  \  East,   220,    416. 


V.  WiMer,  ante.  Vol.  Ill, 
236,266,536.  Homey.  Bar- 
ton,  post,  Vol.  XIX,  398, 
Cowp.  257.  Mogg  v^  Mogg^ 
I  Mer.  654. 

(82)  See  the  Decree  by 
Lord  Eldon,  Chancellor,  post. 
Vol.  XVII,  64;  deciding 
the  question  in  favour  of 
cross-remainders  by  Impli- 
cation: tlie  other  qaestion, 
upon  the  \Viil  of  Stephe^s^ 
being  against  the  Plaintiflf, 


Grbkn 
Stephen  3f 
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,^®^:  ^  CHURCH  9.  MUNDY, 

June  I7M, 

19M,  23d. 
Admitunce  of  fJUGH  MUNDY  by  his  Wffl,    duly  c^xecuted    to 
the  parUcnlar  p^^g    ^^^j   estates,    ^ccordmg    to    the  Statute  of 

co°'hoWis*an  frauds  (83),  having  surrendered  his  copyhold  estates 
d  ittance  of  *®  *^®  "®®  ^^  his'^^l,  gave  and  bequeathed  to  his  son 
the  reniainder-  Hugh,  his  heirs  and  assigns  for  ever,  several  fiieehoU 
man.  A  devise  premises  at  Gfreoi  Bford;  but  in  case  of  the  death  of 
pf  the  remain-  his  said  son  Hugh  without  issue,  then  he  gave  and  be- 
der  or  rever-  queathed  the  sdd  messuages  and  prefnises  to  his  son 
aion  therefore  Charles  Jdundy,  his  heirs  and  assigns  £or  ever;  and  as 
requires  a  sur.  ^  ^  ^^  ^^  ^^  ^  freehold,  copyhold,  and  leasehold, 
render  to  the  .''*'  -■_  n- 

of  the  Will*  ™^ssu<^S^»  tenements,  and  premises,  and  his  dweDing- 

,    .  house,  &c^  in  the  parish  o{  Barking,  he  gave,  devised, 

AdmitUnce  tq       ,    '  .u  j     ^u  j  1    sj.       # 

,   . .       and    bequeathed,    the    same    and   every  part   thereof 

enures  accord-  ""*^  ^**  son  CAorfc*,  his  heirs  and  assigns  for  ever; 

ing  to  the  title;  but  in  case  of  the  death  of  his  said  son  Charles  Mumdjf 

though  not  cor-  without   issue  then  he  gave  and  bequeathed  the  same 

rectly  expressr  unto  his  8ai4  boq  Hugh  Mtmdy,  his  heprs  and  assigna 

®^*  for  eye^. 

Copyholds  not 

intended  to  be      Hugh  Mundy,   the  younger,   by  his  Will,   not    eze- 

Gomprehended  cuted  to  pass  real  estates,  according  to  the  Statate  of 

in  a  devise  to  frauds  (84),  make  the  following  disposition: 

the  wife  in  ge- 

M*"^il^*  *'  ^^^  ^  to  an  such  worldly  estate  and  e^bcts  as  it 
\^  I  P^  '  "  may  please  Qod  to  bless  me  withal,  or  I  may  leavCi 
f  tate'^soas  ''^'  ^  maybe  entided  to  at  the  time  of  my  decease, 
entitle  her  to  ''  whether  real  or  personal,  not  herein  before  given  or 
l^aire  t^e  Snr-  ''  disposed  of,  |  give,  devise,  and  bequeath,  the  same 
render  sup-  to  Goldhg,  to  hold  to  him,  his  heirs,  executors,  ad- 
plied.  ministrators,  wd  assigns,   for  apd  during  suc|i  teni|s 

an4 


>f 


(83)  8tat  29  Ch.  I  J,  p.  3.  (84)  SUt.  29  Ch.  II,  c.  3. 
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aad  estotea  as  the  testator  might  by  hb  Will  cieate;  in 
trust,  his  wife  Mairy  to  receive  and  take  the  rent^  issqesi 
dividends,  and  profits,  thereof  to  her  own  use,  for  and 
during  the  tenA  of  her  natural  life,  whether  she  shoifld 
be  covert  or  otherwise,   thait  she  might  maintain  die 
children(85);  and  in  case  she  should  die,  leaving  no 
issue,  then  iipbn  trust  ftom  and  immediately  after  the  de» 
cedse  of  his  wife,  for  his  trustee,  his  heirs,  executors,  and 
administrators,  to- release,  assigh,  and  convey,  his  said 
te&l  and'  petsonal  estate  to  his  brother  CharleM  Mundyi 
to  hold  to  him,  his'  heirs,  executors,  and  %diimustrators^ 
for  ever ;  and  in  cade  Charks  Mmdy  should  not  be  living 
at  his  decease,  or  should  die  in  the  life  of  his  (t|id  tes- 
tator*s)  wife,  then  to  release,  &c  his  said  real  and  pev^ 
0onal  ^tate,  with  aD  the  arrears,  according  to  the*  ap« 
pomtment  of  his  wife '  by  Will ;  in  which  event  he  gave 
ber  power  to  make  such  Will  and  dbposition  of  all  sucli 
real   and  personal  estate.    The  testator  appointed  his 
wife  and  Goldmg  executors. 


487 
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'  The  testator,  J^i^AilfflmJy  the  younger,  died^m 
without  leavb^g  issue;  leaving  his  wife  aind  brother' 
anrviving.  -  Charles  Mundy  died  in  1795,  without  issue  ;^ 
and  not  having  done  any  act  to  bar  the  entaS.  Mary^ 
ibie -miow  o£  Hiigh  Mundy  iihe  younger,  married  ^enry 
Church ;  and  they  filed  the  bill ;  praying,  among  other 
things,  that  die  Plaintiff  JifAry  Mundy  may  be  deckupe4 
entitled  under  the  Will  of  the  testator,  Hugh  Mundy 
the  younger,  to  die  reversion  of  die  copyhold  estates^ 
expectant  upon  die  deadi  of  Charles  ATtffMfy  widiout 
issue.  " 

'"  The  testator,  Hugh  Mundy  tibe  younger,  had  not  mad< 
a  surrender  to  die  use  of  his  Will.  The  fact,  whether 
he  had  any  fireehold  estate,  diat  could  be  the  subject  of 

devisci 

(86)  the  words  "  that  she  Probate  of  the  Will,  pro- 
''  might  maintain  the  chil-  duced  upon  tlie  Appeal,  post, 
«'  dren''  are  taken  from  the     Vol.  XV,  386. 
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devise,  was  disputed.     All  the  other  relief  was   abaiK 
doned  at  the  hearing, 

*  The  steward  of  the  manor  of  Barking  by  bb  de- 
positions stated,  that  copyhold  estates  in  that  manor 
may  be  limited  in  tail,  with  remainders  over;  which 
may  be  enjoyed  upon  failure  of  issue  of  the  tenants, 
holding  in  tail;  unless  such  estates  tail  are  barred  by 
surrender  or  recovery  in  the  Courts  of  the  manor. 
The  deponent  farther  stated,  that  Charles  Mmndy  held 
to  him,  and  bis  heirs  of  the  lord  of  the  manor  custo- 
mary tenements  in  Great  Ilford,  within  the  said  tnanor; 
and  it  appears,  Hugh  Mtmdyy  the  younger,  was  upota 
the  death  oi  Charles  admitted  to  the  said  pieftases  as 
his  heir.  He  also  stated,  that  the  custom  of  barring 
estates  tail  and  remainders  in  the  voBxioT  o(  Burkvug 
IB  by  aurrender,  and  recovery  suflSsred  in  the  Courts  of 
the  manor ;  (ind  it  does  not  appear  by  the  Cpurt  Rollsy 
that  any  surrender  was  made,  or  recovery  suffered,  by 
Charles  Mundy  of  bis  copyhold  estates,  held  of  the 
manor  6i Barking.  The  deponent*  farther  stated,  diat 
he  knows  of  no  custom  in  that  manor,  wjiich  requires  a 
surrender  to  the  uses  of  4i  Will,  in  order  to  pass  oo»- 
tingent  remainders '  or  reversions  of  copyhold  landa 
in  the  manor;  such  remainder  or  reversion  being,  as 
the  -deponent  apprehends,  an  interest  only,  and  noi 
a  tenancy  in  possession  so  as  to  be  the  ^object  of  sttrw 
r^ndeVf  ... 

«  » 

Mr.  Alexander  and  Mr.  Cooper ,  for  tbe.P]akiti& 

Upon  the  questiou,  whether  the  Will  of  Hm^ 
Mundy,  the  younger,  passes  the  reversion  in  fee«  ex- 
pectant upon  the  determination  of  the  estate  tail  of 
Charles  Mundy,  the  objections  are«  that  copyhold 
estate  is  not  expressly  given ;  and,  that  thjere  is.. no 
^uirender  to  the  use  of  the  Will.  In  the  instance  of  a 
devise  to  a  wife,  the  intention*  being  distinctly  marked, 
\h^  Court  woukl  supply  the  want  of  a  surrender ;  ad- 

.    mittiog 
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■ttfti^g  the  disiiiu^tion  between  that  case  and  that  of-  lQ06i 
creditors ;  for  whom  the  most  general  phrase  is  sufficient*. 
That  doctrine  however  applies  only,  where,  the  testator 
ought  to  have  surrendered  to  the  useof  his.  Will:,  but,  Mm^ori 
wbere  the  surrender,  waa  not  necessary,  the  effect  of 
the  words  will  be  precisely  the.  samCi  as  if,  when  ner 
cessary,  it  was  duly  made.  In  some  manors  it  is  usual 
to  surrender  even  a  reversion  upon  an  estate  t&il ;.  iaid 
where  such  a  custom  prevails,  a  surrender  is  necessary 
to  enable  the  reversioner  to  devise.  Bjit  in  this  manor^ 
according  to  the  evidence  of  the  steward,,  there  i$.  no. 
such  cuQtom :  the  reversioneri  not  being  entitled  to  adr 
mission,  cannot  surrender :  the  reversionai^  interest 
therefore  passes  by  Will  as  effectually  as  an  estate  vsl 
possession,  surrendered;  and  any  Will,  that  is  sufficient 
to  pass. personal  estate,  will  pass  copyhold  estate :  Carey 
V.  Askew (86):  copyhold  estate  not  being  within  the  Sta- 
tute of  Frauds  ( 87  )• 

Mr.  Richards  and  Mr.  Moupell,    Mr.  FonbUmque^ 
Mr.   W.  Agar,    and    Mr.  ParHer,   for  the  De- 
fendants. 
According  to  the  general  l^w  of  copyholds  the  rever- 
sioner may  be  admitted ;  and  may  surrender.     But  it.  is 
enough  to  say  upon  this  Will,  that,  the  testator  having 
freehold  estate,  as  well  as  copyhold,    these  words  will 
not  reach  the  latter ;  which  is  not  surrendered ;  and,  if 
there  is  freehold  estate,  will  not  pass  by  general  words. 
Byas  V.  Byas  ( 88 ).     Gibson  v.  Lord  Montfori  ( 89 ).. 

Mr.  Alexander^  in  Reply,  enforced  the  proposition,, 
that,  though  copyhold  estate,  under  such  circumstances 
as  to  be  the  subject  of  a  surrender,  if  not  surrendered, 

wiU 

(eO)  2  BHf.  C.  C.  58.  Pratt,  post,  Vol.  XIII,  168. 

(87)  Stot.  29  Ch.  II.  c.  3.  (89)  1  Ves.  485. 

(88)  2  Vei.  164.    Judd  v. 
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will  not  pass  by  g^ieral  words,  that  is  confiiied  to  thai 
case ;  and  an  equitable  estate,  a  te?eivon,  or  any  other 
species  of  interest,  which  cannot  be  the  subject  of  a 
surrender,  wiD  pass  by  general  words ;  whether  there  is 
freehold  estate,  or  any  other  intercist^  upon  which  the 
words  may  operate,  or  not. 

The  Master  of  the  Rolls  desired  to  have  atitfaorily 
in  support  of  that  proposition ;  observing,  that  the  sur- 
render shews  an.  intention  to  pass  the  estate;  but  no 
inference  can  arise  from  doing  nothing,  where  it  is  not 
necessary  to  do  any  thing.  If  there  is  no  surrender, 
intention  is  out  of  the  question.  The  WiB  does  not  pass 
the  copyholdj  if  not  surrendered. . 


For  the  PlaintiflBs,  Car  t.  £/itfOii(90),  and  GreenhUl 
V.  GreenhiU  {91 ),  were  dted :  but  it  was  admitted,  that 
Lord  Hardwicke  reasoned  upon  the  particular  circum- 
stances. 


The  Master  of  the  Rolls. 
In  this  case  the  only  question,  that  was  argued,  U 
whether  the  Plaintiff,  Mrs.  Church,  is  entitled  under  the 
ynm  of  her  first  husband,  Hugh  Mmdy  the  younger,  to 
the  copyhold  estate,  in  which  he  had  a  reversionaiy 
interest,  subject  to  the  estate  tail  of  his  brother  Charles 
Mtmdy*  It  u  admitted,  that  no  surrender  whatsoerer 
Was  made  by  Hugh  Mundy,  the  younger,  of  any  copy- 
hold estate ;  and  it  is  mamtained  by  the  Plaintiffs,  diat 
no  surrender  could  be  made ;  as  he  had  only  a  rerer- 
rionarymterest;  and  that  interest,  like  an  equitable  in- 
terest, might  pass  by  a  Will  without  any  surrender.  •  No 
authority,  establishing  that  proposition,  hus  been  dted ; 

and 


(90>  3  Aik.  73* 


(91)  2Feni.  679.    Pre.  Ck.  330. 
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iujut  I  take  the  law  to  be  otherwuie  settled  by  Qffppm  v. 
Stmnejf{9St\  Atmcelme  t^  Amcebne{9S),  and  many  otfaef 
cases;  establishing,  that,  the  admittance  of  the  particu* 
lar  tenant  beii^  an  adndttance  of  the.  Temainder«man» 
tiie  latter  may  pass  Ins  mterest  by  smitender. 

In  this  instance  according  to  the  evidence  of  the 
steward  Charles  Mundy^  who  was  only  tenant  in  tail  of 
the  oopyhdd,  was  admitted  as  tenant  in  fee.  But  that 
makes  no  difference  whatsoever:  the  admittaneci  in  whatr 
ever  terms  made,  always  enuring  according  to  the  title  2 
CharleM  therefore  being  only  tenant  in  taO,  and  his 
brother  H^igh  having  the  remainder  in  fee,  it  operated 
as  an  admittance  of  Charles  to  his  estate  tail,  and  of 
H^igh  to  his  remainder*  There  was  no  surrender  of 
the  remainder  in  fee  to  the  use  of  the  Will.  .  Of  course 
it  does  not  pass. 

The  question  then  b,  whether,  this  being  the  ease  of 
a  wife,  the  want  of  a  surrender  is  not  to  be  supplied. 
That  depends  upon  the  point,  whether  according  to  the 
true  construction  of  this  Will  the  intention  of  the  testa^ 
tor  was,  that  this  estate  should  pass.  My  opinion,  in« 
dependent  of  the  consideration,  whether  there  is,  or  not, 
any  freehold  estate,  to  which  the  words  could  apply,  is, 
tiiat  it  clearly  appears  not  to  have  been  the  intention  of 
this  testator  to  comprehend  this  reversionary  interest  in 
the  copyhold;  and  that  from  the  mode,  in  which  the 
limitation  is  expressed,  by  very  general  words,  gpving  all 
the  residue  of  his  real  and  personal  estate  to  his  wife 
for  life,  and  after  her  decease  to  his  brother  Charles 
Mundjf  in  fee,  the  testator  clearly  could  not  intend  to 
comprehend  in  that  devise  any  estate,  but  such  as  his 
wife  might  first  take  for  life,  and  Charles  Mundy  wight 

enjoy 

(92)  Cro.  mix.  604.  Vol.  XIII,  240,  and  the  ve- 

(93)  Cra^Jac  31.  See  Lord     ferences  in  the  note,  249. 
KsHsmgtim  v*  Mansellf  post. 
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enjoy  afterwards.  It  is  impossible,  that  this  copyhold 
estate  could  be  taken  in  that  order :  tor  until  the  death, 
of  CAar/^^y.  and  without  issue,  the  rerersionary  int^est 
could  not  fall .  in.  >  Afterwards,  it  is  .true,  he  makes  a 
provision  for  the  death  of  Charles  in  the  life  of  his  wife; 
but  in  that  event  disposes  only  of  his  **  said  real  and 
''  personal  estate."  That  is  the-  estate  his  'wife  -was 
intended,  to  take  for  Ufe,  before  his  brother  Charles 
could.enjoy.it;  which  could  not  be  an  estate,  that  she 
could  not  take  till  after  the  death  of  Charles.-  It  seems 
therefore  from  the  limitation,  that  the  testator  could 
not  intend  to  include  m  the  devise  this,  reversionaiy 
interest. 


In  Roe  V.  Avis {94f)  a  similar  construction  was  upon  a 
nnular  principle  given  to  a  residuary  devise*.  The  re- 
siduary words  weire  large  enough  to  inplude  every  poa- 
sible  interest.  But  it  was  held,  that  a  reversionary  in* 
terest  did  npt  .pass  on  account  of  the. application  of  die 
residuary  estate  directed;  shewing,  that  the  .testatrix 
could  not  have  had  in  contemplation:  that  remote  rever- 
sionary interest  ,  . 

My  opinion  therefor^  is,  without  any  inquiry,  which 
otherwise  would  have  been  necessary,  that^it  was  not  the 
intention,  of  this  testator  to  comprehend  in 'this  residuary 
disposition  this  reversionary  interest  in  the  copyhold 
estate.  The  consequence  is,  the  whole  of  the  Bill  must 
be  dismissed;  and  it  must  be  dismissed  with  costs;  for 
the  Bill  is  much  incumbered  with  demands,  which  it  was 
found  impossible  to  support. 


The  Bill  was  dismissed  widi  costs  (95  ). 


(M)  4  Term  Rtp.  605*. 

(05)  On  the  Appeal,  post, 
Tol.  XV,  d96.  Ikiqairies 
were  directed  to  ascertaiii, 
whether  there  was  freehold 
estate:  see  2Fei.  8f  Bea.  197 ; 


and,  that,  as  to  personal  es- 
tate, whatever  is  not  disposed 
of,  hoWever  that  may  happen^ 
falls  into  the  residue,  2  Mer. 
3W,3. 
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'  •    .  Rolls. 

.     WIMBLES  r.  PITCHER-  !«>«• 

nmOMAS  tViMBLES  by  his  WiU,  giving  some  part    Under  a  re- 

of  his  real  estate  to  two  of  his  nieces^  one  of  whom  *i"oary   be- 
was  the  daughter  of  one  of  his  surrivihg  brothers^  in  ^^^^^  *®  "  ™ 
feej  as  tenants  in  common/ gave  all  his  personal  estate,  ;, .  .  , 

and  the  residue  of  his  real  estate,  to  his  executors,  upon  u    ^^^  „    y^^^ 
trust  to  sell,  and  pay  his  legacies.    The  testator  then  then  entitled 
gate  several  legacies  to  his  brothers  and  their  children,  excluding  ne- 
and  others  of  his  nephews  and  nieces,  children  of  de-  phews  and 
ceased  blathers  and  sisters;  and  he  gave  and  bequeathed  nieces, 
the  rest,  residue,  and   remainder,   after  paying  all  his 
testamentary  and    funeral   expences,   in   the   followihg 
terms:  ,  '  * 

"   ''  To  my  next  of  kin  in  equal  degree  share  and  share 
"alike.'* 

The  Bill  was  filed  by  the  two  surviving  brothers  of  the 
testator,  and  the  infant  child  of  one  of  them,  a  legatee 
of. 30/.,  for  an  account,  and  a  declaration  as  to  the 
residue;  which  was  claimed  by  the  testator's  brothers 
exclusively* 

Mr.  lUchards  and  Mr.  Cooke^  for  the  i?laintiSs,  the 
brothers  of  the  testator^  contended,'  that  the  words,  in 
which  this  residuary  disposition  is  expressed,  amount  to' 
a  nomination  of  the  testator's  brothers:  and  that  he 
was  aware  of,  and  intended  to  prevent,  the  effect  of  the 
Statute  {9G)\  the  plain  meaning  of  the  words  *^  in  equal 

"  degree" 

(96)  Stat.  22  &  23  Ch.  11.  c.  10. 
Vol.  XII.       .  EE  •      ' 
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*^  degree**  as  a  description  of  relations,  is  nearest  v^ 
lations ;  which  description  the  nephews  and  nieces  wouU 
answer  if  the  brothers  were  dead. 

,  • 

Mr.  Johnson  for  Defendants,  children  of  deceased 
brothers,  insisted,  that  the  distribution  should  be  ac- 
cording to  the  Statute ;  and  that,  the  brothers  being  par- 
ticular legatees,  the .  testator  would,  if  he  intended  his 
brothers  to  take  the  residue,  have  given  it  tb  them  ex- 
pressly. 

T%e  Master  of  the  Rolls. 
The  question  is,  what  the  testator  meant  by  the  words, 
'^  in  equal  degree."  Upon  the  Defendant's  construe- 
tion  those  words  must  be  left  out.  Unless  some  meaning 
and  operation  are  given  to  tiiem,  they  must  be  stnid^ 
out  of  tiie  Win.  The  nephews  and '  nieces  are  en- 
tided  under  the  Statute  by  representation,  not-  as  iq 
equal  degree.  No  distinction  arises  from  the  circum- 
stance j  that  the  brothers  are  named  as  legatees^  for  they 
are  all  named,  ' 

Declare,  that  the  Plaintiffs,  the  surviving  bratfaofs  of 
the  testator,  are  ^titied,  as  next  of  kin  in  equal  de- 
gree within  the  intention  of  this  Will  (97). 


(97)  Post;  Smith  V.   Camphdl,  Vol.  XIX,  400. 
\Madd.W. 
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PALEY  f>.  FIELD.  _  1806. 

June  27M. 
J^ICHARD  PALEY  and  the  Plaintiff  «7bAit  Green    Surety  for  in- 
Pai^y  executed  a  joint  bond,  dated  the  24th  of  d^mnitjtoali- 
December,  1799,  to  the  Defendants,  who  are  bankers,  in  ^^^  amount, 
the  penal  sum  of  3000/. ;  with  condition ;  reciting,  that    *^'''?  P**"  *® 
Richard  Paley  had  kept  an  account  with  the  Defendants,  . . 
as  his  bankers ;  and  to  secure  the  re-payment  of  all  and  jq^q^  entitled 
every  such  sum  and  sums  of  money,  as  then  had  been  to  dindends 
or  should  hereafter  be  advanced  by  them  to  Richard  upon  proof  by 
Paley  or  his  partners,  he,  and  the  Plaintiff  as  his  surety,  the  creditor 
agseed  to  g^ve  their  joint  bond ;  and  it  was  declared,  thj^t  ^o^®'   the 
if  they  or  either  of  them,  &c.  should  pay  all  such  sum  ^*'*^P*®J  o* 
and  sums  of  money  as  the  bankers  either  had,  or  should,   «  ,^  ^     '^. 
or  might,  at  any  time  hereafter  pay,  advance,  pr  disburse,  j^^^  ^^   ^^^ 
with  interest  and  commission,  on  account  of  or  for  the  Turner^  ante, 
use  of  Richard  Paley ^  or  any  person  in  partnership  with  Vol.  Ill,  243), 
him,  whether  by  bill  of  exchange  or  otherwise',  and  also  to  a  dedoctioa 
if  Richard  Paley  and  the  Plaintiff^  or  their  heirs,  exe-  ®/  *he  propor^ 
cutors,  or  administrators,  should  from  time  to  time  upon   ,^^.  ' 

demand-  pay  to  the  bankers  all  such  other  sum  and  sums       . .    ^  ^  ^,  ^ 
•      1  T      1 ,   1       i  .1      residue  of  the 

of  money  as  then  were  or  should  be  due  or  gwmg  by  j^j^|  nroved 

Richard  Paley  or  other  persons  as  aforesaid  to  the  bankers,  beyond  that, 

or  in  any  other  manner,  or  upon  any  other  account. what-  for  which  the 

soever, .  then  the  obligation  to  be  void ;  with  a  proviso.  Surety  was  en- 

decJlaring,  that  the  Plaintiff,   his  heirs,  &c.   should  not  pK«d»  suppos- 

be  answerable  for,  or  liable  to  pay,  by  virtue*  of  the  *°^    ~*^  ^^" 

condition    of  the    said    bond,   on    account,  of  Richard     '^^k 

Paley  or  his  partners,  as  aforesaid,  his  heirs,  &c.  any  ^^^  entitled  to 

sums*  of  money  to  a  larger    amount   than  the  sum  of  the  beneflt  of 

1500/.  with  interest  from  the  time  the  same  should  be  proof  against 

demanded :  the  meaning  of  the  parties  being,  that  the  other  estates 

bankers  should  not  be  indemnified  by  the  Plaintiff  by  "P^°  •  disUnct 

EE2  virtue  ««««"*r- 
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ia06.  virtue  thereof  for  any  Ioim,  which  they  should  rastain  by 
giviiig  credit  to  Richard  Paley,  or  any  partoer  with 
him,  as  aforesaid,  beyond  the  sum  of  15002.  and  inteiest^ 

Field.  any  thing  therein  contained  to  the  contrary  notwith- 
standing. 

Ih  May  180S  a  Conunission  of  Bankruptqr  inued 
against  Richard  Foley.  The  Defendants  were  admitted 
under  that  Commission,  as  creditors  upon  the  bond  to 
the  amount  o£  3000/.  They  also  proved  under  a  Com- 
mission against  SnUth  and  Aihian  upon  bills  of  exchange, 
drawn  by  Richard  Paley,  and  accepted  by  them.  Upon 
the  18th  ot  January,  1804,  the  Plaintiff  paid  theDe^ 
fendants.the  sum  of  1500/.,  with  interest  fromJWypT^ 
ceding;  at  which  time  they  made  the  ^demand.  A 
dividend  of  2s.  in  the  pound  .vras  received  by  die  De- 
fendants under  the  Commission  against  Richard  Pahf. 
They  al^o,  received  dividends  of  Ss.  6d.  under,  the  other 
Commission. 

The  Bill  prayed  an  account  of  the  dividends  leoeived 
under  both  Conunissions ;  and  that  the  future' dividends 
may  be  assigned  to  the  Plaintiff. 

The  •  Defendants  by  their  answer  insisted,,  that  they 
were  entitled  to' apply  the  sum  of  1500/;,  ^ceived  frem 
the  Plaintiff,  as  far  as  that  will  extend,  to  satisfy  the 
loss  they  may  ultimately  sustain  by  the  bankruptcy  of 
Richard  Paley ;  and  that  they  are  entitled  to  receive  and 
apply  the  divideiids  paid  upon  the  whole  debt,  proved  by 
them  under  the  Commission,  until  they  shall  receive 
full  satisfaction  upon  the  debt  ^ue  to  them  from  Richard 
Paley;  wKich,  including  the  bond,  exceeded  800W* ;  fof 
which  sum  they  were  admitted  creditors. 

Ther 
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'    They  represented,  that  the  biUsj  accepted  by  Smith 
.  sndAshion,' had  no  cohpection  with  the  bond,  executed 
by  the  Plaiotiff,  except  as  4;hey  were  securities  for  the 
general  account  oi  Biehard  Paley.  • 

Mr.  Richards  and  Mr.  Huddlestone,  for  the  Plaintiff. 
If  thb  had  been  a  single  transaction,  there  can  be  no 
doubt,  that  the  obligees  in  the  bond^  having  received 
the  dividends,  would  be  trustees  for  'tiie  surety;  who 
paid  the  debt.  It  happens,  however,  that  the  obhgees 
.  have  an  ulterior  demand  beyond  the*  sum  of  1500/.  But 
the  principle  is  the  same.  Recov^Hng  the  sum  of  1500^ 
from  the  surety,  and  proving  under  the  Commission  a 

•  debt,  including  that  sum,  they  must  apportion  the  divi* 
'  dends,  'so  as  to  give  the  surety  his  proportion  of  the 

dividend  upon  the  whole,  so  proved :  the  'right  of  the 
surety  to  a  proportion  of  the  dividend  .standing  upon 
the  same  principle  as  his  right  to  the  whole,  if  there  was 

*  BO  farther  debt;  • 
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Great  difficulty  arises  upon  this  point  from  the  case 
Mx parte  Turner  (%) ;  in  which  Lord  Loughborough  de- 
cided, that  the  principal' creditor  has  a  right  to  the  pro- 
portion of  the  dividend,  which  he  would  have  received 
'upon  the  residue  of  his  debt,  if  the  debt,  for  which 
•the- surety. was  answerable,  had  been  expunged.  That 
case  is  not  -  suppbrted  by  principle ;  i^nd  is  disapproved 
by  Lord  Eldon  in  Ex  parte  Rushforth  ( 99).  Lord  Lough-- 
bcitough  gives  no  reasons  for  his  jiidgiQent;  and  that, 
which  is  assigned  by  Mr.  CuUeni  100),  is  hot  satisfactory. 
Suppose,  the  surety  should  not  choose  to  come  in  under 
the  Commission ;  and  he  is  not  bound  to  come  in ;  the 

bankrupt 


(08)  Ante,  Vol.  UI,  MS, 
(99)  Aute,  Vol.  X,  409. 
The  Lord  ChoHcellor  finally 


followed  that  case. 

(100)  Culkni  Bank.  Law, 
157. 
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bankrupt  might  be  compelled  to  pay  the  debt  tvipe :  firvt 
by  dividends  under  the  CommiBsiony  and  afterwaxda  li|e 
whole  to  the  surety.  Lbid  Eldon  said,  Ae  case  Efe 
parte  Wildman(l)  decided  oniyi  that  a  bill-hold^  has 
a  right  of  action  against  the  drawer,  acceptor,  and  in- 
dors^rs;  and  may  .go  against  all,  until- he  has.  received 
SOg.  in  the  pound ;  and  that  case  and  Ex  parte  WM* 
lace(»)  are  at  variance.  The  Plaintiff's  nght  to  the 
dividend  under  the  Commission  against  Smith  and  AshUm 
is  also,  dear;  imless  the  debt  proved  against  their  estate 
was  a  distinct,  separate,  independent,  debt;  not  foimiDg 
any  part  of  the  1500A  * 


Mn  Alexander  and  Mr.  BeU^  for  the  Defendants. 
This  is  a  very  important  point;  for  upon  this  argu-* 
ment;  founded  upon  misapplication  of  a  dear  and  estar 
blished  principle^  there  is  no  form  of  words,  by  whidi  a 
surety  can  contract  an  engagement  for  the  defidency  to 
the  prindpal  creditor.  Whatever  may  be  the  number  pf 
names  upon  a  bill,  the  holder  «may  prove  against  the 
estates  of  all^  who  become  bankrupt,  and  may  go  against 
all,  who  remain  solvent,  until  he  hais  recdved  SXk.  in  the 
pound :  and  no  one,  pay&dg  part  of  the  debt,  can»  whik 
one  fthilluqg  remains  due,  call  upon  the  holder  to  assign 
the  benefit  of  the  security,  or  that  charge  upon  any  of 
the  other  estates,  until  the  full  amount  has  been  paid  tp 
him.  No  such  equity  subsists,  in  that  case ;  a»d  diat 
proposition  is  not  confined  to  the  case  of  bills ;  extend- 
ibg  to  bonds  also.  The  creditor  is  entided  to  sue  all  the 
parties  liable  by  the  instrument ;  and  no  one,  having  paid 
a  part,  can  call  for  an  assignment  oT  the  proof  against 
the  others*    This  proposition,  standing  upon,  prindple^ 

and 


0)  1  Aik.  109.    1  Cooke'g 
B.  L.  151.   8th  edit.  173,  4. 


(2)  l.Cooke'M  B.  Z.  165. 
gib  edit.  170. 
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aiid  established  by  maiqr  Mihoritite^  as  confinecl  to  cases,         letid. 

where  the  engagement  of  the  surety  is  commensturate 

with  that  of  the  principal,  is  soot  the«abject  of  dispute. 

It  must  also  be  admitted,  that,  where  the  engagement        Fisw, 

of  the  surety  is  perfidy  separate  and  distmct,  has  no 

connection  widi  or  rehttion  to  more  extensive  engager 

ments  of  the  principal  with  the  creditor,  the  surety  may 

have  4he  benefit  of  the  proof  made  by  the'  creditor; 

tfaptigh  something  remains,  due  to  him ;  and  that  is  the 

utmost  extent  the  argument  in  favour  of  the  surety 

can  go« 

The  caae  Ex  parte  Twmer(3)'iB  an  authority  in  fa* 
vour  of  th6  surety  io  that  extent ;  ^  though  against  him 
upon  the  subordinate  question ;  tp  which,  if  that  propp- 
silion  should  be  determined  in  his  favour,  the  creditor 
must  resort*  In  that  case  the  engagement  of  the  surety 
was  a  transaction  perfecdy  separate  and  distinct  Not* 
withstanding  what  he  had  done  was  connected  wi A  the 
demand  for  Ae  general  balance,  due  to  tlie  bankers,  his 
engagement  was  <^onfined  to  the  partictdar  bills*  Lord 
Lougibwrough  with  some  nicety  held  him  entitled  to 
prove ;  fior,  those  bills  being  paid,  the  debt  with  refer^ 
ence  io  the  creditor  ought  ta  be  expunged :  but,  as  the 
eflfect  of  that  rdirf  to  the  surety  would*  be  by  increasuig 
the  diyidend  to  diminish  the  fund,  would  not  penbit 
him  to  hold  it  to  the  prcgudiee  of  the  creditor,  by  de- 
priving him  of  the  increased  dividends,  which  he  would 
have  received,  if  the  proof  of  that  debt  had  been  ex- 
punged. That  authority  therefore  proves,  that  the  right 
of  the  surety  cannot  staCnd  in  competition  widi  the  prin- 
d^Mdereditor. 

In 
(3)  Ante,  Vbl.  Ill,  24». 
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•1806,  In  all  these  case^  However/ in  which*' this  relief  lua 

been  given  to  the  surety,  the  engagements  vrere  perfectly 
commensurate;  for  though  in  that  case  the  debt  to 'the 

Field.  creditor  exceeded  the  extent'  of  the  siiaety's  engage- 
menty  the  transactions  were  perfectly  separate.  '  It  is 
said'y  but  no  authority  is  produced,  that  in  a  case  of  this 
nature  the  principle  is  the  same.  If  the'  surety  engages 
with  the  creditor  in  terms;  which  imply ,  that  the  ad* 
vances  of*  the  creditor  shall  not  exceed  a  specified 
amount,  and  the  creditor  does  afterwards  exceed  that 
amount,  the  particular  stipulation*  between  the  surety 
and  the  creditor  might  have*  the  effect  of  limiting  the 
demand,  as  between  them ;  and  that  brings  it  to  tbe  or- 
dinary case  of  a  bill  or  bond,  upon  the  acknowledged 
Law ;  and  that  is  the  dpirit  of  the  decision  in  Ex  parte 
Rushfarth  ( 4 ) ;  in  which  dase  Lord  Eldcin  followed  Ex 
parte  Turnery  upon  the  principle,  that  there  was  a  stipu- 
la«tion  between  the  bankers  and  the  surety,  that  the  fei^ 
met*  should  not  advance  more  than  the  amount  of  the 
bond;  and,  ad  against  the  sUrety,  they  were  not  per- 
mitted to  say,  that  more*  had  been,  advanced.  Peiiiaps 
some  doubt  may  be  entertained  upon  the  justice  of  the 
infe^ence,  whether  such  was  the  nature  of  the  s^iila- 
tion.  But,  whether  that  is  so,  or  not^  it*  clearly  was 
the  ground  taken  by  Lord  EMon ;  that  no  tdore  was  to 
be  advanced  than  the  specific  sum ;  and  the.  surety 
should  not  by  advances  to  a  greater  amount  l>e  deprived 
of  all  his  equities. 

But  in  this  case  the  stipulation  is  different.  .'It  was 
clenrly  understood,  that  larger  advances  were  to  be 
made ;  and  the  surety  undertook  to  pay  any  'deficteney, 
tliat  might  arlise  after  application  of  all  the  effects,  whidi 

the 

(4)  Ante,  Vol.  X,  400, 
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th^  crediior  might  happen  to  have.    The  fhj^e  con-         1400. 

Btractk»  of  the  .proviso  ui,  that  the  creditor  should  not 

be  indemnified  ^beyond  the  sum  of  1500/.    In  such  a 

case,  the  surety  engaging  to  make  good  the  deficiency,       JPi^lo. 

the  creditor  has  not  the  benefit  of  his  engagement^  unless 

he  is  allowed  to  apply  all  other  eflfects  first,  and  then  to 

come  upon  the  surety  for  the  deficiency.  <  If  in  Ex  parte 

Rushforih  thatwai|  a  bre^h    of  the    stipulation,   the 

stipulation •  in  this  case   to  that  effect  ia  express;  that 

more  advances  T^iere  to  be  made;  and  the  olyect  of  jkhe 

bond  with  a  surety  was  only  to  bring  the  bankers. home 

at  last.    It  is  sud,  that  if  the  surety  has  not  this  benefit, 

the  bankrupt  may  be  twice  charged.    In  many  situations 

the  bankrupt  is  exposed  to  that  hardship;  being: liable 

after  his  estate  has  paid  -  by  dividend  :*.  but  if  that  fblbws 

from  the  nature  of  security,  the  objection  cannot  have 

any  weight. 

In  Ex  parte  WoQd{5)  hotd  ThurUno  acted  upon; the 
distinction,  that  the  payment  was  before  the  bankruptcy^ 
creating  therefore  a  positive,  substantive,  debt  at  that 
time,  distingubhed  in  that  respect  from  a  payn^nt  after 
the  bankruptcy :  in  the  one  cyuse  a  legal  demand  subsist- 
ing against  the  estate ;  in  the  other  only  the  equity  we 
are  now  discussing.  If  the  proposition,  upon  which  this 
Bill  is  filed,  can  be  supported.  Lord  EldCn  would  not 
have  determined  Ex  parte  BUshforth  upon  the  narrow 
ground  upon  which  that  case  is  ultimately  put,  that  in 
consequence  of  the  want  of  notice  the  creditor  had  not 
a  right  to  swell  the  demand  beyond  10,000/.  This 
case. stands  clear  of  that  decision;  which  raises  an-  in- 
ference, that  .in  suck  a  case  as  this  the  surety  has.  not 

the 

(5)  Before  Lord  Thwrlow^      Lord  EUon,  ante,  VoL  X, 
12th  Dec.  1791.    SUted  by      415,  in  ExparU  Rutk/artk. 
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leoa.         ^e  Eqnityi  insisted  on  by  tlm  BiH    The  eflbet  of  the 


Pjmlbt 


engagementji  contracted  by  thk  mufety^  is,  not  nierd^  to 
be  liable  for  the  first  advances  to  the  extent  of  IBOOL, 
SiMLDn  but  ah  engagement  of  indemnity,  to  a  limtted  ainoCui^ 
against  any  loss  the  bankers  m^  idtimately  safEer. 
The'profiso  is  to  be  understood,  not  aa  hunting  the 
credit  to  the  sum  of  15001.,  but  as  cutting  down  Ao 
extent  of  the  engagement  by  the  surety  ^  meaning  him 
tp  be  liable,  to  the  extent  of  that  sum,  whatever  advaniDes 
maybe  made  according  to. the  conditio  of  the  bond* 
The  whole  must  be  taken  together:  the  first  engage- 
ment being  utilimited  in  extent ;  but,  taken  with  the 
proviso,  amounting  to  a  contract  of  indemnity  tp  the 
extent  of  that  sum;  and  m  that  respect  distinguished 
from  Ex  parte  RushfoHh ;  where  L<Hrd  Eldon  Hsferred* 
that  the  engagem^it  was  not  to  go  beyond  10,OOOlL 
AB  these  cases  proceed  upon  the  pri^cipIe,  Ihat  tiie 
debt  woidd  be  gone,  if  not  preserved  by  the  Equity  of 
the«surety.  The  proper  mode  therefore  of  trying  this 
is  to  consider,  whether  the  assignees  could  insist  upon 
having  the  proof  expunged ;  and  the  Law  is'  clear,  that 
if  various  securities  are  held  fot  one  general  debt,  not 
separately  applicable  to  particuliir  parts>  the  bankrupt 
•  estate  cannot  have  any  part  of  the  proof  expunged  in 
consequence  of  the  payment  of  anyjbne  of  the  aeco- 
rities;  which  are  all  liable  for  the  whole.  This  is  a 
security  ibr  the  whole  *debt;  not  fpr  a  particular 
part. 

The  Plaintifi*  contends,  that  he  is  entitied,  not  defy 
to  the  dividends  firom  Palejfs  estate,  but  also  to  difi* 
dends  upon  the  bills  accepted  by. the  otiijer  bankrupts. 
But  that  is  a  distinct  transaction.  They  were  sepa- 
rate, independent,  sureties :  the  Plaintiff  in  respect 
of  his  bond :  Smith  and  AsMon  to  the  extent  of  their 
acceptatices. 

Mr. 
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Mr.JUeAartbfinRepIy*  1909. 

Every  siuetydnp  is  in  tniiJi  AconttBci  for  indemnity.        pT^ 
The  snrety  might  have  compeUed  the  bankera  to  put  die  ^^ 

bond  in  snit  for  ISOOL  The  bankruptcy  cannot  malce  FisLp« 
a  diflbrence.  Tlie  Plaintiff,  having  been  compelled  to 
pay  the  whole  sum,  for  which  he  agreed  to  be  surety, 
and  having  a  right  of  action,  if.no  bankruptcy  had 
occurred,  shall  in  Equity  be  aUowed  to  claim  as  Cesim 
que  irmi  to  the  eictent  of  what  hasbeen  received  under 
the  bankruptcy^  as. in.  the  event  of  no  bankruptcy  he 
might  have  compelled  the  creditor  to  sue  the  principal 
obligor;  or,  having  paid  the  whole,  might  have  brought 
an  action  against  the  principal  debtor.  In  tiie  particular 
mode,  in  which  this  engagement  is  expressed,  there  is 
nothing  to  prevent  the  relief.  The  conclusion  of  the 
instrument  brings  it  within  the  principle  of  .Ex  parte 
Ruskfofih .-.  the  stipulation  being,  that  tiie  Plaintiff  shall 
not  be  answerable,  or  liable  to  pay,  on  account  of  Richard 
Paiey,  nor  the  Defendants  be  indemnified  by  the  Plainr  - 
tiff  for  any  loss  they  should  sustain  by  giving-  credit  to 
Bickard  Palef,  beyond  the  sum  of  IBOOk  • 


The  Master  of  the  Rolls. 
I  am  not  able  to  discover   any  substantial  distinction      ^^"^  ^^^ 
between   this  case    and   Ex  parte  Rushforih.     Indeed 
this  is  the  stronger  and  the  clearer  of  the  two ;  as  this 
instrument  marks   more    distinctiy,   tiiat  the  sum,    for 
which  the  surety  was  to  be, answerable,  was>  as  against 
him  to  be  considered  as  the  whple  amount  of  the  cre- 
ditor's demand.    In  that    case  there  was  no   specified 
limit   to' the  engagement,*  except  what  was   implied  by 
*  the  obligation  of  the  bond.    The  undertaking  was  to      [  ^444  ] 
answer    for  all  such   advances  as   the   bankers  might 

make. 
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•  1806.  make.     Lord  Eldon  however  inferred  from  the  obligs* 

tion  to  give  notice,  before  there  shaidd  be  a  forfeiture 
of  the  bond,  that,  as  against  the  surety,  the  bankers 
Field.  would  not  be.  entitled  to  say,  they  had  given  <5redit  toft 
more  than  the  penalty :  so  as  to  affect  him  in.  any  way 

.by  such  ad4itional  credit.:  Here  that  is  not* left  to  in- 
ference; for  the  {MTOviso,  which  qualifies -and  controuls 

^all  the  rest  of  the  ikistrument,  declares  expressly,  that 
the  true  intent  and  n^eaning  is,  that  the  bankers  shall 
not  be  indemnified  by  the  Plaintiff  by  viftu^  thereof  for 

.any  los9>  which '  they  should  sustain  by*giving  credit 
to  Richard  Paley,  as  aforesaid, .  beyond  the  sum  of 
1500/.,   and  interest;    any  thing    therein   contained    to 

.the    contrary  notwithstanding.      I  hardly  know,    how 

.  the  parties  eould  *  have  more  ^  clearly  provided,  not 
merely  that  the  Plaintiff  should  not  be  called  upon 
to  answer  more   than   1500/.,  but  that  with  regard  to 

>him  the  creditor   should  be  considered  as   limited    ta 

that  sum.  * 

Then  upon  what  ground  is  the  Equity,  which  the 
Plaintiff  seeks  by  this  Bill,,  resisted?  Upon  this-  ground 
only,  that  these  Defendants  have  given  cr^it  to  the 
bankrupt  beyond  that  stipulated  sum:  a  case,  .  with 
which  by  eatress  provision  the  Plaintiff  was  to  have 
nothing  to  do.  If  in  consequence  of  those  ultericHr  ad- 
vances the  bankers  are  to  keep '  dividends,  of  which 
ihey  would .  otherwise  be  trustees  for  the  Plaintiff,  does 
not  he  contribute  in  effect  to  indemmify  them  for  a  loss 
against  which  it  is  expressly  prpvided  that  h^  shall  not 
be  called. upon  to  Indemnify  them:  viz.  a  loss  occa- 
noned  by  their  advancing  more  than  the  sum  of  ISOOJl  t 
It  is  dear,  that  as  between  these  parties,  that  sum  is  to 
be  considered  as  the  amount  of  the  debt    The  Law, 

resulting 
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tesuking  .from  that  view  of  the  .facts,  is  n6t  a.  subjeet  of 
controversy  between  the  parties;  for  it  is  agreed^  upon 
that  statement  the.  Plaintiff  is  entitled  to  the  equity  he 
seeks  by  his  bill^  to  consider  them  .as  trustees  for  him 
of  whatever  dividends  they  draw  from  the  bankrupt's 
estate  on  account  of  this  sum  of  1500/.  As  to  the  othet 
biDa,  I  take  it,  that  is  a  distinct  transaction ;' and  the 
Plaintiff  has  notiung  to  do  with  them. . 


44* 


1806/ 


IPalby  > 

r,  ^ 
FlBLD. 


The  Master  of  the  Rolls  inquired,  whether  in  Ex 
parte  Rushforth  the  Order  allowed'  the  creditors  the 
equity,  that  was  given  in  Ex  parte  Turner ;  and,  the 
order  appearing  to  have  allowed  it,  directed  the  Decree 
in  this  cause  with  the  same  qualification. 


CRANMER,  Ex  parte. 


1800. 

A/y  12M, 

18M,  dlif. 

TTNDER  .a  Commission,  issued,    to.  inquire,  whether    Return  to  a 

Henry   Cranmer,    Esq.    is  a  lunatic,  the  verdict,  Commission  of 

&und  by  the  Jury,  was,  that  Henrjf  Cranmer  is  so  fer  I-«n*cy,  that 

debilitated  ?VPYfr"J> 
far  debuitated 

in  his  mind  as  to  be  incapable*  of  the  general  management  of  his  affairs, 

qnashed;  and  a  new  Commission  issaed :  tk^*  MeUus  InquirendMm^  not 

issuing  in  lanacy. 

The  Commission  of   Lunacy  applicable  to  incapacity  from  causes, 

distinct  from  lunacy ;  as  old  age :  but  the  returp,  if  Uot  in  the  words 

of  the  Commission,  must  have  equivalent  words ;  and  in  such  a  case 

.  the  proper  return  is,  that  the  party  is  of  unsound  mind ;  so  that  he  is 

not  sufficient  for  the  govern  men  t  of  himself,  &c. 

Privilege  of  the  party,  who  is  the  subject  of  a  Commission  of  Lunacy, 
to  be  present  at  the  execution. 

Order,  that  a  person,  against  whom  a  Commission  of  Lunacy  was 
established,  should  be  delivered  up  to  the  Committee.  Habea»  Carjnu 
not  necessaryJ 
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IMS.         debiKtated  in  his  mind  as  to  be  iadipilih  at  flie  general 
^^^^  management  of  his  affiurs ;  and  haf  been  in  the  aane 

^!!!!1"'    state  of  mind  for  MX  months  lart  part. 

The  retivm  to  ibis  Conmussion  was  brought  before  the 
Lard  Chaneelter  by  two  petitioiia ;  one  peesented  in  the 
name  of  Mr.  Crammer :  'the  other  by  his  next  of  kin.  The 
affidaTits  stated  several  instances  of  the  decay  of  this 
gentleman's  fiiculties;  appearing  to  be  the  eflfect  of  his 
advanced  age. 

Vx.Pereeud  and  Mr.  JSisrl,  in  support  of  the  Peti- 
tion of  Mr*  Cramner* 
The  finding  upon  this  Inquisition  is  so  informnlj  that 
a.  traverse  cannot  be  taken ;  the  l^^al  right  to  which  is 
fully  acknowledged  in  the  cases  Ex  parte  Wragg^  Ex 
parte  Feme{6).  In  Ex  parte  Banuley  (7)  hord  Hard- 
wicke  notices  the  uncertainty  arising  from  the  latitude 
of  these  findings :« the  Court  having  departed  from  the 
rigid  terms  of  the  ancient  form,  '^  Lmutticus,  vel  nam;" 
and  held,  that  the  words  substituted  must  be  equivalent: 
as  "Nan  Campat  Mentis**  or,  since  the  proceedings  have 
been  inEngUsk,  '<  of  unsound  mmd.**  A  sort  of  parti- 
cnlar,  technical,  phrase  has  therefinre  been  adopted.  But 
wprdsj  denoting  mere  weakness  of  mind,  upon  which 
there  may  be  different  judgments,  cannot  be  substituted 
for  lunacy,  or  imsoundness  of  mind ;  which  latter  de- 
scription has  by  usage  obtained  a  legal,  techninl,  import 
In  this  case  the  traverse  would  be  more  involved  than 
in  any  former  instance,  as  to  his  cap^ty  for  the  general 
management  of  his  affairs. 

The  SaUeitar  General,  MrJiichards,  and  Mr.  WethereU, 
for  the  next  of  kin.   ' 

If 

(6)  Ante,  Vol.  V,  450, 632  ;  see  the  note,  452. 

(7)  3iiM.  168. 
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If  this  verdict  cannot  be  sustuned,  the  proper  conraid  1000. 
teems  to  be  to  direct  a  Melius  Inquirendum^  This  is  a  ""^^^^ 
subject  of  gt^eat  importance  urith  reference  to  fiiture  j^  ^^^^  * 
eases,  ft  is  perfectly  settled,  that'  his  Majesty  will 
interfere  for  the  protedlion  of  persons,  who  are  become 
incapable  of  firotecting  themselTes ;  though  not  lunatic 
in  the  strict  sense:  the  incapacity  proceeding  only  from 
debiKQr  of  mind,  arising  from  affiotion,  disease,  or-  old 
age ;  who  cannot  be  described  as  lunatics  in  the  strict 
sense.  The  Court  proceeds  now,  not  upon  llie  strict 
common  law  writ,  but  upon  a  Commission  in  nature 
of  it;-  under-  which  the  description  is  different  froxft 
tiiat  in  the  writ.  Blaekeione^s  ( 8 )  definition  of  a  lu- 
natic, considered  -as  a  proper  object  of  the  interference 
of  the  Lord  CAtmeeUor,  comprises  those,  who  are  in- 
capable of  managing  their  own  affairs.  There  are  in- 
numerable instances  of  Commissions  (  9  ),  the  objects  -  of 
which  were,  clearly  persons,  not  lunatic  in  the  strict 
sense ;  the  disorder  arising  fr^m  causes,  that  could  not 
possibly  admit  lucid  intervals ;  old  age,  for  instance ;  a 
glimmering  only  of  understanding  left :  a  state,  produced 
by  no  sadden  cause,  but  by  the  gradual  effect  of  time 
tipon  the  mind. 

Since  the  case  Ex  parte  Bamsley  the  law  of  the 
Court  upon  thia  subject  has  altered,  according  to  Lord 
Eldan;  who  in  Ridgeway  y.  Darwin  (10)  says,  he  is 
pretty  eonfidenf.  Lord  Hardwicke  would  not  have  gone 
so  faor;  but  finding  a  course  of  cases,  establishing* 
this  authority,  and  feeling  a  strong  inclination  to  main- 
tain it|  or  that  the  Legislature  should  take  measures  to 
preserve  persons  in  a  state  of  imbecility,  laying  them  as 

open 

(8)  1  Black.  'Cam:  304.  within  tlie  last  ten  years  was 

(9)  A  long  list  of  Coinmis-      produced. 
sions'in  cases  of  this  nature         (10)  Ante,  Vol.  VIII,  65. 

VI,  273. 


Digitized  byCjOOQlC 


449  CASES  IN  CHANCERY. 

1806*  ojpentQ  miflchief  aa  insanity,  tilt  these  decinona.  wese 
""^"^^  reviewed,  he.  would  not  alter  them.  If  tbe  law  has. 
AiMirto.'  ^'^^^  altered  in  this  respect,  diat  Conmuarions .  are 
granted  in  cases,  in  which  Itoxd  Hardwidie  would  not 
l^ive  granted  ti^em,  and  the  Lard,  Clume^ttor  will  in- 
terfere upon  having  the  facts  of  such  casea  ascertained, 
it  would  -  be  extraordinary,  that  your  Lordship  should 
decline  to  interfere  upon  those  fisusts,  stated  by  the  ver- 
dict of  a  Jury ;  and  should  require  them,  upon  their 
oaths  to  state  formally  and  technically,  a  lunacy,  or 
something  equivalent  in  a.  case,  where  nothing  of  that 
nature  ezis^:.  if,  a- man  being  in  the  language  otFleta^ 
\'  miUus.%  mirdus^  your  Lordship  is  to  forpe  the  Jmy 
to  call  him  an  ideot  or  a  lunatic.  The  l%w  ia,  surely 
in  a  most  inconvenient  state;  if  the  party  is  entitled  to 
protection  under  circvmstances,  that  are  not  permitted  to 
appear  upon  either  the  Comifiission  or  the  Inquisition ; 
and.  the  Jury  are  placed  under  a  necessity  of  ^ying  upcm 
their  oaths  that,  which  they  cannot  say  c^msistently  with 
truth.  It  b  to  be  regretted,  that  the  Lord  ChOfteeUor 
has^ppU^d  the  prerogative  to  such  drcumstancea;  for 
the  necessity  of  the  case  would  haye  compelled  the  L^jis- 
lature  to  interfere.  Upon  these  affidavits  the  instances 
.  of  loss  of  memory  and  &ilur^  of  intellect  are  such,  as, 
if  not  to  be  characterised  as  lunacy,  are  a  sure  indica- 
tion of  a  mind  overturned* 

The  Reply  was  stopped  by  the  Court  ^ 

The  Lord  Chancellor. 
I  rather  regret,  that  it  did  not  occur  to  me,  that 
tiiese.  petiticms  stood  for  thia  day;  for  it  is  fit,  diatl 
should  have  collected  my  thoughts,  before  I  decide 
upon  this  very  momefitoua  subject.  .  But,  having  no 
doubt  upon  it,    I    shall    state    my  opinion.     I'thoik, 

there 
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tiito  ought  to  be  an  Act  of  ParliaiHei^t;  not  fi^m  any 
defect  in  the  jorisdiction ;  but  on  the  immeiise  moment, 
that  the  Lord  Chaneettor  should  not  assume  an  authority 
that  does  not  belong  to  him  by  the  ancient  jurisdiction; 
Imd  that  may  press  sorely  on  the  liberty  of  th^  subject; 
on  the  other  hand,  feeling,  as  Lord  Eldm  apjpears 
strongly  to  haTe  felt,  that  persons^  who  are  aboV6  all 
others  entitled  to  protection,  'ought  hot  to  go  unprotected. 
Another  ground  is  this :  A  man  may  have  passed  a 
great  and  illustrious  life;  and  by  the'  course  of  nature 
his  faculties  may  decay ;  so  that  he  may  not  be  fit  either 
to  govern  himself  or  his  affairs.  It  is  unseemly,  that 
he  should  be  put  upon  the  fobtinig'of  a  lunatic ;  and  that 
a  Commission  should  issue  in  the  ordinary  course ;  which 
tcoij  affect  the  families  of  such  persons  in  other  times. 
It  is  suppo£(ed,  and  that  opinion  has  gone  forth  rery 
generally,  that  this  ilnhappy  disease  runs  into  the  pos* 
terity ;  and  thence  arises  a  grievous  dilemma,  that  either 
such  a  person^must  be  deprived  of  protection  altogether; 
or  in  future  times  that  distress  to  his  family  should  be 
the  conseliiuence.  Why  should  not  a  man  be  entitled  to 
protection  in  this  second  state  of  infhncy,  as  well  as  the 
first?  The  whole  prerogative  is  this;  that  it  falls  to  the 
King  to  take  care  of  those,  who  cannot  take  care  of 
themselves. 


449 


leoo. 


C&AlfMBR, 
E»  parte. 


Lord  Coke  says,  in  the  Records  of  Courts  of  Justice 
you  are  to  find  the  Law ;  and  if  I  find  upon  the  Re^ 
cords,  that  I  have  jurisdiction,  though  I  do  not  see 
whence,,  to  go  beyond  what  Lord  Hardwicke  did,  if 
upon  some  hew  jurisdiction,  arising  from  the  necessity  of 
the  case,  a  Commission  can  issue,  I  will  exercise  that 
jurisdiction.  But  let  the  Commission  and  the  verdict 
be  congruous  upon  the  face  of  the  Record.  That  can- 
not be,  unless  the  verdict  is  either  in  the  words  of  the 
Commission,    or  in    equipollent  words.     The   righ.t   to 

Vol.  XIL  FF  ,.  traverse 
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1806.  tratene  the  vordict  is  admitted.    Could  die  Jnry  find  i 

v-vw  ipecud  verdict^  stating,  that  they  could  not  fay,  whether 

Crammsb,  iieigahmatlc,  ornot;  and  leturning  the  etidenee  hack 

w          -ij  tome,  aa  other  Juries  letam  die  e?idetice  to  the  Gooft} 

TeidiotTOon  ""^  could  I  upon  a  special  verdict  say,  the  man  is  n 

aCommiision  hmatict  I  could  not    I  hare  no  authority  to  act  upco 

of  Loaacy,  his  liberty  and  his  property,  except  upon  a  T^rdiet,  el-* 

pressed  in  legal  words. 

Lord  Coke  in  his  Commentary  upon  LMlekm  states 
what  embraces  every  possible  case :  • 

Eaplsnation  of     ^  Here  LUUekm  etplaineth  a  mail  of  no  sound  memory 

''  Mm  eomfog  *'  to  be  Nam  eompa$ .mentii.    Many  times  (as  it  haxe  ap* 

""  amlM.''         €i  pearedi)  the  LaUm  word   exphuneth  the  true  wetme^ 

**  and  calleih  him  not  Amensg  demens,  furianu,  bmaiieuM^ 

^'faiuMM^  Miutiu$,  or  the  like;  for  '  Nan  compos  maUi9* 

"  is  most  sore  and  l^;aL** 

Lord  Cote  there  considers  the  word  ''  /moltcact**  aa 
by  no  means  material ;  only  dassiHg  it  with  <*  Amens^ 
**  demem^  &c.:  hut  he  says,  <<  Norn  compos  meniis"^  is 
the  sure  temb    The  Cemmentary  proceeds  dius: 

*'Nom  eampoi  meniis  ia  of  four  sorts:  1st,  Idioimi 
^  which  from  his  nativity  by  a  perpetual  infirmity  is  Norn 
^*  compos  meniis:  £dly,  h^  that  bysidmess,  grief^  or 
^^  odier  luxadent,  wholly  kweth  Ins  memory  and  under^ 
»stsndmg(ll).** 

Here. 

(tl)  C».£tl.fi40.«.    See         ItissiBgalar.lIiatthetcrm 

Bemtleg's  €km,4Coke,  128;  ** Ismaiieus;*  wldoh,  Oum^ 

where  the  deseriptiott  is  still  derived  from  a  vulgar  error^ 

more  general  and   eompre-  give*  the  tide  to  the  modern 

henstve:  <*he,  who  was  of  proeeediog  by  CommimioD,^ 

*'  good  and  souid  memory,  and  is  the  only  specifio  de- 

«  and   by  the  visitation   of  scription  of  afflicted  persons 

*'  God  has  lost  it.**  contained  in  it,  is  not  to  be 

fonnd 
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**  a  natMritate  nxA,    an    alio 
"  tempore." 

Acedrding  to  another  lorm 
the  Aheritf  is  ordered  to  in* 
qaire,  whether j  &c. 


Hm  18  the  very  man  i  not  bom  without  reason ;  but, 
wlio  has  ket  it  from  nekness,  grief,  or  other  acci^ 

dent; 

ftmnd  in  any  form  of  the  old 
Writ  (Ae^.  Brev.  266),  nor 
in  the  Sutate:  (DePrero- 
goHvi  Regii.  Stat.  17  Ed.  II, 
e.  9,  10. 

The  firat  form  of  the  Writ, 
lo  the  Esoheator,  snggeating, 
that  the  party,  **  Fatans  ds 
''  Idiotii  ezistit :  ita  qood  re- 
'*  gimini  sni  ipsins,  terranun, 
^'  tenementonun,  iKmorom, 
<'  &.  cataUomm  snomm  non 
''snfficit,"  directs  the  in- 
quiry, **  Si  A.  £itaus  & 
<'  Idiota  sit,  sicnt  praodictam 
<'  est,  necne;  Se  %i  sit,  ttmo 
"ulSiim  a  natiritate  siift,  an 
**  ab  alio  tempore;  &  si  ah 
«  alio  tempore,  tunc  a  quo 
<<  tempore,  quafiter,  &  quo- 
<*modo;  &  si  Incidis  gau- 
**deat  interrallis:  •  •  •  • 
**  &-  quis  propinquior  hsores, 
<<  ejus  sit,  &  cnjus  sotatis.'' 

Another  form  of  the  Writ, 
to  the  Eaobeator,  redting, 
''Quia  A.  Idiota  &  adeo 
**  impotens  ac  mentis  susb  non 
«  compos  existit,  quod  regi- 
*'  mini  sni  ipaioB,  terramm, 
**  Tel  aiionmi  bonorum,  non 
**  anffioit,''  dnrects  an  inquiry, 
'<  8i  Idiota  sit,  &  mentis  sum 
**  non  compos,  sleut  prsodio- 
<'  tum  est,  necne.''  By  ano- 
ther form  the  inquiry  is, 
whether  **  Idiota  ^   fatnus 


1806. 


ana* 
**  tiritatis  anal  tempore  sem* 
''per  haetenus  pnitw  Idiota 
"extitent  •  •  •  ♦  an  pw 
*'  infortunium  vel  alio  mode 
''  in  bQusmodi  infimntatem 
"  postea  incident  ;*••••  et 
^'  si  per  infortunium  Tel  alio 
*'  mode,  tunc  per  quod  in<p 
''  fortunium,  &.  qui^liter^  ds 
''  quomodp,  &  cnjus  ntatis 
"  fuerit.*' 

By  another  form  the  She-: 
riff  is  to  inquire,  whether  "  a 
''primsarft  astate  suft  fatnus 
"  extiterit.'' 

In  the  Writ,  entitled, ''  De 
^*  Idiota  coram  Consitio,"  the 
description  is,  *'  Idiota  est 
*<  &  non  sanm  mentis  ex* 
••istit.'' 

It  Is  to  be  observed,  that 
the  langnage  of  the  Writ, 
supposing  a  commencement 
and  cause  of  the  calamity 
uneonneeted  ^Ith  birth,  does 
not  correspond  with  the  de* 
scrtption  of  an  idiot,  gene^ 
rilly  reeeired,  and  adopted 
by  Lord  CUke» 
'  The  inquiry  at  the  close  of 
the  first  of  these  forms,  be- 
ing literally  translated  in  the 


CranmbA, 
Ex.p^rte. 


FF2 
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.1806.  dent;  for  you  cannot  enter  into  the  mmd;  to  know, 
^^^"^  by  wh»t  means  it  is  disorganized :  but  you  find  it  disor- 
EKvarie*'  ganixed;  and  who  can  say,  I  have  not  a  jurisdiction? 
In  cases  of  '^^^'^  ^  ^^  doubt,  the  Moon  has  no  influeni^;  and 
lonacj,  the  no-  there  are  many  persons,  who  never  have  lucid  inl^eryids, 
tion,  that  the  jthat  come  within  this  second  description.  But  they 
moon  has  an  must  have  lost  their  understandmg  to  this  extent;  that 
loflQence,  cr-  iheyare  not  capable  of  the  management  of  thems^es 
roneons.  ^^  ^j^^.^  ^^^^j^      ^^^  ^^^  is  so  fiir  from  putting  the 

person  he  describes  by  the  term  **  hmaiievs**  in  die 
chlss,  that  Ihave  just  noticed,  that  lie  puts  that  person 
byhiihself;  describing  him  to  be  a  man,  who  hath 
sometime^ -his  understanding,  and  sometimes  not;  and 
this  is  the  antient  lawof  the  country.  This  is  not  a 
man,  who  has  sometimes  understanding,  and  sometimes 
hot :  his  understanding  is  defunct :  he  has  survived  the 
period,  that  Pi^vidence  has  assigned  to  the  stability  of 
.  his  mind.  In  the  remainder  of  this  part  of  the  Com- 
mentary Lord  Coke  continues  to  use  the  phrase  ''Witw 
''  compos  mentis.^ 

tJpon  this  the  jurisdiction  (which  God  forbid  should 
not  exist  in  such  cases)  is  clear;  and  the  necessity  for 
an  Act  of  Parliament  is,  not  to  give  jurisdiction,  but  to 
avoid  the  inconvenience  I  hav^  hinted  at. 

Let  us  see,  whether,  any  rthing  has  since  occurred, 
which  can  alter  die  Law.  Lord  Hardwicie.{and  I  am 
glad,  whenever  I  have  a  precedent  by  that  great  matn) 

.    .in 

Commission  of  LttDacy,«'wbo  tiooable,  as  another  form  of 

*^  18  his  nearest  heir,^  and  of  die  Writ  by  -very  dear  ex- 

**  what  ogt^  is  in  .practice  pres^ion  applies  that  inqidiy 

referred  to  the  ag^  of  the  4o  the-  person,  who.  is   ilto 

heir.     That    donbtfuK  con-  object  of  the  CommissioD. 
strocUon  is  the  more  qoes- 
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in  Ex  parte  Banuley  ( 12)  says  ezprattly^  that  was  the 
law  in  his  time;  and  theie  must  be  equipollent  words. 
Another  great  authority,  Lord  EUom,  in  Bidgeway  v. 
Darwm  ( 13)  says.  Lord  Hardwieke  would  not  ha(ve\gone 
80'&r  as  Ihe.Iate  {wactice: has  gone.  Nothing  was  de* 
cicted  in  that  case.  Lord  EUUm  did  not  issue  another 
Commission;  but  did  what  waa  perfectly  wise;  directs 
ing.  two  >  physicians  to  visit  the  lady  for  the  purpose'  of 
defermining,  whether  her  state  of  mind  was  competent 
to  the  management  of  her  affairs ;  declaring,  that  the 
ca^  did  not  seem'  a  case  of  insanity;  and  he  shbiild 
think  hiniself  bound  to  do  that,  if  it*  was  oidy  made 
outj  that  it  was  not  fit,  she  should  have  the  manage- 
ment of  her  pecuniary  affairs ;  and  Lord  Eldon  puts  the: 
grbund,  on  which  he  goes  in  the  disjunctive ;  viz.  feeling 
a  string  inclination  to  maintain  the  practice;  or,  that 
the'Legidature  shdold  take  measures  to  pireserve  persons 
in  a  state  of  imbecility,  laying  them  as  open  to  mischief 
as  insanity. 


453 

180Q. 

.  Cranmbr* 
Expmrie^ 


If  upon  the  evidence  this  gentleman  shall  prove  a' 
proper  subject  for  a  Commission,  I  am  sure,  there  is 
sufficient  to  bring  him  within  the  most  legitimate  class: 
yiz.  the  2d  class  mentioned  by  Lord  Co£tf;  those,  who 
from  sickness,  grief,  accident,  or  old  age  {1^),  (for  that 
may  be  added)  have  lost  their  uqderstanding.  What  ia 
iho  m^aping  of  that?  In  the  case  of  the  unfortunate 
man,  who  fired  at  the  King  in  the  Theatre,  the  Attorney 
General  contended,  that  he  ought  to  be  proved  to 
have  wholly  lost  his  understanding.  So  he  had :  but 
that  does  not  require  such  a  state,  that  he  could  not  see 
the  light  of  the  sun,  or  know  his  father.  But  the  in^ 
quiry  isy  whether  his  capacity  is  of  that  kind,  that  fits^ 

him 


(12)  3  Aik.  168. 

(13)  Ante,  Vol.VIU,05, 


(14)  See   Beverley's  Ca$e, 
4Cb.l23. 
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lOOd.         ^^  ^o'  ^  government  of  himflelf,  and  die  ntmagft* 
'^'^^  ment  of  the  affitin.    I  irnut  have  that  letumsd.    TUa 

^^^^^^'  verdict  does  not  state  distinctly,  that  he  ia  incapable; 
'^  '  but  that  he  ia  so  far  debilitated  in  big  nand,  that  he  ia 
not  equal  to  the  general  management  of  his  afiiia. 
How  dangerous  is  Aat !  Lord  Eldan  was  aware  of  it; 
observingi  that  many  difficult  and  delicate  cases  widt 
reference  to  the  liberty  of  die  subject  mi§^t  occur,  I 
wiH  protect  diis  gentkinant  by  grantmg  a  MtUus  /•- 
qmrendum;  to  see,  whedier  he  is  fit  for  the  gofertmect 
of  himself,  and  the  management  of  his  afiirs.  Hour 
can  I  telli  what  is  so  fear  debilitated  in  his  mind  ais  not 
to  be  equal  to-  the  general  management  of  his  affiant 
Suppose,  heSras  a  farmer;  and  his  understandiiig  WM 
so  far  debilitated,  diat  he  could  not  manage  his  turn ; 
though  competent  to  comnum  purposes.  There  is  an 
ambiguity  in  this  verdict,  upon  which  it  cannot  possibly 
be  sustained* 

Quash  the  Inquisition ;  and  let  another  Inquisidon  be 
directecl. 


J^lg  18IA.  ^  application  was  made,  that  a  new  Commkaioa 
should  issue  in  this  case ;  upon  die  ground,  that  upon 
seat^  it  appeared,  a  Melius  Inqmrendmm  had  never 
been  directed  in  lunacy;  and  in  Es parte  Roberts  (16) 
it  is  stated,  dmt  it  «aimot  be. 

J%e  Lard  Chancellor. 
There  ought  to  be  a  new  Commission;  ibr  diis  gspn 
deman  had  not  been  found  a  lunatic  in  fact;  and  if 
npon  die  finding  I  could  see,  that  he  was  not  a  proper 

olject 

(IS)  BAilL5. 
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oljeci*  of  Uiis  Commisnon*  as  the  law  liow  stands,  leoo. 
tfaoiigh.  I  wish*  there  should  be  a  vevisioii  of  it  as  to  ^^^^ 
that,  I  might  have  said,  there  was  an  end  of  the  Con-  ^^^^' 
nusBioii;  and  I  would  not  grant  another.  But  there  is 
IB  tbis  return  what  convinces  me,  that  there  is  great 
probaliility,  lihat  he  is  a  Intimate  object  of  a  Commis- 
sion, This  verdict  could  not  support  the  Comnusuon: 
but  I  see  plainly,  at  least  that  there  is  not  suflbdent 
eertsintjr  of  his  capacity.  The  jury  will  find  eidier  ii| 
the  words  of  the  Commission,  or  in  equipoDent  words, 
I  perfectly  agree  with  Lord  EUbn  in  the  idea  his  Lord* 
ship  had  of  CharlUm  Patmer^t  Case* 

.    The  party  certainly  nnist  be  present  at  the  execution 
q{  the  Commission,    It  is  his  privilege. 


Another  Comnussion  issued  accordingly ;  under  which 
upon  the  ^evidence,  and  particularly  the  personal  exami- 
nation of  Mr.  Cranmeff  the  Counsel,  who  resisted  the 
Commission,  gave  it  up ;  and  the  jury  under  the  di- 
rection of  the  Commissioners  found  their  verdict,  that 
Henry  Cranmer^iB  of  unsound  mind:  so  that  he  is  not 
sufficient  for  the  government  of  himself^  his  manors,  &c. ; 
and  that  he  has  been  in  the  same  state  since  the  ISth 
ot  May,  1806. 

Under  the  return  of  that  verdict,  a  Committee  of  the 
person  was  appointed  by  the  Master* 

The  Spliciipr  General  and  Mr.  Weiherett,  on  behalf  ^f     ju^  SM. 
tfae^  Committee,  applied  to  the  Lord  Chancellor  for  an 
Order  for  delivering  the  person  of  Mr.  Cramner  to  the 
Committee;  stating,   that   on    the  mormng   after    the 
.execution  of  the  Commission  Mr,  Cramner  had  been 

conveyed 
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1BQ6.         conveyed  from  bis :  house  in  Essex  to  London  hj.Mqr^ 
\^^         garei  Wmion;  that  they  had  been  traced  to  bis-  hoiue 
^,  '    in  town;  but  he  had  been  coqveyed  from  tbence* .  and 

it  was  not  known  whither.    They  stated,  that  a  ;petiti6n 
•    '  was  not  yet  presented;   the  Conuoission  rfaaiiiig   been 

executed  only  on  the  29th  of  July:  and  observed,  that 
an  Order  might .  be  made,  that  Mr.  Crmmner^  should 
be  delivered  up  to  the  Committee;  or,  as  in  thecas^rof 
an  infant,  should .  be  produced  in  Court ;  that  Mr.  Cramr 
mer  must  be  qonrndered  as  under  the  protection  «f  the 
Lord  Chancellor  \  and  a  Habeas  Corpus  k.  not  ne- 
cessary. '  .    * 


The  Lord  Chancellor  said,  a  Habeas  Corpus 
not  necessary ;  •  that  he  should  certainly  make  the 
Order;  and,  if  it  was  not  obeyed,  should  commit  the 
parties.  "^ 

• 

The  QrderVas  immediately  pronounced,  that  Mr.  Cram- 
mer should  be  delivered  by  Margaret  WinidH,  or  any 
other  perspn,  in  whose  custody  he  may  be,  to  the  Com- 
^ttee,  or  any  person  appointed  by  him. 

Under  that  Order  Mr.  Cranmer  was  afterwards  d^ 
liv^ed  to  the  Committee. 


1806.  NEWHOUSE  r.  MITFORD. 

Juljf  8lA. 

Order  on  Mo-  JN  this  Cause  the  Decree    du^cted   ihe  Defendant 

tion,  with  con-  William  Mitford  to  transfer  certain  fends,  admitted 

80111,  to  rectify  to  be  staadmg  in  his  name,  into  the  name  of  the  Ae- 

^''^^^l^^^  eouniani  General,  &c.inih    the    usual   directions    for 

' '"  *  '^w^**      the  appouitment  of  a  guardian  for  the  mfimt  Plaintiff, 

an^  an. inquiry  as  to  mamtenance ;  and  the  Master  was 

ordered 
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ordered  to  tax  all  parties*  costs,  to  be  paid  by.  sale  of 
part  of  the  fund ;  and  that  the  dividends  to  accrue  upon 
the  residue,  after/paj^ent  of  whst  should  be  allowed 
for  maintenance,  be  from  time  to  time  laid  out  in  the 
name  of  the  Aeeoudtant  General,  in  trust  in  the  caus^, 
widi  liberty  to  apply,  when  the  infant  should  attain  the 
age' of  21.. 


457 


1806. 
Nbwhousb 


After  this  Decree  had  been  passed  and  eptered,  a 
motion  was  made  for  a  reference  to  the  Master  to  take 
an  account  of  the  dividends,  received  since  the  death 
of  the  testator  by  the  Defendant  Mitford  upon  the 
funds,  directed  by  the  Decree  to  be  transferred ;  with 
thtf  consequential  diriections,  that  what  shall  be  reported 
due  from  him'  on  that  licaount  may  be  paid  into  the 
Bank,  &c. 

Mr.  iSTeiirfcA,  in  support  of  the  motion,  cited  WallU 
r.'  Th(ma8  ( 16 )  and  Pickard  YyMaitheson  ( 17 ). 

The  motion  was  not  opposed  on.  the  part  of  the  m-r 
fimt;  and  the  other  parties,  consented. 

The  Lard  Chancellor  made  the  .Order;  observing, 
that  it  was  a  mere  slip  ( 18). 

(16)  Ante,  Vol.  VU,  292.         (18)  See  the  next  case.      , 
jlT)  Ante,  Vol.  VII,  2W.  . 
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,^^^^  LANE  9.  HOBBS. 

July  Bih. 

Order  on  Mo-  T^  this  cause  a  Motion  was  made,  with  consents  as  in 
lion,  wiiU  con-        ^^  preceding  case,  to  rectify  an  error  in  the  Decree, 

sent,  to  rectify  ^^^^  ^^j  entered ;  the  Decree  Greeting  money  to  be 

in  a  D  P^^^  ^"^^  Court,  which  had  been  paid  in^ 

It  must  be  a 

separate,  sup-  Mr.,  Heald^  in  support  of.  the  Motion,  nientioned  the 
plemental.  Or*  authorities,  cited  in  the  preceding  case,  Newhause  y. 
ii»r.  Mitford. 

The  Lord  Chamcei.lor  made  ttie  Order;  stating, 
that  it  niust  be  done  by^a  separate^  suppleinental, 
Prder(l9), 

(19)  See  the  preceding  case. 


^«<W-  JACOB  r.  HALL- 

Julybth. 
Amendment      T^HE  BQl,  filed  on  the  9M  of  October,  1805,  by  per- 
permitted  after  sons,  dahning  under  a  WiD,  prayed  the  usual  ac- 

Answer,  with,  counts,  and  a  receiver.    After  the  answers  came  in,  a 

to  E^Sion!.  ^""^^^  """  ^^"^  ^"^  *®  P*"^  ""^  *®  Phiintifl6,  that  they 
by  praying  In-  ^^^  ^  ®^  ^ahetij  to  amend  the  Bill  by  praymg  an  in- 
junction, opon  junction,  to  restram  the  Defendant  Sarah  Hail,  the  exe- 
a  DevasiavU,  cutriz,  and  the  other  Defendant  Hughes,  a  trustee, 
and  a  pur-  named  in  theAVill,  firom  sellbg  the  leasehold  estates  of 
pose  of  colla-  the  testator;  without  prejudice  to  the  PUOntiflrs  taking 
sive  sale  by  exceptions  to  the  answer, 
the  executrix, 

a  person  of  no      rn.     T»«n       3  ,-,       <» «    .    . 

property,  to  ^®  ^"*  ^^  *^®  affidavit  m  support  of  the  Mo- 
ths tnutee.  ^^^  represented,  that  the  executrix  was  a  person  of 
The  Amend-  no 

meat  confined  to  the  prayer  of  the  Injunction. 
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too  ptinperty ;  and  miggetted  a  Demuiavii  by  iroproYi-  leoe. 

dent  Bides  of  the  fiurming  stocky  &c.  and  cpDusion  with  ^'^^ 

Iiughe$  for  the  purpoae  of  seifing  to  hhn  the  lea«e^  ^^^ 

iiold  pfemiaesy  a  tniding  oonoeni ;    and  alledged,  diat  Hali^ 
hj  any  sale  the  Phuntiffi»  yfiX  ^ostain  great  loss  and 
«igury« 

The  SMieiior  General  and  Mr.  Bettf  in  suoport  of  die 
Motion.— Mr.  Biehards  and  Mr.  HeM^  for  the  De- 
fendantSy  desired^  that  the  Motion  shoul4  stand  pver^ 
ihe  affidavit  not  having  been  filed  in  tune. 

The  Lord  Chancellor  made  tl|e  Order;  confining 
the  amendment  to  the  prayer  of  the  Billj  and  to  the 
single  object  of  the  Injunction  (SO). 

(20)  Tqyhr  y.  Wrench,  ante,  VbL  IX,  315.  De  La  Torre 
r.  Bemaki,  AMadd,  886. 


PEABCE  V.  BARON.  1800. 

Ja/y  Vhf 

A    MOTION  was  made,  that  the  sum  of  2000/.  should      Payment  in 

be  p«d  to  a  legatee,  in  part  of  the  legacy,  without  part  of  a  Le- 

prejudice  to  the  question,  out  of  what  fund  the  legacy  fS^^y  ordered 

is  to  be  paid.  ^"!  .**^^**"^ 

with  consent; 

The  Bfll  was  filed  by  trustees,  to  have  the  accounts  ^m^j  j^  w^ 
taken,  &c. ;  and  the  ground  of  this  apfdication  was,  that  ^^npie, 
there  was  a  dear  surplus :   the  trustees  and  all  other 
parties  competent  consenting ;.  and  no  opposition  oa  the 
part  of  the  infants. 

Bfr.  Hari,  in  support  of  the  Motion. 
This  object  has   been  obtained  in   this  way,  where 
there  u  no  doubt,   that  the  fund  is  ample;   and  that 

is 
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is  made  evident  by  the  consent  In  a  case  of  this 
sort^  Cqffin  r.  Cooper {21  )f  your  Lordshipi  foUowing 
an  Order,  made  by  Lord  El^on,  ordered,  that  SOOL 
should  be  paid  to.  the  testator's  widow;  and  the  itfa»- 
ter  of  the  Rolls  has  acted  upon  diose  orders ;  and 
given  500/.  to  one  of  the  sons*  That  was/  as  diis  1% 
a  suit,  instituted  by  the  trustees;  and  was  a  stronger 
case;  for  this  legatee  is  in  the  ritoation  of  a  icre- 
4itor;  taking,  not  under  the  testator,  whose  infant 
son  is  entitled  to  the  estate,  but  from  die  teatfttor, 
from  whom  the  estate  goes'  to  the  fiither  of  that 
infant  There  are  certainly  creditors  paramount:  there 
is  however  no  doubt,  that  -  the  fund  is  amply  suf- 
ficient ;  and  in  such  a  case  it  is  not  proper  to  put 
the  family  to  the  delay  ^d  expence  '^  of  a  'separate 
Keport. 


The  Lord  Chancellor, 
The  case  cited  is  certainly  in  point  In  diat  mstanee 
there  was  a  very  extensive  trade;  and  it  might  have 
been  difficult  to  collect  the  debts.  This  can  never  be 
done,  where  it  is  a  measuring  cast  There  must  be  a 
clear,  obvious,  surplus,  admitted  by  those,  who  are  in- 
terested to  object;  and  the  ground  is,  that* the;^ wouk} 
not  give  a  consent,  that  would  involve  them  in  all  the 
responsibility,  that  would  arise,  where  creditors  are  out? 
standing,  and  the  fund  is  scanty. 


Th^  Order  was  made. 

(31)  In  Chancery,  2dUi  Murek,  1806, 


Digitized  byCjOOQlC 


jCASES  in  chancery.  461 


Rolls. 
1806. 

STENT  V.  ROBINSON.  j^  7^. 

TN  this  cause  the  testatftr  bequeathed  to  trustees  *fo  exception 
•  10,000/.  out  of  the  capital  m  trade,  which  he  »^«*»*  JJ|ff  ""JJJ'foJ  * 
die  possessed  of,  to  be  Vested  by  theni  with  the  concur-  ^j^-jj  ^.  ^^ 
rence  of  his  wife  in  such  fluids  and  securities  as  shoiild  ^^  ii^^^i  ^  |^ 
be  deemed  eligible;  in  trust  to  pay  the  interest  to  his  gacy  does  iiot 
wife  half-yearly  during  her  life  for    her  sepatete  use.  bear  interegt. 

The  Will  also  gave  her  other  interests.  *^f®"   **  *• 

payable.  - 

The  widow  married  again;  and  a  petition  was  pre-  "^  ^* 
sented  by.  her  and  her  second  husband;  praying,  that  afcmicv  as^ 
the  Master  may  be  directed  to  allow  interest  upon  the  jpg  gJTen  out 
legacy  of  10,000/.  at  51.  per  cent,  from  the  12th  of  of  a  capital  in 
July,  1797,  the  day  of  the  testator's  death,  until  it  should  trade,  not  de- 
be  laid  out  in  stock;  and  from'  that  time  the  dividends  ;  elded.  • 
and  that  upon  another  fund  interest  may  be  allowed  at 
4/,  per  ceni^  from  the  testator's  death. 

Mr.  Wyaii,  in  support  of  the  petition,  cited  the! 
diehan  (  22  )  of  Lord  Ahatdey  in  Criciett  v.  Dolby ;  and 
contended,  that  the  interest  should  be -5/.  per  cent  up6il 
the  fund  of  10,000/.  i  being  money  in  trade. 

Mr.  Alexander  opposed  the  petition;  insisting,  that 
Lord  i^/cMniJ^'s  opinion  could  not  be  maintained. 

'■'  The  Master  of  the  Rolls  dismissed'  the  petition:  ob- 
serving, that  there  is  nothing  to  support  it  except  that 
dictum  by  Lord  Ahcmley;  and  there  is  no  authority  to 
support  that,  notwithstanding  the  numerous  instances  of 
legacies  to  wives. 

(22)  Antei  Vol.  Ill,  16;  see  the  note. 
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1806. 
IJul^  Itk,  Qtk. 
Tlie  Court   of 
Chancery  will 
not  interfere 
hy  appointing 
a  Receiver  np- 
on  the  mere 
ground,  thai 
two  Wills  are 
in  controveraj 
in  the  Spiritual 
Court;  and  no 
special  case; 
as   that   the 
property  is  in 
clanger,  and 
cannot  be  se*" 
cured  by  Ad- 
mipistration 
pendeiiie  /t7e« 


l^iCHARI^  r.  CHAVE^ 

npH£  bill  stated,  that  Maty  Chave  by  her  Will, 

according  to  a  power  ^ven  by  her  majniage  aetde- 
nient,  after  some  speeific  devises  and  bequests  gave  aD 
the  residue  of  her  real  and  personal  estate  to  tbe  Flaiii* 
tiff.  The  Defendants,  the  husband  of  the  testatiix^ 
the  trustees  in  the  settlement,  and  other  p^sona^ 
claiming  under  a  prior  Will,  entered  a  caveat ;  Asputing 
the  ralidity  of  the  Will.  The  bill  jMrayed  an  account  of 
the  personal  estate  of  the  testatrix ;  and,  that,  pending 
the  suit  and  the  proceedings  in  die  Ecckdastical  Courts 
the  clear  residue^  after  payment  of  debts  and  funeral 
expences,  may  be  preserved  under  (be  direetion  of  tliia 
Court  for  the  benefit  of  such  parties  as  shall  ultimately 
appear  entitled  thereto;  that  a  Receiver  may  b^  ap* 
pointed;  and  that  the  Defendants  may  bring  the  aettfe-» 
ment  into  Coturt* 

The  Defimdants  by  their  answer  insisted,  that  llie 
testatrix  was  not  of  sound  mind  at  tbe  date  of  het  a«p« 
posed  WiU;  and  that  undue  advantage  was  takeA  of 
Tier. 


Mr.  Thomian,  in  support  of  tbe  siotioa  tat  a  Recmw^ 
rdied  on  tbe  passage  (S3),  stated  by  Lord  Bedesdak, 
and  the  case  of  King  vs  King(M)i  insisting,  Ibat  tUs 
Court  wilUof  course  protect  personal  estate^  while  the 
subject  of  dispute  is  in  the  Ecclesiastical  Court. 


(33)  Miif*  122,  a. 


Mr. 

(24)  Ante.  Vol.  VI.  172; 
see  the  note,  173. 
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iAutMl,  for  some  of  the  Defendants;  the  Solidii^ 
General  and  Mr.  Healdf  for  the  husband. 

This  is  an  application  by  a  penotiy  wh<»e  titte  k 
disputed^  to  take  die  property  from  the  trustees  under 
the  marriage-settliement ;  one  of  whom  was  appointed 
by  the  testatrix  herself,  tt  is  said  to  be  of  course  in 
this  Court  to  ]yrotect  personal  estate,  while  it  Is  the  sub- 
ject of  dispute  in  the  Ecdesiastidal  Court:  but  that 
Court  may  appoint  an  administrator  pendente  Ute:  WiUe 
t.Rich  (25).  lAKnighi  v.  Duplessis  (SB)  Lord  Hard* 
fokke  refused  to  interfere.  There  certainly  are  cases^ 
upon  which  this  Court  wiU  interpose  r  for  instancei  where, 
die  WiH  haying  been  proved  by  the  executor,  a  question' 
is  made,  whether  tibe  probate  shall  be  reroked;  for  under 
those  circumstances  the  Sjuritual  Court  will  not  grant 
admimstratibn  pendente  Ute;  and  then  this  Court,  if  a 
case  is  made  out,  that  the  executor  is  not  a  proper  per" 
son  to  be  trusted,  will  appoint  a  Recetyer :  perhaps  also 
m  another  case,  where  the  parties,  in  whose  hands  the 
property  is,  appear  by^  the  answer  to  be  insoWent:  but 
it  is  by  no  means  of  course.  In  this  instance,  there  was^ 
nothing  totprerent  an  administration  pendente  Ute*  It  is 
uncertain,  whether  this  Plaintiff,  daimihg  under  aWill|^ 
that  ia  the  sulqect  of  dispute  in  die  Ecclesiastibal  Gourt^ 
y^  ever  be  entitled. 
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CVAVfit 


Mr.  ThomiMf,  in  Reply« 
This  case  cannot  be  distinguished^    In  vatibus  case** 
thb  Court  win  interfere  upon  the  mere  ground  of  pre- 
serving the  property;  as  pending  an  ejectment  this  Court 
w31  prevent  cutting  timber;   and  that  it  ^will  interfere 
upon  a  dispute  in  the  Ecclesiastical  Court  is  plain  upoAr . 

King 


(25)  2  Atk.  285. 


(26)  I  Vei.  824. 
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King  Y.  King.  This  is  the  very  case  put  ^indl  the  bMks: 
a  contest,  who.  is  the  representatiTe.  When  this  Plidn- 
tiff's  right  is  established,  these  trustees  will  have  no 
right  to  interfere  with  the  property;  and  he -is  entitled 
to  consider  it  in  danger  in  the  mean  time.  The  appomt- 
ment  of  a  Receiver  is  for  the  henefit  of  all  parties :  who- 
ever may  he  ultimately  entitled.  Though  the  Ecclesias- 
tical Court  might  interfere,  that  is  no  objection  to  the 
interference  of  this  Coujrti  having  more  power  to  protect 
the  property. 


91^  Zof el  Chancellor.  ' 
.  This  is  not  hke  the  caseer,  ki  which  the  Court  upon 
the  probability  of  irreparable  mischief '  interferes  upon 
affidavits  by  injunction  to  <  prevent^  it.  This  PUntiflr 
comes  here  upon  a  universal  proposition;  that  a  reodu- 
axj  legatee  and  executor,  going  to  the  Spiritual  Court 
lor  probate,  which  will  give  him  the .  legal  title,  if  a 
Ktigatipn.  arises  there  upon  a  prior  .VnD,  may  immedi- 
ately uoder  all  drcumstahces,  without  any  proof  of  dan- 
ger to  the  property,  or,  that  he  cannot  have  an.  adui- 
mstrBJ&on  pendente  Uie  to  secure  it,  have-  a  Reodvier 
appointed.  That  proposition  must,  I  think,  have  some 
qualification.  In  King  y.  King  die  .Spiritual  Comrt, 
leaving  .decided  against  one  .Will,,  went  a  considerable 
way  in  favour  of  the  other.  The  party  therefiire  catoe 
to  the  Court  with  a  very  strong  case.  This  Court  ought 
never  to  interfere,  where  the  Spiritual  Court  can  grant 
an  administration  pendente  Ute{^  );  and  tiiat  was  Lord 
J9arcbMcA:tf*s  opinion. 


Mr.  Ideach  ( Amicuit  Curia  )  said,  he  was  Counsel  upon 
the  htst  case  of  this  kiiid,  LiddeU  v.  LiddeU. '  Time  had 

been 

(27)  This  opiaion  is  over- 
mled,  aiid  the  authority  of 
King  v.  King  fully  conBrmed, 


by  the  cases  menUoDed  in  the 
note,  ahte,  Vol.  VI,  173. 
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been  allowed  ia  the  Spiiitual  Cqvxt  to  appeal.  'An  appli- 
cation was  madei  befoxe  that  time  expired  f  and  the 
&g[>iritual, Court  would  not  grant  either  probate,  pr  an 
.acbninistrat^n/MiHfesI^  Ute;  as  the  time  for  the  appeal 
was  not  put;  and  upon  thjit  refusal  the  apj^cation  was 
made  to  this  Court  on  affidavit  before  answer. 
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The  Lard  Chancellor  refused  to  appoint  a  receiver ; 
observing,  that  upon  all  the  authorities,  particularly  what 
is  said  by  Lord  Hardwicke  in  Knight  v.  Dupleuis  (28), 
this  Court  cannot  interfere, .  merely  upon  the  circum- 
stance, that  two  Wills  are  in  controversy  in  the  Spiritual 
Q>urt.  In  Liddell  v.  LiddeU  the  Spiritual  Court  could 
not  protect  the  property. 

(28)  1  Fet.324. 


Juhf^h. 


M'MAHON  V.  SISSON. 

A  N  Order  havuig  been  obtained  by  the  Defendant  to 
dismiss  this  Bill  with  .costs  for  want  of  prosecu- 
tion, a  motion  was  made  to  discharge  that  Order  for 
irregularity.  The  objection  was,  that  the  Order  bore 
date. prior  to  the  Six  Clerk's  Certificate ;  the  former  the 
1st  of  Jiuf}^,  and  the  latter  the  5&;  which  appeared 
^pon  the  face  of  the  Order.  The  Order  was  drawn  up 
on  the  £ith .  of  Jme,  ..and  the  Plaintiff*  was  served  on 
the  6th.   . 

■    The  Solicitor  General  and  Mr.  Phtoden,  in  support  of 
the  motion,  pressed  the  circumstance,   that   this  objec- 
tion appeared  on  the  face  of  the  Order ;  shewing,  that 
Vol.  Xn.  G  G  the 


1800.. 
July  18M. 
Order  to  dis- 
miss for  want 
of  prosecution 
regular,  ac- 
cording to  Ihe 
practice ; 
though  the  Six 
Clerk's   certi- 
6cate  appeared 
on  the  face  of 
the  Order  to 
be  of  a  subse- 
quent date. 
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lihe  Order  eught  m¥«r  to  have  4be6ii  made;  Ae Ctttf- 
€ale,  upon  die  existenoe  of  vUch  k  is  exf  rened  lo  be 
made,  not  llien  having  existence;  observfaig,  «hat  in 
Witt$  Y.  Pugh (29)  iMtdEUMu  doabt  iipon  this  pmnt 
went  oidyopon  the  fwaclioe. 


Mr.  Girfttestane,  for  the  Defiendanl;^  relied  upon  the 
practice;  and  observed,  that  this  motion  had  been  re- 
Ittsed  by  the  Lord  ChanceUor  at  his  liordship's  house, 
nnnediately  after  the  Temii  and  .was  twice  refiised  by 
iMiEUhm. 

7%eLord  Chancellor  refused  to  make  the  Order; 
raying,  he  had  decided  the  point  upon  fiill  considerati(A; 
and  could  not  grant  it  against  the  course  .  of  practice, 
acknowledged  in  the  case  referred,  to,    . 

(20)  Ante,  Yol.X,  402;  seethenpte,  404. 


BLAGBEN  p.  BRADBEAR. 
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Jufy  Wik 

amd26ilL 
Sales  of  land  T^^  ^^^  prayed  a  specific  performance  of  an  agiiee- 
by  aoctioB  are  ^^'^ forthe  purchase  of  a  freehold  estafe,  belongs 

witbia  the  Sta-  ing  to  the  Defendant ;  which  was  sold  by  auctaoDj  and 
tale  of  Frauds;  knodked  down  to  Ifae  FiakstiS,  who  was  the  highest 
except  sales  ladder,  M  the  sum  of  805/.  Among  ether  umdl  oqb- 
ander  Decree,  ^^qj^  <tf  sale  it  waa  stipulaftedi  ^hat  the  pundiaaer 
Auc^  oneers  gjjQyjj  p|^y  ^  deposit  of  15^.  per  cent.,  and  aign  an 
U  *Jj.  X  agreement .  for  payment  of  the  remainder  of  the  pur- 
eontaining  ex-  45hase- 

pressly  or  by  referenee  the .  terms,  via.  the  pries,  eaanot  have  tke  effect 
of  an  agreement,  binding  the  yendOTt  within  the  Stifle  of  Frauds. 

Pefendant  insistiag  upon  the  Statute  of  Frands,  admissioi^  by  the 
Answer  are  immaterial. 
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dijud-money  en  or  before  the  10th  of  October,  1 805  ;  and         t soa 
Aat  half  the  duty  should  be  paid  by.  the  purchaser,  ^nd 
half  by  the  seller.  • 


BtAODBKr 

Bradbbait. 


The  Answer,  admitting  the  conditions  of  sale,  denied, 
that  the  auctioneer  was  authorised  by  the  Defendant  to 
sign  any  memorandum  or  note  in  writing  iconceming  the  ^ 
estate,  or  any  receipt  for  money;  and  stated,  that,  so 
iar  from  having  giyen  such  authority,  the  ^Defendant 
hnmediately  before  the  sale  told  the  auctioneer,  that 
1000/.  was  the  lowest  price,  at  which  he  would  suffbr  it 
to  be  sold;  that  the  auctioneer  took  down  that  sum; 
and  as  soon  as  the  estate  was  knocked  down  to  the 
Plaintiff  at  805/.,  the  Defendant  publicfy  in  the  sale^ 
room  objected;  and  informed  the  Plaintiff  of  the  in* 
Btructions  he  had  given ;  and  that  the  auctioneer  must 
have  been  under  some  mistake  in  knocking  it  down  at 
806/. 

The  auctioneer  by  his  4epositions  stated,  that  upon 
the  5th  of  June,  1805,  he,  by  order  of  the  Defendant, 
put  up  the  estate  to  sale  by  auction.  About  two  hours 
before  the  sale  the  Defendant  told  the  deponent,  the 
premises  should  not  be  sold  for  less  than  1000  guineas. 
The  deponent  replied,  that  the  Defendant  should  ap* 
point  somebody,  to  bid  for  him.  The  Defendant  said, 
he  should  not  appoint  ^ny  body ;  for  he  should  be  there 
himself.  4-bout  an  hour  before  the  sale  the  Defendant 
told  the  deponent,  that  if  1000/.  could  be  got  for  the 
prenuses,  they  should  go ;  of  which  sum  the  deponent 
made  a  memorandum.  The  deponent  procured  a  per- 
son to  bid  for  the  Defendant :  but  he  again  said,  as  he 
should  be  there  himself,  he  should  not  want  any  one. 
At  the  sale  the  Defendant  bid  800/.,  and  had  full  oppor- 
tunity to  make  a  farther  bidding :  the  deponent  declar- 
ing, after  the  bidding  of  805/.  by  the  Plaintiff,  that  he 

GG2  should 
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thouId*cbUDt  ten  (  according  to  the  usual  mode  ) ;  and  if 
no  one  shouM  bid  higber  in  that  interval/ the' Plaintiff 
would  be  declared  the  real  purchaser ;  which  the  depo- 
nent did  accordingly;  and,  .no  person  having  bid,  knocked 
down  the  lot.  As  soon  aa  it  was  knodced  down  the 
Defendant  ol^^cted  to  the  sale  publicly  in  the  sale  room; 
sayingi  the  premises  should  not  go  for  that  money;  that 
they  were  not  to  go  for  less  than  lOOO/. ;  and  he  would 
not  complete  the  sale.  The  deponent  had  no  authority 
from  the  ^Defendant  to  .  sign  any  agreemait :  but  it  is 
customary  for  auctioneers  to  do  so  on  the  part  of  the 
person  for  whom  they  are  employed.  Immediately 
•after  the  sale  the  Plaintiff  offered  to  pay  the  depoait; 
which  the  deponent  refused  to  take;  as  he  then  had 
money  in  his  hands  of  the  Plaintiff's  to  a  peatet  amount. 
The  Plaintiff,  after  the  sale^  in  the  sale  room  aigned  a 
note,  indorsed  on  the  conditions  of  sale.  About  a 
month  or  two  after  the  sale  the  Plaintiff  paid  the  depo- 
nent a  deposit  of  15/.  per  cent*  and  half  the  auction 
duty;  amounting  together  to  ISH.  89.  4«{.;  for  which 
the  deponent  gave  a  receipt 


Several  other  witnesses  stated  what  passed  at  tbe 
sale  to  the  same  effect ;  that  the  Defendant  immediately 
xemonstrated:  insisting,  that  it  was  no  sale;  (hat  there 
was  a  mistajce;  and  no  advantage  should  be  taken  of 
it,  &c.  .  . 

.    Mr.  Alexander  and  Mr.  Leach,  for  the  I^aintiff. 

In  this  case  the  principal  question  is,  whether  a  sale 
by  auction  is  within  the  Statute  of  Frauds  (SO).  This  is 
a  point  of  considerable  importan.ce ;  from  the  inconveni** 
ence,  that  must  ensue,  if  a  person  having  circulated  an 

under- 

'//.,,  (30)  Slatuto  20  CL  TI.  r.  3. 
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undertaking,  that  his  estate  shall  be  put  up  to  sale,  and 
the  highest  bidder  shall  have  it,  can,  when  persons  are 
collected  for  the  purpose  of  bidding,  and  their  money 
prepared,  in  Ae  middle  of  the  transaction,  the  auc- 
tioneer having  proceeded  to  act  under  his  authority,  be 
permitted  to  retract,  takbg  advantage  of  a* defect  of 
legal  form.    That  point  has  never  I)een  decided.    An 
authority,  though  always  revocable  at  Law,  is  not  ao  in 
Equity;    if  given  upon  valuable  consideration;,  which 
has  in  many  instances  prevailed  ;  where  the  Consequence 
of  giidng  way  to  it  would  amount  to  fraud.    In  Simon  v. 
M^iipier{3l)  the  question  was,  whether  the  purchaseir 
was  bound;    and  it  is  said,  the  Court  went  upon  the 
circumstance,  (hat  the  auctioneer  put  down  the  name  of 
the  purchaser.    How  couU  it  be  contended, '  that  the 
auctioneer  is  the  agent  of  the  purchaser?    What  con- 
fidence, what  connection  b  there  between  them  ?    But 
*the.  auctioneer  is  clearly  the  agent  of  the  vendor ; .  and 
the.  utmost  inconvenience*  must  follow,    if  the  vendor, 
having  perpiitted  the,  auctioneer  to  use  his'  authority  in 
the  face  of  the  world  to  the  extent  of  completing  the 
contraot,  can  be  justified  in  revoking  it,  taking  advantage 
of   the    circumstance,   that  the  contract  is  not  put  in 
writing,  merely  on  the  ground,  that  he  had  omitted  to 
take  measures  by  employing  persons  to  bid,  which  upon 
the  authorities  (32)  is  legal,  to  prevent  a  sale  under  the 
price  he  had  fixed.    It  is  sufficient,  that  tiie  agent  is 
authorised  by  parol ;  and.  it  is  not  necessary,  that  all  the 
terms  of.  tiie  agreement  should  be  stated ;  if  they  can  be 
ascertained ;  and  the  conditions  of  sale  are  admitted  by 
the  answer ;  and  the  sum  is  stated  in  efieot ;  for  it  ap* 
pears  by  the  conditions  of  sale,  tiiat  the  deposit  was  to 

be 
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1806. 


BiiAGOBN 
-     V. 

Bradbbas. 


(^\)l  Black,  m.   ZBurr. 
1921. 

(32)  Ante,  Conoliy  v.  Par^ 


tans,  Vol.  Ill,  625,  note. 
BawUi  V.  Round,  V,  608. 
Smiih  V.  Clarke,  post,  477. 
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180G.         be  15/.  per  cent.;  and  the  amount  of  the  depoftH  is  a^ 
„  "^^"^  certained  by  the  receipt. 

Bradbear.  Mr.  Richardt    and  Mr.    TroUope,    tot   the    De- 

fe^ant. 
In  this*  case  there  ia  no  agreement  in  writing;  which 
19  absolutely  necessary ;  and  the  Defendant  declared  off 
the  moment  the  lot  was  knocked  down.  The  mibae* 
quent  signature,  by  an  agent,  whose  authority  was  re- 
voked, Cannot  make  good  an  agreement,  originaOy  btd 
fo^  want  of  signature.  The  auctioneer  ought  to  hatre 
adopted  the  proper  mode  of  preventing  a  sale  under 
the  price  fixed  by  the  vendor;  and  should  have< directed 
him  to  employ  persons  for  that  purpose.  In  MorUoek 
V.  BMer{ZS)  neglect  of  duty  by  the  trustee  was  held 
a  sufficient  defence  in  a  suit  for  specific  perfoymanee* 
The  case  of  Simon  v.  Metivier{S^)  uppliea  to  chattek 
only.  The  attempt  to  apply  the  doctrine  of  that  case* 
to  land  has  been  frequently  made ;  but  always  without 
efibct.  lit  Buckmasier  v.  Harrop  (85)  it  was  remarked 
by  the  Courts  that  the  doctrine  of  that  eaae  doas  ttot 
extend  to  land;  and  its  application  even  to  chattela 
has  been  doubted.  Here  is  no  act,  that  can  be  coin 
sidered  the  act  of  the  party,  or  his  agent.  The  Bxb- 
thority  of  the  auctioneer  was  revocable,  and  was  clearly 
revoked. 

The  Master  of  the  Rox.L8. 
In  the  case  of  Coles  v.  TrecoiUck  (S6)  Lord  Ekkm^ 
noticing  Simon  r.  Metivier^  did  not  approve  the  disttiic* 
don  taken  between  goods  and  landsw 

Tie 

(33)  Ante,  Vol.  X,  292.         Post,  XIII,  450.    See  the 

(34)  1  Black.  599.   3  Bnrr.      note,  VII,  345. 

1921.  (30)  Ante,  VoLIX,  234; 

(35)  Ante,  Vol.  VII,  ^41.     see  249,  and  the  refersnces; 
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7X#  Mabtbe  ^  ilte  Rolls. 
In-  ofposition  to  tke  specific  jp^cfmiaiiee,  prayed  by 
^BiD,  iheStatoteof  Frauds(37)is]nBistedon.  The 
Pkdntiff  ^ideavoiiiB  to  repel  that  defence  by  ccmteiid- 
ing,  ki  the  akemative,  either  that  the  auctioneer's  re- 
eeipi  is  a  sufficient  agreement  in  writing;  or,  that  an 
ilgreeaient  in  writing  is  not  necessary;  as  the  provi- 
skms  of  the  Statute  do  not  affect  sales  by  auction.  The 
.  proposition^  that  the  auctioneer's  receipt  may  be  a 
note,  or  laemorandum  of  an  agreement  within  die  Stai* 
tuto,  is  not  deitied:  but  for  that  purpose  the  receipt 
must  oentain  in  itself  or  by  reference  to  something 
eke  must  shew,  what  the  agreement  is«  In  diis  in* 
stance  one  very  material  particular,  the  price  to  be 
paid  for  tins  estate,  does  not  appear  upon  the  receipt ; 
for  the  amount  of  the  deposit,  unless  we  know  the  pro^ 
portion  it  bears  to  the  price,  does  not  shew,  what  the 
price  is ;  alid  the  receipt  contidns  no  relbtence  to  the 
conditions  of  sale,  to  entitle  us  to  look  at  them  for 
the  terms.  The  Plaintiff  says,  the  Defendant  admits 
the  terms ;  but  according  to  the  modem,  and  I  think 
the  conrect,  doctrine  ( 38 ),  it  is  immaterial,  what  ad- 
missions are  made  by  a  Defendant,  inristing  upon  the 
benefit  of  the  Stetnte ;  for  he  throws  it  upon  the  Plain* 
tiff  to  shew  a  complete  written  agreement ;  and  it  can 
no  more  be  thrown  upon  the  Defendant  to  supply  de- 
fecte  in  the  agreement  than  to  supply  the  want  of  an 
agreement. 


471 


Blaodeij 
Bradbbah. 


As  to  the  doctrine,  that  the  Stotute  of  Frauds  does 
not    apply  to  sales  by  auction,    there  is  no  decision; 
ibr  diough  in  Simon  v.  Meiivier{^)  the  Judges  did  ex- 
press 


(a7)  Stat.  20  Ch.  II,  c.  3. 
(38)  See    ante,    Cooik    v. 
JacktOH,  Vol.  Vly   12;    and 


the  note.  Ill,  38,  30. 

(3P)  iJB&icA.  509.    '6  Burr. 
1921. 
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Blagobn 


180a.         press  their  opinion,  the 'ground* of  their  deebfamiras, 
that  the*  m^mnrandum  of  the  auctioneer  msweied  Ae 
requisitions  of  the  Statute.    The  words  of  the  Statute 
Braobbar.    are.  hirge  enough    to    comprehend    every  contract,  by 
whatsoever  preliminary  means,  whetber  verbal  conma^ 
nication,  or  bidding  at  an  auction/  it  may  have  been 
brought  about ;.  and  it  is'  not  clear  to  me,  that  sales  by 
auction  are  out    of  the    mischief,    against  whieh  the 
Statute  meant  to  guard.    From  the  public  nature  of  a 
sale  by  auction  it  does  not  follow,    that  what- passes 
there  must  be  mattelr. of  certainty;  so  &r  fromit,diat 
I  never  saw  more  contradictoiy  swearing  than  in  Aose 
cases,  where  attempts  were  made  to  introduce  eyideDce 
of  what  was  said  or  done  during  the^  course  of  die  sale. 
Though  ordinarily  the   terms    and   conditions  are  tt- 
duced  to  certainty  by  a  written  o^  printed  paiticolsr, 
yet,  if  it  is  true,  that  the.  Statute  does  not  a£ket  an; 
sales  by  auction,  the  whole  of  the  terms  might  be  left 
to  parol  evidence,  at  the.  hazard  of  all  the  uncertainty 
and  peijury,  which  the  Statute  intended  to  ezdude.  I 
should  therefore  hesitate  to  say,  the  policy  of  tiie  Statute 
does  not  extend  to  such  sales.    StiH  more  should  I  besi- 
late  to  aay,  the  words  of  the.  Statute  aoomling  to  the 
true  constructi<m  do  not  ihdude  sales  by  auction,  b  Tk 
Attorney  General  y.  Z>ay  (40)  hotd Hardwicke  takes o^ 
casion  to  state  <he  grounds,  upon  which  (sales  of  a  par- 
ticular description,  yiz.  under  a  decree  of  the  Court,  are 
necessarily  excepted.    It  seems.  Lord  Hardwieie  had  no 
iclea,    that  sales  by  auction,   generally,   are  excepted; 
.for. the  grounds,   uppti  which  his  Lordship  states  the 
exemptioto  of  judicial  sales,  are  not  applicable  to  other 
sales. by  auction.     I  am    not  warranted'  therefore  to 
£1^1  that  an  agreement  in  writing  is  not  necessary  in 

this 


(40)  1  Fes.  218. 
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this  caM;^aiid  I  have  already  said,  there  is  not  a  suffi-         ilM. 


dent  agteement  in  writing*    *  *  , 

The  consequence  hj  that  this  Bill  must  be  dismissed;    Bbaobeab. 
but  without  costly.    *    . 


JElOLLS. 

DOS  WELL  V.  EARLE.  1806. 

Jnfy  2d,  mk. 
J^ENJAMIN  NEVILL  by  Us  WiU/  dated  7tb  Ja^     Legacy  to  a 

nuaty^  1776,  gave  to  his  daughter  Jenny  DosweU,  married  wo- 
the  wife  otJohnDoswe'U,   250/.;   and  to  his   daughter  ™*°»  ^^^i^^ 
MaryASOL     The   testator  then  durected  his  executors  ^  *  *!!!d"*'d 
to  Tetam  the  2S0L,  given  to  Jenny;  and  26(W.,  part  of  jj^'^^^ 
the  legacy  given  to  ilfory;   and  place  out  the  same  on  sioD»  as  aniost 
securities;  and  pay  the  interest  thereof  to  the  te|tator!s  her  right,  sur- 
wife  Elikdbeik,  for  her  life;  and  after  her  decease  he  viving,  by  pay- 
gave  the  said  monies,  so  to  be  retained,  to  Jenny  and  >n^t  to  her 
Mary  equally  to  be  divided  between  them.    Hegavq  to  hn«l>*nd  dar- 
his.  BonBenfomin  a  leasehold  messuage,  with  the  stock  *"^  ^®     * 
thereon,  charged  with  an  annuity  to  his  wife,  upon  con-  jjii^Tfj.-  uf^ 
dition,  that,  in  case  either  of  his  daughters  or  his  son 
should  die,  before  he,  she,  or  they,  should  be  lawfully 
entitled   to  such  legacy  and  bequest,   so  by  him  given 
and  bequeathed  to  them,  as  aforesaid,  and  without  issue, 
then  the  part  or  share  of  him,  her,  or  them,  so  dying, 
should  go  to  the  survivors  or  survivor  of  them,  equally 
to  be  divided  between  them.         • 

In  the  year  1790,  Ann  BreuUey,  the  executrix,  was 
appHed  to  by  John  Doswett  to  pay  him  the  250/. ;  which 
she   accordingly  did,    with    his  wife's    consent,    on  his 
undertakuig  to   pay  the   testator  s  widow  the  annual  in- 
terest 
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18M.  tereflt  for  her.  life.  He  regularly  paid  tke  widow  llie  ki- 
teresty  till  he  died,  in  1797;  and  his  exeeutora  eondnaed 
to  pay  the  interest  till  the  death  of  die  widow  in  1805. 
£ARii&  On  her  death  Mrs.  DosweU  filed  the  MI  against  the 
executors  of  her  husband,  and  the  executota  i£  Amm 
Bradley y  claiming  the  250/. 

Mr.  Richards  and  Mr.  Wainwrighi,  for  the  Plain- 
tiff, 
Insisted,  that  the  payment  by  Ann  Bradley  to  Jokm 
Doswell  was  an  anticipated,  and  unaudiorised,  payment ; 
amounting  to  a  breach  of  trust ;  and  the  legacy  conld 
not  be.  considered  as  reduced  into  possesaian,  90  that 
Mrs*  Doswell  Was  deprived  of  her  right  by  surviTiog  her 
husband* 

Mr.  Treslove,  for  the  Executors  of  John  DonoeU.-^ 
Mr.  Toller,  for  the  Executors  alAtm  Bradley. 
Th^re  is  no  trust  in.  jthe  Will  for  the  separate  uae  of 
Jetmy  Doswell;  .  and  therefore  Aim  Bradley  was  at  li- 
berty, if  she  thought  proper^  to  pay  the  money  to  JUbi 
DosweU  f  and  wag  responsible  only  to  the  testatoi^s 
widpw*  There  is  no  doubt,  a  husband  may  for  Tab- 
able  consideration  dispose  of,  or  buid,  the  property  of 
the  wife's  chose  in,- action:  however  doubtful  it  maybe, 
whether  he  can  defeat  her  Equity  to  have  a  proviaion 
outef  it;. where  it  is  Hot  reduced  into  possessibn.  She 
claims  by  this  bill  tbe  whole,  property^  after  it  had  been 
actually  reduced  hito  possession  by  her  husband  in  his 
life.  The  wife  consented  to  the  payment  at  the  time; 
and  acquiesced  m  it  nine  years  after  her  husband's 
fleath.  Suppose,  an  executor,  w)io  is  not  bound  to  pay 
a  legacy  tiU  ^  year  after  the  testator's  death,  thinks 
proper  to  pay  it  immediately :  can  the  Court  call  back 
that  payment? 

The 
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the  MAStER  iif  the  Rolls. 
I'he  question,  how  fat  thcr  liability  of  the  trustee  ex- 
tends, and  how  far  the  eteroise  of  his  discretion  ban 
the  wife,  in  a  case,  where  he  could  not  have  been  com- 
pelled to  pay  to  any  person,  is  a.quiestion  of  extenaire 
consequence,  and  deserting  -consideration* 


4U 


1800. 


Doswnu. 
Earw. 


The  Mastee  of  the  Rolls  dismissed  the  Bill,  with-     Ja/ytUMA. 

OU$  COStSt 


DAVIS  V.  WEST-  3ap^ 

A    MOTION  was  made  for  an  Injunction,  to  restrain    Relief  against 
execution  upon  a  verdict,    obtained  in   an  action  Forfeitore  bj 

breaeh  of  Co- 
venant by  les- 
see ;    where 
compensation 
Mr.  BeU^  in  support  of  the  motion,  cited  Wadtnan  v,  can  be  made. 

Cakrqfi(U). 


of  ejectment,  brought  upon  a  breach  of  covenant  by 
non-payment  of  rent. 


TChe  SolicUor'General,  for  the  Defendant. 

The  Lord  Chancellor. 
In  this  case  I  take  it,  that  there  are  other  covenants, 
under  which,  if  breaches  had  taken  place,  and  had  been 
proceeded  on,  the  Defendant  might  have  recovered  in 
ejectment:  the  answer  stating,  that  there  are  breaches 
of  other  covenants ;  for  instance,   by  permitting  scutch 

.gK|SS 

(41)  Ante,  Vol.  X,  67. 
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grass  to  overgrow  the.  pretnises,  and  by  iWapidatioM 
of  the  buHdings;  but  adinittingi  that  the  Defendant  did 
not  proceed  upon  the  breaches  of  tho«e  covenantBi  but 
went  only  upon  the  covenant  for  nouppayment  of  rent; 
supposuig  that  sufficient*  In  the  Uite  ofteof  5aii(feriT. 
Pope  (4£ )  I  was  very  unwilling  to  give  the  relief  against 
breach  of  other  covenantSj  but  w«s  compelled  by  a  series 
of  authorities^  Cage  VI  Russel{  4S )« Northeote  v.  Ddb  (44)i 
Hack  y.  Leonard {i5\.  Wafer  v.  Mocatto{46),  Eetn 
Y.  Lyon{4f7):  establbhing,  that,  where  covenants  are 
broken^  and  there  is  no  fraud,  and  the  party  is  capable 
of  giving  complete  compensation,  it  is  the  provinoe  of  i 
Court  of  Equity  to  interTere,  and  give  the  relief  against 
the  forfeiture  for  breach  of  other  covenants,  aawdlis 
that  for  payment  of  rent ;  and  the  only  distmctios  is, 
that  in  the  latter  case  it  is  considered  so  dear,  thst 
the  object  of  the  clause  for  re-entry  is  otily  to  aecore 
the  payment  of  the  rent,  that  the  Legislature  interposed; 
and  made  it  unnecessary  to  come  into  Equity;  aBowing 
the  tenaz^t  upon  the  ^^rms^  and  within  the  time,  spe- 
cified by  the  Act  (48),  to  stop  the  ejectment;  kanng 
the  ancient  jurisdiction  of  Equity  in  every  other  case 
untouched- 


In  this  case  therefore  I  shall  put  the  landlord  in  tbe 
same  situation,  as  |f  the  tenant  had  paid  his  rent;  and 
then  shall  grant  the  injunction :  -  biit  not  to  preveot 
Imother  ejectment;  if  any  other  covenaqts  have  been 
broken. 


(42)  Ant^282.    See  as  to 
the  authority  of   that  case, . 
the  note.  Vol.  X,  70. 

(43)  2  Veni,  35^. 
(4f)  ilmi.  511. 


(46)  9  Mod.  M. 
iiff)  9  Mod.  112. 

(47)  Anto,Vol.in,6W. 

(4B)  Stot46eo.niC.» 
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'    6y  consent,  the  amount,  of  .what  was  due  ibit  th^  ar-  ia06. 

rears  of  rents,  and  costs,  was  ascertained  by  affidavit,         rT^^ 
instead  of  a  reference.  v.        ^ 

Wbst, 


SMITH  V.  CLARKE.  18M- 

Jnfy  Ith,  18IA. 

^T^HE  object  of  the  biD  in  this  cause  was  the  specific     The  circam- 

performance  of  a  contract  for  the  sale  of  an  estate  stance,  that  a 

to  the  Defendant  John  Clarke,  on  behalf  of  hb  uncle,  P*"®**  ^^^  "^ 

the  other  Defendant  George  Clarke.    The  Plaintiffs,  as  J°^^^jf  *JJ^JJ 

assignees  under  a  Commission  of  Bankruptcy,    put  up  jij^-jn^nof  a^ 

the  estate  in  question    with   other   estates    to ,  sale  by  Vendors    for 

auction;  and  the  D/efendant  was  the  purchaser  of  this  the  purpose  of 

lot,    at  the  sum  of    750/.      The  objection,    as    repre-  preventing  a 

sented      by  the    answer,    was,    that    a    person  named  *^^  under  a 

JWrfcfefl,  was  employed,  and  bid,  as  a  setter  or, puffer,  wm,  speciBed 

for  the  purpose  of  enhancmg  the    price.      The    fact,  J^-^^^Jctk^^^^ 
that  Liddell  was   employed  by  the  Plamtiffs,    and  did      guecifio  oer- 

bid,  was  distinctly  proved.      There  was  also  evidence,  formance*  es* 

that    the    auctioneer    declared,     that  there    were    no  pecially  in  a 

in-bidders    present:    hjaij    as    the      answer    contained  case,  where 

no    allegation    of    that    fact,     the    Plamtiffs   objected,  *«  Vendors 
that,  it  could  not   be  received  in  evidence.     The  in-  ^«'^«  assignees 

structions  to  Liddell  were  to  bid  up  to,  but  not  to  exceed,     .    .        ^     * 

m  m,^^m  1      1      r  r«t  mission  of 

the  sum  of  750*.  upon  the  lot  m  question.      The  an-  j}g«tn,o*cy . 

swer    represented,    that  between   the  times,  when    the  ^luA  the  pnr^ 

draft  of  the  conveyance  was  sent,  and  when  it  was  re*  chaser  was  not 

turned,  the  circumstance  of   Liddeirs   bidding  for  the  present;  bat 

Plaintiffs  was  discovered.    It  appeared  in  evidence,  that  purchased  by 

lAddell  bid  immediately  before  the  bidding,  upon  which  *°  ^^^^ 

*u        Whether 
i  ^he  „. ... 

Bidding  at  an 

.  Auction  on  the  part  of  the  Vendor,  for  the  parpose  of   enhancing 
the  price,,  vitiates  the    sale,    and  prevents    a  specific    performance, 

.   Qiuere. 

Evidence  of  a  distinct^  substantive/  fact,  without  an  allegation  on  the 
Record,  not  received. 
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ISM.  the  Defendant  was  the  purchaser  Jokn  CMe,  ifben 
the  sale  was  over«  declared,  that,  if  hjs  luicle  ^i^M 
not  stand  to  it,  he  would.  With  the  exception  of  tbe 
Clarkb.  drcumstances  above  stated,  there  was  no  imputation  of 
fraud :  nor  was  there  any  suggestion,  that  the  sum  of 
750/.  exceeded  the  value. 

The  Master  of  the  Rolls  upon  the  objection  to  the 
evidence  of  the  declaration  by  the  auctioneer  said,  thtt, 
as  it  was  a  distinct,  substantive,  iact^  it  could  not  be 
received  in  evidence  without  an  allegation  upon  the 
record.  "n  • 

Mr.  Johmtm  and  Mr.  Wear,  foe  the  Plaintiffs. 
The  question  whether  a  sale  by  auetion  is  toid  by 
the  bidding  of  a  persoti,  employed  by  tfie  vendors,  irith 
a  view  to  enhance  the  price,  must  now  be  considered  ii 
settled.  The  Pluntiffs,  bound  aa  assignees,  to  seD  the 
bankrupt's  estate  for  the  most,  that  could  be  procoied, 
havuig  ascertained  the  value,  took,  the  usual  metDsof 
(preventing  a  sale  under,  that  amount;  fonowing  the 
general,  or  rathef  the  universal,  practice.  The  decision 
of  the  Court  of  King's  Bench  against  Aat  practioe  in 
the  case  of  Howard r.  Casiie{49)  was  in  the  case  of 
no  real  bidder:  a  case  of  mere  fraud:  but  it  has  nem 
been  determined  to  be  fllegal,  where  there  was  comp^ 
tition ;  and  the  contrary  proposition  was  cleaily  main- 
tained m  the  ease  of  Bramky  y.AU{Bd ).  In  the  ease, 
now  before  the  Court,  it  appears  both  by  tiie  answer 
and  the  evidence,  that  several  persons  bid;  and  there 
was  not  an  allegation,  much  less  any  proof,  of  impo* 
sition,  or  tiiat  the  sale  was  at  more'  than  the  vahie. 
It    cannot  be  suppojied,  that  any  persm,  attending  a 

•safe 

(49)  6  Term  Kep.  042.  (;50)  Ante,  Vol.  HI,  620. 
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taie  by  auction,  in  this  counfryi   can  be  ignorfttit,  tbAt 
game  petBon  is  ^tai^oyedi  to  bid  for  the  vendor. 


Kmito 
i>. 
Mr.  Richards  and  Mr.  Hartf,  for  die  Defendant.  Ci^amb. 

This  case  has  particular  circumstances/  that  did  not 
occur  in  any  of  the  cases,  tiiat  have  been  i;pferred  to  s 
a  puffer,  of  whom  no  person  in  the  room  had  any  no^ 
tion,  and  a  declaration  by  the  auctioneer,  that  there  was 
no  pufier.  Upon  the  general  point  much  discussion  has  \ 
taken .  place  ;*  and  a  considerable  difference  of  opinion 
has  prevailed.  The  opinion  of  Lord  Mansfield  and  Lord 
Kenyan  was,  that  there  ought  to  be  no  puflfers ;  and  that 
opinion  is  confirmed  by  reason,  with  reference  to  the 
effect  upon  a  man  going  into  the  room,  and  seeing  per- 
sons of  knowledge  and'  experience  bidding,  ad  he  ima- 
gines, for  themselves.  This  Defendant  the  moment  h^ 
discovered  the  fraud  retracted ;  having  till  that  timcj 
supposed,  Liddell  was  a  real  bidder.  The  Plaintiffs 
ought  to  be  left  to  an  action. 

'Mt.  JohnsMf  in  reply,  observed,  that  all  these  case? 
must  turn  upon  fraud ;  that .  the  public  must  be  sup-^ 
posed  to  be  apprised  of  such  a  transaction :  and  if  the 
assignees  had  not  employed  some  person  to  take  care, 
that  the  property  should  not  go  under  its  value,  they 
would  have,  been  charged  as  for  wilful  default ;  which 
case  is  put  by  Lord  JRosslyn  in  ConoUy  v.  Parsons{5\  ). 


The  Master  of  the  Rolls, 
This  bill,  filed  for  the  purpose  of  obtainiog  a  spe-.      J^  l^^A. 
cific   performance   of  a  contract   for  the    sale   of  sa 
estate  to  the  Defendant,  is  resisted  on  the  ground  olF 

fraud; 

(51)  Ante,  Vol.  Ill,  025,  a.    Bim)le$  r.  Rawd.  \,  50B. 
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fraud;  which,  as  it  M  imputed  by  the  answer,  con- 
sists in  Ais;  that  the  Phdntiffs,  the.veudQrs,  employed 
a  person  to  bid  for  them  at  the  auction.  The  evidence 
very  clearly  proves  the. fact,  that  Liddett  was  employed 
by  the  Plaititifis,  with  instructionB  not  to  let  the  pre- 
mises go  under  certain  specified  prices :  for  the  left  in 
question  750/.  For  that  purpose  it  was  purchased  by, 
or  for,  one  of  the  Defendants.  I  take  it  upon  the  en- 
dence,  that  the  bidding,  immediately  preceding  d^t 
of  the  agent  for  the  Defendant,  was  made  by  the  bid- 
der for  the  PIainti£&.  Though  the  fact  bnotdtBtincdy 
so  stated,  yet  I  collect  it  from  the  general  tenor  of  tjie 
'evidence* 


This  is  the  state  of  the  case;  upon  which  the  ded- 
*  9ion  must  proceed ;  as  I  cannot  tajce  any  notiee  of  the 
evidence,  by  which  it  is  attempted  to  introduce  a  defence, 
totally  difierent  frpm  that  .made  by  the  answers;  alkdg- 
ihg  only,  that  a  bidder  was  employed  .by  the  Plaintifi 
^thout  the  knowledge  of  either  of  the  Defendants. 
Such  knowledge  is  hot.  imputed,  and  evidence  is  not 
necessary  to  prove  the  want  of  it.  The  evidence  goes  te 
prove,  not  the  mere  absence  of^such  knowledge,  but, 
Aat  positive  infonpation  was  given  by  the  auctioneer, 
that  there  was  no  bidder  on  the  part  of  the  PUuntifi* 
That  is  perfectly  a  different  case;  and  there  b  notjn 
the  answers  a  syllable,  leadinjg  to  a  sup^sition,  that  soch 
a  case  existed. . 

The  evidence,  if  it  could  be  gone  into,  seems  to  be 
attended  with  considerable  suspicion.  It  •  is  extraor- 
dinary, diat  the  Defendants,  at  the  time  the  answers 
were  put  in,  should  not  have  known  any  Ihing  of.tSis 
declaration  by  the  auctioneer  ;  especially  as  their 
own  agent  T&umshend  was  one  of  the  witnesses,  who 
proved  it.    If  they  did  know  the  fact,  by  suppressing 

it 
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it,  «  fraud  appears  to  have  been  intended/  or  a  ilfur« 
prise  upon  the  Plaintiffs/  Of  seven  witaessesvfor  the 
Defendants,  all  present  at  the  auction,  three  speak  to 
Uns  dedaration  by  the  auctioneer :  -  three  cipon  'the 
same  interrogatory  are  silent  with  regard  to  that .  fact 
The  seventh,  who  was  the  agent  of  the  Defendant 
'  George  Clarie,  is  not  at  all  examined  upgn  that  liiter^ 
rogatory.  He  is  not  even  asked,  whether  he'  knew] 
or  did  not  know,  that  bidders  were  employed  by  the 
Plaintiffsi  But  that  is. not  all;  for  the  Defendant  JoAii 
Clarke  was  present  at  the  auction ;  ahd  by  his^  answer 
he  does  not  say  a  word  of  the  declaration.  -Both  he 
and*  George  Clarke  speak  of  a  declaration  of  a  similar 
Jmport,  but  made  ai  another  timet,  and  at  a  diffeient 
auction:  viz.  a  declaration  by  the  'auctioneer  then, 
that,  though  there  had  been  in-tbidders  at  the  former 
sale^  there  were  none  at  that  sale.  Either  soine  mis- 
representation must  have  taken  place  with  reference  to 
this  fact,  as  to  the  time  of  the  declaration,  or  there 
must  be  some  confusion  upon  it.  It  is  sirfHpient,'  that 
I  cannot  take  any  notice  of  the  evidende,  as  apjpl^cabl^ 
to  this  case. 

'  The  question  then  is,  whether  upon  the  statemenlf 
I  first  made  the  Plaintiffs  have  been  guihy  of  such  a- 
fraud  as  precludes  them  from  relief  by  a  specific  per^ 
formance.  My  opinion  upon  that  question  is,  that 
they  neither  intended,  nor  have  they  practised,  ahy 
fraud.  They  are  the  assignees  under  a  Commission'  of 
Bankruptcy.  They  appear  to  have  set  a  value  upon  (he 
estates,  which  were  the  property  of  the  bankrupt ;  and; 
resolving  to  sell  them  by  auction,  they  employed  a  per-i 
^n  to  attend  the  aal6,  and  to  bid  up  to  a  price,  speci- 
fied gainst  each  lot,  as  the  very  lowest  price,  at  wh¥^h 
the  premises  ought  to  be  solji ;  and,  according  to  the 
statenient  of  one  of  the  witnesses;  they  directed  .that 
Vol.  XII.  H  H  person 
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aM.  P?nMMi  to  be  omtknit  not  to  go  beyond  die  ttaiti  pre* 
^^^^  eoribed ;  aa,  if  be  ibould,  and  the  lot  diould  be  knocked 
SpsH       j^^^  ^  j^^  j^  ^^^  ^^1^  j^    Theiefote  tbey  did  not 

employ  bim  for  the  purpose,  generaHy^  of  enhancing 
(be  price,  but  merely  to  prevent  a  aale  at  an  nnder- 
▼alne;  and  they  stated  previoudy  what  Aey  oonceiiNsd 
to  be  the  true  value^  below  which  the  lot  ought  not  to 
)ie  sold, 

After  the  case  ai  Bromley  v.  AU  (52),  and  w^  Lord 
Raufym  stated  to  be  his  strong  and  clear  opinion  in 
doitoUif  y,  Panotu  {^),  it  would  be  too  much  for  me  to 
say,  this  is  in  itself  a  fraud;  unless  I  could  say,  every 
direction  bya  vendor  to  any  person  to  bid  in  his  behalf 
is  of  itself  such  a  fraud  as  to  vitiate  every  agreement,' 
that  takes  place  at  an  auction;  at  which  ihat  direction 
is  given.  In  B^anoei?  v.  CArts/ie  (  54 )  very  general  and 
broad  principles  are  b^d  down  by  the  Court  of  King*s 
Bench;  beyond  any,  that  die  case  immediately  before 
the  Court  required.  The  subsequent  case  Howard  v. 
CS«^fe(55)  proceeded  upon  the.  ground  of  plain  and 
direct  fraud:  Lord  Kenyan  stating,  that  it  appeared 
at  the  trial  to  be  bottomed  in  fraud ;  that  it  was  fraud 
from  b^pnning  to  end.  There  was  no  real  bidder; 
and  there  ware  several  bidders  for  the  vendors*  When^ 
ever  I  shall  be  able  to  state  die  aame  proposition  of  any 
case,  I  shall  come  to  the  same  oondusiQn.  But  it  is  dear. 
Lord  J^aiyofi  had  not  always  entertained  the  same  opinion 
as  to  the  doctrine  in  J?eanci6ffv.CAm<Je  (56);  forin7W»- 
ii^v.JIfomce  (57)  he  atates,  with  respect  to  bidders 
beiqg  employed  fior  the  vendors,  diat  he  does  not  say. 
the  doctrine  in  Bexwell  v.  Chrutie  is  wrong:  but  every 

body 

(M)  Ante,  Vol.  Ill,  eSO.  ^)  6  Term  Rep.  9VL 

(6S)  Ante,  Vol.  m,  eu»      (6e)  Comp.  aw. 

note.  (47)  3  Are.  C  C.  I 

.  <64X  Cewp.  m. 
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hodyhxtoiWB,  that  such  persons  are  c<tetantly  eaq^kj^d. 
In  Bramkp  v.  AU  ( 58 )  Lord  Alwjmley  expresses  his 
opiiuOD,  that  it  is  perfectly  legal  for  a  pian  to  state  a 
priee^  hAoiw  which  he  would  hot  pennit  a  sale;  and  his 
Iiordahip  obserreSf  that  th^re  is  no  fliffisrence  hetw^een 
setting  up  the  lot  at  a  giyen  price*  and  emplc^ing  in 
person  to  preir^nt  a  sale  under  that  price ;  if  that  is 
coimnunieated* 


4«f 


imfl. 


SVITIC 

Glaiiks« 


I  do  not  mean  to  state  a  proposition  so  g^aeral»  as 
tliat  there  csin  be  no  fraud  through  the  medium  qf 
persOnd  employed  by  the  yendors.  Lord  Rosslyn  appears 
in  CoioUy  ▼.  Parsomg  ( 59 )  to  doubts  n^hethor  there  can 
be  that  species  of  fraud.;  wheO^  in  any  ciise  the  pur-^ 
chaser  can  b^  said  to  be  defrauded  merely  9A  being 
drawn  in  through  eagerness  of  ^zeal  and  competition  witb 
others.  I  do  not  go  that  length;  for  if  the  person  is 
employed^  not  for  the  defensive  precaution,  with  a 
view  to  prevent  a  sale  at  an  under-vahiei  but  tp  take 
advantage  of  the  eagerness  of  biddears  to  screw  up  the 
price,  I  am  not  ready  to  say,  that  is  such  a  trajasaction 
as  can  be  justified  in  a  Court  of  Equity..  Neither  do  I 
say,  that,  if  several  bidders  are  employed  by  the  vendor, 
in  that  case  ^  Court  of  J&quity  would  compel  .the  pur- 
chaser to  carry  the  agreement  into  execution ;  for  that 
must  be  done  merely  to  enhance  the  price.  It  is  not 
necessary  for  the  defensive  purpose  of  protection  against 
a  sale  at  an  under-value.  T  leave  th<^  cases  to  be 
determined  upon  those  grounds,  whenever  the^  may 
oocqr.  It  is  sufficient  to  say,  this  is  not «  case  of  that 
description.  These  Plaintiffii  had  not  a  fraud  in  con- 
templation ;  and  were  not  in  a  situation,  that  niade  it 
peculiarly  incumbent  upon  them  to  take  care  not  to 
permit  a  sale  at  art  under-value. 

Under 
(58)  Ante,  Vol.  Ill,  620. 

(»)  Ante,  Vol.  Ill,  025,  note. 
HH2 
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Unler  these  circumttances,  therefore,  I  canMt  ulJ 
these  Plaintifis  hAve  practised  a  fraud.  V  they  had,  it 
would  be  a  gre^t  stretch  to  give,  this  Defendant  Ge^ge 
Clarke  the  benefit  of  the  principle ;  for  he  was  not  pre- 
sent at  the  sale.  It  was  not  therefore  through  ccmipe- 
tttion  that  he  was  induced  to  give  the  price :  but  a  jp^r- 
son,  who  was  present,  bid  under  the  unpression,  ttMtt 
he  would  adopt  the  bidding.  He  was  perfectly  at  libefty 
to  adopt  it|  or  not.  It  would  be  strong  to  say,  he  was 
drawn  in  through  eagerness  and  zed  of  eompe^on*  to 
give  more  than  otherwise  he  would  have  given ;  as  it  wu 
submitted  to  his  judgment ;  and  he  adopts  the  bidding 
out  of  docMrs.  If  the  person,  who  purchaseJ|  bad  » 
fraud  practised  upon  him,  I  do'  not  say,  he  might  not 
avail  himself  of  itc  but  I  should  require  jsi  strong  case 
of  fraud  against  the  original  purchaser  to  induce  me  to 
pve  the  benefit  of  it  to  his  assignee. 


llierefore  decree  a  specific  performance  against  George 
Claris  Ab  to  John  Cfark,  he  WBB  only  ah  agent.  The 
bill  as.  against  him  must  be  dismissed. 


HoLLS. 

1806. 
Jume  19ik. 

Interest  fay 
Will,  id  the 
nature  of  An- 
noity,  not  ap- 
portioned in 
lavbur  of  the 
Ezeontor  of 
the  Tenant 
for  Life. 


FRANKS  17.  NOBLE; 

Jf^OSES  HART  by  hii  Will,  dated  the  3d  of  Aprik 
1766,  after  giving  several  annuities,  the  first,  pay- 
ment to  compaence  from  the  first  quarter  day  Hfler  liis. 
decease,  gave,  devised,  and  bequeathed,  aQ  his  ex-. 
chequer  orders  and  annuities,  and  all  his  jewels,  -house* 
hold  furniture,  ^c.  and  other  personal  estate  and 
e^cts,  and  pictures,  (except  his  books,  plate,  china, 
atid  linen,)  and  all  his  messuages,  lan^,  tenements,  and 

premises 
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premises  «t  Iskwarih,  Biehmand,  and  Tf^^sfieU^  and  also 
bU  his  leasehold  estates^  and  all  other  his  real  atad  per- 
sonal estate  of  what  nature  or  kuid  soever,  or  where- 
soever,  not  otherwise  disposed  of,  which  the  testator 
.  then  was,  or  at  the  time  of  his  decease  should  be  pos- 
sessed of,   interested  in,  or  entitled  to,  in  possession, 
reversion,  expectancy,   or  remainder,   to  trustees,  their 
heirs,  &c.  upon  triist,  with  all  oonvenienfT  speed  to  sell  his 
es^tes  Btlslewarth,  freehold  and  copyhold,  and  all  the 
lands  he  held  of  the  Crown  at  Riohmokd,  and  all  his 
jewels,  pictures,  and  househ6ld  furniture,  &&.,  and  other 
personal  estate,  not  specifically  bequeathed ;  and  to  place 
out  the  money,   arising  from  the  sale,  in  government 
securities ;  and  out  of  the  yearly  income  and  produce 
pf  his.  said  £}cchequer  Orders  and  Annuities,  iand  also 
out  of  the  rents,  and  profits  of  his  said  estate  at  Tops^ 
^14  and  of  his  leasehold  estates,   and  of  all  other  his 
real  and  personal  estates,  to  pay  the  anntdties  therein- 
before given  and  bequeathed  ;  and  after  payment  thereof, 
that  they  should  pay  the  surplus  of  the  yearly  income 
and  produce  of  his  said  real  and  personal  estates  in 
manner  following :  one  moiety  thereof  unto'  his  daughter 
Judith  Levy  for  and  during  the  term  of  her  natural  life, 
or  80  long  as  she  should  continue  the  widow  of  £fia« 
'Levy 9  her  late  husband-,  by  equal  half-yearly  payments; 
the  first  payment  to  made  on  the  second  quarter-day, 
which  should  happen  next  after  his  decease;'  and  the 
other  moiety  thereof  unto  his  daughter  Rachael,   the 
wife  of  Michael  Adolphus^  for  and  during  the  term  of 
tier  natural  life,  for  her  sole  and. separate  use;  the  same 
to  be  paid  also  by  half-yearly  payments :   the  first  pay- 
ment to  jnade  on  the  second  quarter-day  which  should 
)iappen  next  after  his  decease. 


48$ 


1606. 
Frank* 

V. 
'NOBlK. 


The  testator  then  declared  a  farther  trust;   that,  if 
Jtachael  Adolphus  should  survive  Judith  Levy^  or  M  Judith 

Levy 
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Levy  shopU  marry  agmiiii  fiom  the  iimfc  of  sodi  deirtli 
or  marriage  the  moiety  of  the  sorphii  of  the  inoome 
of  the  said  real  and  pers<mal  estates,,  made  payaU^ 
as  aforesaid,  to  JudUi  Levy,   should  be  paid  bylud^ 
yearly  payments  to  Raehael  Adotphmg,  for  die  tens  cf 
her  natural  Kfe,  for  her  sole  and  separate  use,  in  die 
satoe  manner  as  the  other  mdety  was  directed  to  be 
paid  to  her ;  and,  iTRaekael  Adolphu  shoidd  die  withoofc 
leaving  any  issue  of  her  body,  and  JudUk  Levy  ahocdd 
survive  her,  that  in  iuch  case  the  moiety  of  the  sorplas 
of  the  income,  &e.  made  payable  to  Radmel  Adolpime, 
as'  aforesaidi  should  by  half-yearly  payments  be  paid  to 
Jmdith  L^y  during  her  hfe,  if  she  shoiild  so  long  ood^ 
tinue  the  widow  of  Elia$  Levy;  and,  if  Baekael  Adolh 
phu$  should  at  her  death  4iave  any  issue  of  her  body 
lawfully  begotten,    that    then   apid    in   such  case   Ae 
moiety,  &c.  payable  to  Raehaet  AMphms,  aa  afaaeaaM^ 
should  from  thenceforth  by  half-yearly  payments  be  paid 
to  all  the  children  of  Rachael  Adolpkme  during  their 
respective  lives  in  equal  proportions,   shave  and  share 
alike,  with  benefit  of  survivorship,  in  case  any  of 
should  die ;  and  upon  further  .trust,  diat  from  and 
the  death  or  marriage  of  JudUk  Levy  the  mcome  of 
his  said  real  and  personal  estates,   devised  to  her  as 
aforesaid,    should  be  paid  by  half-yearly  pajnnents  to 
and  amongst  all  and  every  the  children  of  Jtadkael  Adoi- 
phui  in  the  same  manner,  and  with  die  like  benefit  of 
survivorship. 


The  testator  then  gave  directions  to  his  trusteea,  m 
case  Rachael  Adolphue  ishoold  leavi^  any  issue,  for  dieir 
m^tenance  and  education  oat  of  die  yearly  inconie  and 
produce  of  his  said  real  and  personal  estates,  devised 
to  them,  as  aforesaid,  until  they  should  respecdvdy  at- 
tain- the  age  of  S5 ;  and-  dedaied  a  farther  trust  from 
and  afler  the  decease  of  both  hb  said  daughters,  and  of 
the  issue  of  Rachael  Adolphus,  or  on  the  marriage  of  «/a- 
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dUkLnyy  asftfomaid^  (the  mxjrnmfiBaekaelAdolpiuM 
and  h&e  vum)  tkat  thg  tnisteee,  &c  shotdd  pay  the 
ytarly  ineome,  mtereat,  and  |nt>duoe,  of  aU  his  said 
estates  unto  and  amongst  so  nmy  of  hia  sisters  Afar- 
gdt$M  Simom^  Judkh  Hmri-,  and  Jaeohed  Hmri,  as  should 
be  A«i  liviDg^  and  to  the  sunrhrors  and  survivor  of 
tiunii  share  and  share  aHkCf  for  and  during  Amr  te^ 
apectiTO  natural  Kves  and  the  fife  of  the  longer  Htct  of 
tfle^^.  by  equal  half-yeariy  payquentSy  tat  their  sole  and 
separate  use  and  benefit ;  and  upon  ferther  trust  firom 
and  aiker  the  deoease  of  his  said  dai^htersj  and  of  the 
iss|ie  clRaehael  ddotphmi^  and  of  his  said  three  risters^ 
tfiat  his  trustees  should  pay  the  yearly  income  and  pro- 
duce of  his  said  real  and  personal  estate  unto  Maieg 
Hart  and  NapihdR  Hart,  the  sons  of  his  brother-in-law 
Sotonkm  Hart,  foif  th^  lives,  share  and  share  alike ; 
and  m  case  dther  of  them  should  after  the  deaths  of 
tile  said  JimIM  Levy  and  It^ehael  Adolpkus,  and  of  the 
children  of  Raehaet  Adofpkus,  if  she  should  have  any, 
and  of  his  duriee  sisters,  depart  this  life  without  having 
issue  male  of  his  body  lawfiiiliy  begotten,  then  in  trust 
to  pay  die  whole  yearfy  income  aiid  produce  of  his  said 
real  and  personal  estate  unto  the  sur?i?or  of  them,  for 
his  life. 


48» 


18001 


Tranes 
Nona. 


The  testator  farther  directed,  that,  if  Moses  Han 
should  after  die  deaths  aS  JudUkLeoy  and  Raehael  Adol^ 
pkus,  and  die  children  of  Raehaet  Adotphus,  if  she  should 
have  any,  and  of  his. said  three  sisters,  depart  diis  fife 
before  Napiiali  Hart,  leaving  issue  male  of  his  body, 
that  .then  )iis  trustees,  or  the  survivor,  &c.  diouM  con- 
vey one  nioiety  of  his  said  real  estate  at  Top^fd,  and 
also  convey  one  moiety  of  afi  sudi  odier  parts  of  his 
freehold  and  cojlyhold  estates,  as  should  be  dien  re* 
■um^hg  unsold,  to  trustees,  to  the  use  of  die  first  and 
every  other  son  and  sons  of  Moses  Hart,  successively  in 

Uil 
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itsoa  tail  male ;  with  remainders  to  NapthaU  Hart  for  fife^ 
and  to  his  fii^t  and  other  sons  iu  the  same!  maonier; 
and«  in' default  of  such  issue,  to- the  testatoi^s  right 
NoBLB»  heirs;  with  a  direction  in  die  same  event  to  ky  out 
one  moiety  of  the  testator's  personal  estate,  andVof 
money,  produced  by  the  skle'  of  his  freehold  andoopy^ 
hold  estates,  in  lands  of  inheritance,  to  be  conveyed 
and  settled  to  the  same  uses.  A  similar  direction  waa 
given  in  the  event  of  NapthcUi  Hart  dying  before' ilfe*^ 
Hart,  and  leaving  issue  mole ;  and  in  case  Moses  and 
NapthaU  Hart  shoidd  both  die  without  leaving  any  .issue 
piale,  or  such  issue  male  should  die  without  leaving 
any  issue  male,  then  the  trustees  should  convey  the 
estate  9tTopsfield  and  all  other  bis  ff^hold'andoc^yi 
hold  estates  remaining  unsold  to  such  person  6s  sb<mU 
at  the  death  of  the  survivor  of 'ilf of e#  and  iViiplAafi 
Hart  bejhe  testatWs  right  heir;,  and  should  disp^Me 
of  all  his  personal  estate  according  to  th^  Statute  of 
Distributions  (60);  and  he  declared  hiswSl  to  be,'lliat 
as  often  as  any  of  the  parties,  to  whom  he  had'  giVea 
and«bequeati^ed  any  annuity  by  his  said  Will,  or. others 
wise,  should  depart  this  life,  all  such  sum  and  sums 
of  money,  as  shduld  or  might  be  set  ^part  US  ansrwer 
the  payment  of*such  annuity  or  annuities,  should' front 
the  decease  of  such  annuitants  or  annuitant  go  and  be 
accounted  as  part  of  his  estate,  and  be  appropriated  to 
such  purposes  as  he  before  directed  die  surplus  of  his 
estate  to  be  appropriated ;  ahd  he  appointed  his  trustees 
to,  be  his  executors. 

The  testator  died  upon  the  19th  of  November,  1756. 
On  the  16th  o{  February;  1758,  by  a  Decree;  made  upon 
the  Bill  o{  Judith  Levy,  directions  #ere  given  &rtakiBg 
an  iMccount  of  the  personal  estate,  &c. ;  *and  for  payment 
pf  the  Annuitties ;  and, ;  that  the  executors  should  a)>pro- 
\  priale 

(j80)  Stat.  22  &  23  Ck.  II,  f.  10. 
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priate  a  suflScient  part  of  die  penonal  estate  for  payment 
tb^eof ;  and  it  was  declareds  that  the  several  fluids^ 
which  should  be, set  apart  to  answer  the  annuities^ 
would  upon  the  deaths  of  the  annuitants  constitute  part 
of  the  general  residue  of  the  personal  estate;  and  i% 
was  ordered^  that  the  residue  should  be  continued  of 
placed  out  in  Groyemment  Securities  upon  the  trusts  of 
the  Will;  that  an  account  should  be  taken  of  the  inte- 
rest and  produce  of  the  personal  estate,  accrued  due 
sinc^  the  testator's  depease ;  and  that  the  clear  produce 
of  duch  personal  estate,  that  had  accrued  and  shpuld 
accrue  due  after  payment  of  the  legacies,  should  be  di- 
vided into  moieties;  and  that  one  moiety  should  be  paid 
to  Judith  Levy  during  her  life  or  widowhood ;  and  the 
other  moiety  to  the  Defendant  Jtachael  Adolphus  during 
)ier  life,  for  her  separate  use ;  and  the  first  payment  of 
such  interest  and.  produce  was  to  be  made  on  Ladyniay^ 
01d  Stile,  pursuant  to  the  Will;  and  to  be  continued  tp 
be  paid  from  tb^t  time  half-yearly  at  Michaebnw  an4 
Jjody^day^  Old  Stile* 


489 
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Franks 

v. 

NOBU. 


Under  that  Decree  the  income  of  the  clear  residue 
of  the  personal  estate,  and  the  rents  ai|d  profits  of  the 
freehold,  copyhold,  and  leasehold,  estates  were  paid  to 
Judith  Levy  and  PMchael  Adolphus  in  moieties,  by  such 
half-yearly  payments,  during  their  lives.  Rachael  Adot' 
phus  died  on  the  22d  of  tfovember^  1773,  without  leaving 
any  issue*  The  three  sisters  of  the  .testator,  and  all  the 
persons  entitled  to  annuities  under  theWiU,  died  in  the 
life  of  Judith  Levy^  Moses  Hart  also  died  in  her  life, 
without  leaving  issue.  Judith  Levy^  having  continued  4 
yridow,  died  on  the  19th  of  January ^  1803. 

The  bill  was  filed  by  the  niece  of  Judith  Levy,  being 
her  sole  i^ext  of  kin  and  administratrix, .  against  thfi 
executor  of  Michael  Adolphus^  the  surviving  executor  of 

the 
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thd  tetiator  Afoie« /IbrI,  the  elder,  ttid  against  MijiMafi 
tforl;  praytBg  a  deelara&m,  tliat»  in  the  events  tfiat 
happened,  JmUih  Levy  became  entitled  to  aU  the  inconie 
of  the  testator's  estateis,  which  accrued  due  before  her 
death ;  and  that  the  executor  may  be  decreed  to  pay  the 
balance  accordmgly* 

l^he  Defendant,  NapthaU  Hati^  by  hiir  answer  sub- 
mitted, that  in  the  events,  that  happened,  he  is,  according 
to  the  true  construction  of  the  Will  entitled  to  the  ba- 
lance in  the  hands  of  the  executor, 

Mr,  HoOUi  and  Mr.  Gregg,  for  the  Plaintiff,  contend- 
ed, that  upon  the  true  cdnstniction  of  thb  WiD  JuXik 
Levy  was  entitled  to  all  the  income  up  to  the  last  day  of 
accruing  payment,  previous  tD  her  death,  according  to 
the  different  natures  of  the  property :  viz.  the  dividends 
dud  upon  the  5th  of  Jamuvry,  1803,  and  the  rents  due 
at  ChrutmdSf  .1803.  They  observed,  in  commenting  iqxNi 
the  Will,  that  the  words,  **  by  equid  half-yearly  pay- 
ments'* are  dropt  in  the  subsequent  part;  under  which 
the  Defendant  NapthaU  flari  claims;  copcluding  there- 
fore, that  the  purpose  of  half-yearly  payments  was  dropt; 
and  no  part  of  the  income,  accrued  due  in  the.  life  of 
JudUh  Levy,  was  given  over,  in.  the  event,  to  the  Defei^ 
^BXkt  Napihi$U  liart. 

Mr«  Fanblanque  and  Mr,  Hart,  for  the  Defendant  2Vi^ 
thdii  Hart,  relied  upon  the  restricdon  in  the  dispodtion 
to  Judith  Levy,  prescribing  half-yearly  payments;  die 
ftrst  payment  tq  be  made  on  the  second  quarter  day 
after  the  testator^s  death;  viz,  Lady-day,  VtSt.  They 
5;ontended,  that  the  subject  of  this  disposition,  though 
not  in  terms,  was  in  the  nature  of  annuity:  and  there- 
fore could  not  be  apportioned ;  as  dividends .  may  be, 

and 
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nxa  rent  by  Statute  (61 ).  They  insisted  tfaeveforei  thai 
JudiihLepyyrBA  entitled  only  np  to  the  day- of  the  half- 
yearly  paymeQti  preidous  to  her  death:  the  period  ascer- 
tained hy  the  Decree^in  the  former  cause,  with  reference 
to  the  particular  direction  of  die  VTiH  for  half-yearly 
paymentSi  commencing  on  the  second  quarter  di^y  after 
the  testator's  death. 
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The  Master  of  the  Rolls. 
This  is  a  muced  disposition  of  property  and  annuity » 
with  very  peculiar,  directions.  The  queistion  is,  which  it 
partakes  of  most ;  and  it  seems  to  me  to  partake  most  of 
the  nature  of  annuity.  I  wish  to  loA  at  the  WiD,  before 
I  finally  decide  what  ^i&xp.  Levy's  interest  was;  but  that 
is  d^e  inclination  of  my  mind  at  present. 


The  Master  of  the  Rolls. 
I  stated  my  impression  as  to  the  merits ;  that  there 
can  he  no  apportionment  in  this  case  any  more  than  in 
the  case  of  m  annuity.  I  only  postponed  the  judgment 
for  the  purpose  of  looking  at  the  Will  more  attentively; 
to  seCj  whether  it  contained  any  expression,  that  might 
vary  the  oiwiion  I  formed  upon  the  statement  of  those 
words ;  and  I  have  not  found,  that  the  Will  contains  any 
thing,  that  can  have  that  effect. 


Jml^  18a. 


The  t)ecree  was  pronounced  accordingly, 
(61)  Sut.  11  Geo.  II,  c.  19, 
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Order  for  a 
Gaardiaa  and 
Maintenance 
for  infants  up- 
on ill-treat* 
ment  by  their 
father. 


WHITFIELD  V.  HALES. 

A  PETITION  was  presented  on  behalf  of  infiuitiw 
for  a  reference  to  the  Master  to  appoint  a  proper 
person  to  be  their  Guardian,  and  a  proper  allowance 
for  Muntenance.  The  father  of  the  inianta,  who  was 
PlaintiiF  in  the  causey  was  in  possession  of  the  estate. 
The  petition  was  supported  by  affidavits  of  gross  ill- 
treatment  and  cruelty  towards  the  infants  by  their  fa- 
ther; on  which  account  a  prosecution  had  been  insti- 
tuted ;  under  which  he  was  imprisoned.  Notice  -of  this 
application  had  been  given;  and  no  one  appeared  .to 
oppose  it,  • 


Mts  Bell,  in  sap][K>rt  of  the  petitioni  said^  there 
several  authorities  for  the  interference  of  the  Court  in 
such  a  case ;  suggesting,  that  the  father  was  practising 
lor  the  purpose  of  keeping  possession  of  the  estate. 

The  Lord  Chancellor  mad^  the  Order ;  veferring  to 
JjoidEldoTiB  opinion  in  De MdfmeviUe^s  Case (62),  tha^ 
under  such  circumstances  the  Court  will  interfere. 

.    (62)  De  Manneville  v.  De  JIfmnevilk,  ante.  Vol  X,  52« 


[403] 

1806. 
Jufy  24tk. 
Co-plaintiff;  as 
JN'ext  Friend, 
stmck  out,  hia 
tBvidenoe  bebg 
necessary; 
but,  as  a  gene- 
ral nde,  upon 
giving  seenrity 
for  the  C<wt8 
inGonred. 


WJTTS  r.  CAMPBEI.L. 

J^  MOTION  was  made  on  behalf  of  4  Plaintiff  that 
the  name  of  a  Co-^plaihtaff,  as  the  Next  Friend;  may 
be  struck  out,  and  another  person  substituted  as  the  Next 
Friend;  on  the  ground/  that  the  evidence  of  the  Next 
Friend  was  necessary ;  and  the  Plaintiff,  being  answer- 
able for  .the  costs,  cannot  give  evidepce  for  *  m  co- 
Plaintifi: 


Mr. 
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Mr.  ()U2m,  for  the  Defendant,  insisted,  that  tlie  nelt 
fiiend  netirbg  must  give  seeurity  for  the  costfr  incuned. 

The  SoUeiiar-Generali  in  support  of  the  motion,  ex- 
pressed douht^  whether  that  was  the  practice,  as  a  ge» 
neral.fujb*    . 

The  Itegister  {Mr.  Crqfts)  stated/  that  the  general 
rule  is,  diat  security  shall  he  given. 

l%e  Lord  Chancellor  said,  that  ought  to  he  the 
general  rule ;  and  made  the  Order  accordingly,  upon  the 
terms,  that  the  next  friend  should  give  security  for  the 
costs,  incurred  in  his  time  (68).' 


49^ 


(03)  Prochein  Amy  strack 
out,  being  wanted  as  a  wit- 
ness; bat  to  remain  liable 
for  the  Costs  incmred :  Bur-- 
ton  V.  Burtam,  l&th  March, 
179>,  MS8.  Mr.  Cox. 

Prochein  Amy  strode  out, 
on  the  Motion  of  Mr.  Beamet ; 
where  it  was  necessary  to 
make  him  a  Defendant;  in 
order  to  prove  a  Will  against 
him,  as  heir-at-law :  Fowle  r. 
Fowle,\Bi  March,  1820,  MSS. 
Mr.  Bcamei:  bnt  in  Melling 
r.MOtmg,  4Madd.76l,  the 


IDOft 


Witts 
Campbblu 


Next  friend  was  not  permit- 
ted to  withdraw  without  a  Re- 
ference to  the  Master.  Whe- 
ther the  Court  will  inquire 
into  the  circumstances  of  the 
Next  Friend,  see  Davenpori 
V.  Davenport,  i  Sim.  4*  Stn. 
101,  and  the  note ;  and  as  to 
discharging  the  Next  Friend 
for  poverty^  and  the  distino-, 
tion  between  the  case  of  a^ 
married  woman  and  an  in- 
fant, Pennington  y.  Alvin,  1 
Sim.  ^  Ah.  264.  Ante,  Vol.  I, 
409. 


HUGHES  r.  WILLIAMS. 


1806. 
Julyt^d 
andUth. 
Mortgagee  io 


jgXCEPTIONS  were   taken   by  the .  Defendant, 

mortgagor,    to  the  Master's  Report :   first, '  that^  possession, 
the  Master  had  charged  the  Plaintiff,  a  mortgagee  in  thoughanswer- 

possession  «"«•  *>«J^«°^ 
fraud,  for  wil- 
ful default,  is  to  take  the  fair  rents  and  profits;  not  bound  to  engage  in, 
and  will  not  be  allowed  for,  spfculation  and  adventure. 
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ipoMeiaioii  pergooaUy^  and  bym  rte^ret  Ittte  hm^ 
poiatBMBBlp  witfi  dia  rente  actuaUy  reoeifed:  wherotti  ke 
ought  to  have  been  charged  according  to  die  drcmn- 
itancei  in  endenoeniOi  the  improved  rente,  atwUdi 
the  etteies  had  been  tfaioe  let  by  iheHeedrer,  kppdioted 
by  the  Court;  and  which  ought  to  have  beeoSbbtained 
by  the  Phdntifi;  or  his  reodyer^  but  for  their  wiUid 
neglect  Of  detail 


Another  exception  waa,  that  the  Matter  had  aflowed 
the  Phunti^  the  aum<^  681.  for  the  expeooe  of  opemi« 
a  aUte  quarry:  the  Defendant  oontendingf  that  it^ 
an  illegal  and  improper  act;  and  the -only 
accruing  to  the  estate  thereby,  being  the  sum  of  8L 
charged  to  the  Pla]atiff*8  account,  as  the  produce  of 
the  dates. 


The  Defendant  was  out  of  possession  long  beibre  the 
Plaintiff  entered :  prfw  mortgagees  having  been  in  pos- 
sessbn ;  whom  he  paid,  to  prevent  foredosure. 

'  llie  Abfiojior-Oe»mi2  and  Mr.  Thomson,  b  support 
of  Ae  Exceptions. — Mr.  Bichardi;  Mr.  Hatt^  and  Bfr. 
Owen^  for  die  Report 

Tlie  Lord  Chanceixor. 
I  do  not  mean  to  say,  that,  to  charge  a  mortgagee  in 
possession^  actual  ftaud  is  necessary.  It  is  suiBdent,  if 
there  is  plain,  obvious,  and  gross,  negligence,  by  not 
making  use  of  facte  within  his  knowledge:  so  as  to 
give  the  mortgagor  the  full  benefit,  that  th^  mortgagee, 
in  possession  of  the  estate  of  the  mortgagor  ought  to 
ipve  lum.  If,  for  instance,  the  mortgagee  turns  out  a 
sufficient  tenant,  and;  having  notice,  Aat  the  estste 
was   vu^er-let,    takes   a  new  tenant;   another   permn 

oflkiing 
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oflfisring  ttoro:  an  o&r  however  not  to  be  w^tepteA 
radily.  Bttt  this  case  does  not  linmish  even  that  ground ; 
for,  with  the  exception  of  a  proposition  to  give  7L  a-year 
fibr  dne  tenement,  instead  c£  51.  a-year,  the  rent  tben 
paid,  there  is  no  proof  of  any  proposal  fivr  an  increase. 
A  reason  also  is  assigped  for  not  accepting  the  proposal 
in  that  instance ;  that  the  tenant  was  in  arrear;  and  the 
Plaintiff  was  apprehensive  of  losing  that  arrear;  and 
there  b  more  difficulty,  where  the  estate  consists  of  a 
number  of  distinct  tenements. 


4»i 


HVMLtS 

Wii^uaifi. 


Another  circumstance,  that  weighs  wi A  me,  is,  that 
the  mortgagor,  if  he  knows  the  estate  is  tinder-Iet,  ought 
to  give  notice  to  the  mortgagee,  and  to  afford  his  fd« 
vice  and  aid,  for  die  purpose  of  making  the  estate  as 
productive  as  possible.  If  he  communicated  to  the  mort- 
gagee plans  of  improvement  in  his  contemplatbn,  which 
were  disappointed  by  the  embarrassment  of  his  affairs, 
the  Court  might  take  a  stricter  view  of  the  mortgagee's 
conduct.  '  In  this  instance,  not  only  such  notice  was 
not  given,  but  during  this  whole  period  of  16  years, 
while  the  mortgagor  was  out  of  possession,  he  never 
stated,  that  the  estate  was  not  managed,  as  iit  might  be. 
Can  the  mortgagor  lie  by,  not  giving  notice,  that  a 
greater  rent  may  be  made,  and  come  afterwards,  by  way 
of  penal  inquiry,  to  charge  the  mortgagee  with  the  effect 
of  his  own  negligence?  I  agree  to  the  principle,  that  has 
been  stated  by  the  SoUciiar-General,  that  it  would  be 
dangerous  to  say,  the  mortgagee  is  not  answerable  ex- 
cept for  fraud,  and  would  contradict  many  decrees.  If 
such  gross  negligence  can  be  shewn  as  comes  up  to  the 
description  of  wilful  de&ult,  he  ought  to  be  answerable 
for  it. 

But  I  detennine  this  exception  upon  the  principle, 
that  a  mortgagee,  taking,  possession,  is  to  take  Ai$  fair 

rents 
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rents  Utid  profits ;  and  is  not  ix>iind  to  engage  in  adyen^ 
tures  and  specuhtions  for  the  betiefit  of  tlie  mortgagor; 
but  is  liable  only  for  wilful  default ;  of  which-  in  this  :in- 
stance  there  is  no  pretence:  this  mortgagor  not  having 
even  communicated  that  he  had  any  eontemplatiod  of 
improvement,  or  proposed  tenants.  It  would  be  most 
dangerous  to  entangle  mortgagees  in  a  minute  inquiry, 
whether  some  person  would  have  given  more;  which  was 
never  communicated. 


Upon  .the  same  principle,  on  which  I  determine  the 
first  exception  in  favour  of  the  mortgagee,  I  must  de- 
termine ti^e  other  exception  against  him.  The  prin- 
ciple is  the  safety  of  mortgagees.  The  line  cannot  be 
drawn.  How  can  it  be  ascertained,  that  the  mortgagor 
will  want  a  slate  quarry.  The  amount  is  in  this  in- 
stance inconsiderable:  but  the  principle  would  reach 
the  case  of  a  mine.  The  mortgagee  therefore,  having 
engaged  in  this  speculation,  must  speculate  at  his  own 
hazard. 


The  first  Exception  was  over-ruled ;    and  the  other 
allowed. 


HIGGINSON,  ExpaHe. 
inPHE   time,  for  tha  surrender  of  a  bankrupt  bdtig 


180d. 

Order  in  bank- 

roptey  to  the   **      elapsed,  this  petition  was  presented ;  praying  an 

Commissioners  Qraer  to  the  Commissioners  to  take  the  surrender. 
to  take  the  sor- 

eircnmstanoes  '^^  Lord  Chancellor  asked,  whether  there  were 
that  prevented  distanced  of  such  an  Order;  observing,  that  in  the  hite 
it  in  time.         case  ct  Johnson,  who  was  employed  upon  a  most  fan- 

portant 
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portant  public  Bervice,  thoug]^  the  Order  was  made  a 
pardon  was  afterwards  granted  upon  doubts  as  to  the 
jurisdiction. 

Mr.  Owen,  in  support  of  the  petition,  sud,  there  had 
been  instances  by  Lord  EkUm;  and  the'case  (64)  of 
a  young  man,  who  had  enlisted^  and  gone  with  the 
regiment  to  GibraUar,  was  mentioned.  The  circum- 
stances of  this  case  upon  the  affidavits  were,  that  the 
bankrupt  went  abroad  for  the  purpose  of  recovering  a 
debt  due  to  his  estate ;  and  took  his  passage  upon  his 
return  in  the  only  ship  bound  {or  Ef^kmd;  which  did 
not  arrive  in  time. 

The  Lord  Chancellor  said,  that  was  quite  sufficient; 
and  made  the  Order  (65). 

(04)  Fuller's  Coie,  ante, 
Vol.  X,  183.  That  was  an  ap- 
plication to  enlarge  the  time ; 
which  had  not  elapsed ;  and 
the  objection  was,  that  it 
coold  not  be  enlarged  on  the 
application  of  any  other  per- 


1806. 


son  than  the  bankrupt  or  the 
assignees. 

(65)  Ante,  Ex  parte  Grey, 
Vol  I,  195.  Ex  parte  Ric 
hetU,  VI,  445,  and  the 
notes. 


HlGGINSOK, 

Ex  parte. 


BAKER  V.  HALL. 


Rolls. 

1806. 

Juhf29tk. 

^REGORY  WRIGHT  hy  hkWm,  dated  the  8th  Trust  of  an 
of  July,  1787,  executed  and  attested,  so  as  to  pass  Annuity  for  a 
real  estates,  (amongst  other  thmgs,)  gave  and  be-  Charity ,charg- 
queathed  unto  the  Minister  or  Clergyman,  for  the  time  ®.  ^J®"  *  *" 
being,  of  the  parish  church  of  Saint  John's,  Torrington,  ^.     ^^. ^  J^^ 

i°  der  the  Act, 
9  Geo.  il.  c.  36,  does  not  pass  by  a  residuary  disposition ;  but  sbks  for 
the  benefit  of  the  specific  devisees. 

Possession  by  husband,  as  eaecutor  and  trustee,  not  a  reduction  into 
possession  of  his  wife's  share  of  the  residue,  entitling  him  against  her 
right  by  surviving. 
Vol.  XII.  1 1 
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1800.  5n  the  county  of  Norfolk,  for  ever,  one  annmty  c* 
yearly  rent-charge  of  35/.|  to  be  issuing  and  pftyabk 
out  of  the  mansion-house,  messuagCi  or  tenement,  &c. 
Hall.  called  Newton-hall,  upon  trust  to  pay  and  apply  the  said 
yearly  sum  of  351.  for  ever,  from  time  to  time,  for  the 
purpose  of  instructing  as  many  poor  boys  of  tiie  said  pa- 
[  *498  ]  ♦rish  of  Saint  Johns,  Torrington,  not  otherwise  proyided 
for,  in  reading,  writing,  and  arithmetic,  until  their  re- 
spective ages  of  thirteen  years,  with  power  of  distress 
in  ca$e  of  non-payment  of  such  annuity,  or  any  part 
thereof.  The  said  testator  also  gave  to  John  Buiis  and 
George  Hall,  and  the  survivor  of  them,  his  heirs,  exe- 
cutors, and  administrators,  his  said  mansion-house,  &c. 
with  the  appurtenances,  (subject  to  the  said  anniiity 
or  yearly  rent-charge,)  upon  trust,  to  receive  the  rents 
and  profits  thereof,  and  pay  the  same  unto  Harry  Wright 
for  his  natural  life;  and  after  his  decease  the  testator 
devised  the  said  mansioA-house,  &c.  ( subject  to  the 
said  annuity  of  35/.),  to  the  said  John  Butts  and  George 
Hall,  and  to  the  survivor  of  them,  his  heirs,  executors, 
and  admipistrators,'  upon  trust,  to  receive  the  rents  and 
profits  thereof,  and  apply  the  same,  or  a  sufficient  part 
thereof,  for  the  maintenance,  &c.  of  Stephen  Parlett  and 
William  Parlett,  sons  of  his  nephew  John  Parlett,  until 
their  respective  ages  of  twenty-four  years ;  and,  when 
they  should  have  retained  their  respective  ages  of  twenty- 
four  years,  then  'the  testator  devised  and  bequeathed 
his  said  mansion-house,  &c.  with  their  appurtenances, 
(subject  for  eiver  to  the  said  annuity  or  refitrcharge  of 
35/.),  together  wito  all  such  aum  and  sums  of  mqwf 
as  should  have  come  into  the*  hands  of  his  said  trustees 
for  the  rents  and  profits  thereof,  and  hot  by  them  laid 
out  for  and  towards  the  maintenance,  &c.  of  the  said 
Stephen  Parlett  and  William  Parlett,  unto  them  the 
said  Stephen  Parlett  and  William  Parlett,  their  heirs, 
executors,  and  administrators,  as  tenants  in  common, 
and   not  as  joint-tenants;  andj  after  giving  several  pe- 

cutaiary 
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^mUry  l€^Aci^8|  and  devising  some  other  estates  speci- 
'fically,  the  said  testator  gave^  devised,  and  bequeathed, 
9&  the  rest,  residue,  and  remainder,  of  his  freehold, 
iOOi^hoId,  and  leasehold  estates,  and  all  other  his 
seal  and  personal  estate  and  effects,  not  by  him  therein 
^before  disposed  of,  to  the  said  John  Suits  and  Geofge 
MaU,  and  to  the  syrtivor  of  them,  his  henrs,  executors, 
mAd  adn^Bistrators,  upon  trust,  to  sell  the  same;  and 
«fter  payment  of  his  debts,  legacies,  and  funeral  ex- 
penees,  &c.  to  pay  and  apply  all  the  residue  of  the 
money,  to  arise  by  such  fiale,  unto  and  equally  amongst 
the  petitioners  in  the  cause :  and  be  appointed  the  said 
J^ohn  Buit$  and  George  HaU  executors. 


49B 


1809. 
Bakkr 

V. 

Hall. 
[♦409] 


George  Hattelone  proved  theWiU;  and  entered  upon, 
.and  took  possession  of,  the  real  and  personal  estates  of 
the  testator;  and  afterwards  disposed  of  part  thereof 
Xjfeorge  Hail  mariied  EUmitb^ih  Baker,  one  of  the  re^ 
l»iduary  devisees  under  the  Will;  and  he  died  leaving 
her  surviving  faSm. — She  afterwards  died,  leaving  a|i 
infant  daughter,  one  of  the  Defendants  in  the  cause. 

The . principal  questions  were: 

Ist,  Whethtf  the  annuity  of  35L,  given  to  the  trustee 
for  the  benefit  of  the  Charity,  the  trusts  being  void  by 
the  Statute  (66),  went  to  the  residuary  devisees  under 
the  Will,  or  to  Jhe  specific  devisees  of  the  premises,  on 
which  it  was  charged. 

Sdly,  Whether  George  l/all  by  entering  into  posses- 
rion  of  the  real  and  personal  estate  of  the  testator,  as 
only  acting  executor  and  trustee  under  the  Will,  and 
disposing  of  part,  had  sufficiently  reduced  into  pos- 
session his  wife*s  share,  so  as  to  give  him  an  abso- 
lute title,  transmissible  to  his  personal  representa- 
tives. 

Mr. 
(fi(t)  ^i9t  9  Geo.  11.  C.S6. 
112 
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1806.  (67)  Mr.  Richards,  Mr.  Fonblanque,  Mr.  Raapdl,  and 

Mr.  Kenrick,  for  the  Plaintiffs  and  Defendants  in 
*  the  same  interest,  contended,  on  the  first  point,'  that 
Hall.  the  trusts  of  the  annuity  for  the  benefit  of  the  Charity 
[  *500  ]  being  void  by  the  Statute,  the  annuity  went  to  the  re^ 
siduary  devisees,  and  not  to  the  specific  devisees  (the 
Parletts ) ;  making  a  distinction  between  a  bequest  of 
an  annuity  to  a  Charity,  in  the  first  instance,  which 
was  void,  and  the  bequest  of  an  annuity  to  a  trustee  for 
a  Charity,  so  as  to  vest  the  legal  interest  in  the  anmdty 
in  the  trustee;  consequently^,  though  the  trusts  are  void 
yet  the  anniuty  is  still  subsisting  in  the  trustees,  and 
goes  as  part  of  the  estate  not  specifically  disposed  of,  to 
the  residuary  devisees. 

On  the  second  point,  it  was  argued,  that  George  HaU, 
the  husband,  having  absolutely  entered  into  possesrion 
of  the  real  and  personal  estate  *  of  the  testator,  and 
disposed  of  part,  had  suffidently  reduced  intopossessios 
his  wife*8  share  of  the  residue  to  give  him  the  absohite 
title. 

Mr.  Alexander  and  Mr»  HoUUt,  for  the  representa- 
tives of  Stephen  and  WilUam  Parlett;  on  the  first  point 
insisted,  that  the  trusts  of  the  annuity  for  the  benefit 
of  the  Charity  being  void  by  the  Statute  the  annuity 
sunk  for  the  benefit  of  the  specific  devisees  ( the  Par^ 
kits  ) ;  and  cited  Jacison  v.  Hurloek  (  68  ), 

The  Master  qf  the  Rolls  held,  as  to  the  first  point, 
that  the  testator  appeared  to  have- expressly  excepted 
the  annuity  out  of  the  residue  of  bis  estate ;  and  ooul4 
never  have  it  in  contemplation,  that  it  should  in  any 
case  go  to  the  residuary  devisees :  and  decided,  that  it 
should  sink  for  the  benefit  of  the  specific  devisees  ( the 

ParletU,) 

(67)  Ex  relatione.  v.  Row,    1  Bro.   C.  C.  eu 

(68)  At^.  487.  CfroMvenor  Barrimgtonr.  Hertford,  cited 
V.  Hallam,  Amb.  Q4Z.  Wriffki     1  Bro.  C.  C  61. 
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Parleits),  as  part  of  the  produce  of  the  preimees  devised 
to  them. 

As  to  the  second  point,  the  Masier  of  the  Rolls  said, 
the  husband  must  be  considered  to  have  entered  into 
possession  of  the  real  and  personal  estate  of  the  tes- 
tator, as  trustee  and  executor  of  the  Will  only ;  and 
not  as  husband;  and  therefore  his  wife's  share  of  the 
residue  could  not  be  deemed  sufficiently  reduced  into 
possession;  so  as  to  prevent  its  surviving  to  her  upon 
his  decease,  and  of  course  going  upon  her  death  to  her 
representatives. 


1800. 


Bakbr 

.    V, 


WITTS  V.  DAWKINS. 


Rolls. 
1806. 

April  2^h. 

July  29th. 

TiY  Indentures  of  Settlement,  previous  to  the  mar-    TrostbyMar- 

riage  of  the  Plaintiffs  Edward  Witts  and  Agnes  "ago  SetUe- 

Travell,  it  was  witnessed,  that  in  consideration  of  the  ™®"*  ^  P*^ 

marriage,  and  other  considerations,  Edward  Witts  con-  ^"®  "'^d**  and 

veyed  certain  premises  to  trustees,  and  their  heirs,  ^^  *      ^    ^l 

the  use  of  Edward  Witts,  and  his  heirs,  xmtil  the  mar-  poin^mgn^  ^f 

riage ;  and  after  the  marriage,   to  the  use  of  trustees,  ^^  ^jf^  f^^^ 

and  their  heirs,    during  the  joint  lives  of  the  Plain-  time  to  time, 

tiSs,   upon  trust,   that  they  and  the  survivor  of  them,  in  default  of 

and  his  heirs,  should  pay,  apply,  and  dispose  of,  all  the  appointment 

rents,    issues,   and  profits,    of  said  hereditaments  and  ^^  ^^^  "*''  °®'^ 

premises,  to  such  person  or  persons  only,  and  for  such  *°    sepa- 

f  ,  1  ^  «r.        .      11    1      ""ate  ««e,  *•*- 

intents  and  purposes  only,  as  Agnes  Witts  should,  by 


the 
receipts  of  her- 


any  writing  or  writings,   to  be   signed  with  her  hand,  self,  or  the  per- 

from  time  to  time,   notwithstanding  her  coverture,  di-  son  she  should 

reet  or  appoint;  and  in  default  of  such  direction  and  appoint  from 

appointment,  and  in  the  mean  time,  and  from  time  to  time  to    time 


time, 


to  be  from  time 


tnal  releases,  &c. 
lorest  established. 


to  time  eflec* 
Sale  by  her  and  her  husband  of  her  separate  in-* 
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time,  until  she  should  make  any  stich'  a^ponitment, 
should  pay  all  said  rents,  issues,  and  profits,  ot  tib 
much,  whereof  she  should  or  might,  from  time  to  time, 
happen  to  make  no  appointment,  into  her  proper  hands, 
for  her  sole  and  separate  use  and  benefit,  exclusive  of 
her  then  Intended  husband,  who  was  not  to  intermeddle 
therewith :  nor  was  the  same  to  be  subject  to  his  con- 
troul,  debts,  or  engagements;  and  that  the  receipts 
and  discharges  of  the  said  Agnes,  and  of  such  persons 
as  she  should  from  time  to  time  direct  or  appoint  to 
receive,  all,  or  any  part  of,  the  said  rents,  issues,  or 
profits,  should  from  time  to  time  be  good  and  efiectodl 
releases  and  discharges  of  such  sums  of  money  as  in 
such  receipts  and  discharges  shall  be  expressed  to  be 
received. 


The  marriage  took  place ;  and  the  Bill  was  filed  by 
Witts  and  his  wife ;  stating,  that  the  Plaintiff  Agnes 
Witts,  being  by  the  trusts  of  the  settlement  entitled  to 
the  rents  and  profits  of  the  settled  estates  during  the 
joint  lives  of  herself  and  her  husband  to  her  sole  use, 
with  a  power  of  appointment  thereof  as  aforesaid,  did 
about  the  3d  of  August,  1804,  with  the  approbation  of 
the  trustees,  contract  with  Henry  Dawkins  for  the  sale 
to  him  of  the  said  separate  estate  and  interest  in  said 
premises,  during  the  joint  lived  of  herself  aiid  her  said 
husband  for  780/. 

The  Bill  prayed  a  specific  perfcmnance  of  the  con- 
tract for  the  purchase  of  Agnes  Witti'i  separate  ^tate 
and  interest  in  the  premises  during  the  joint  lives  of 
the  Plaintiffs,  by  the  Defendant  Dawkins ;  and  that  he 
may  also  be  compelled,  upon  having  a  proper  appoint- 
ment and  conveyance  of  sdd  estate  and  interest  exe- 
cuted to  him  by  Plaintiffs,  *and  all  other  necessary  par-- 
^es,  Edward  Wilts   offering  to   join  with  his  wife  in 

making 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY. 


003 


making  a  good  tide,  by  finei   or  otherwisci  to  pay  to         isoo. 

the  Plaintiff  ^^is^iff  Witts ,  or  such  persoif  as  she  sbpuld 

appoint    the    said    purchase-money,    with    interest    at 

5   per  cent,    from    the    time   at  which  Datokins   took      Dawkins. 

possession. 


Wirrs 
r. 


Mr*  Bichards  and  Mr.  Home,  for  the  Plaintiffs,  re- 
lied upon  the  cases  of  Pybus  v.  Smith  {Gd\  Ellis  v.  At- 
kinson {70),  and  the  other  authorities,  upon  the  prin- 
ciple, that  a  married  woman  i^  to  be  considered  as  a 
fgme  sole,  with  regard  to  her  separate  estate ;  the  last  of 
which  is  Wagstaffv.  Smith  {71 ) ;  distinguishing  the  cases 
i>f  Smckeit  v.  JVray{7&),  and  Newman  v.  Cart<my{7S\ 
the  power  not  extending  to  an  appointment  by  deed, 
and  Whistler  v.  Neutman  {  74),  and  Mares  v.  Hmsh  { 75 ), 
as  having  no  power  of  appointment;  admitting,  in  the 
two  latter  cases.  Lord  RosslyriB  opinion,  that  this  doc* 
<trine  should  undergo  revision. 

Mr.  Rmthby,  for  the  Defendant,  the  purchaser,  did 
jiot  object  to  complete  the  purchase;  if  the  title  was 
fgood. 

'  The  Master  of  the  Rolls  expressed  his  opinion,  that 
the  latter  cases  did  not  interfere  with  Pybus  v.  Smith ; 
«id  w^re  not  so  intended,  turning  upon  their  own  cir- 
jeumatances,  not  upon  the  construction  of  the  words 
.<<  firom  time  to  time." 

The 


(60)  3  Bro.  C.  C.  340. 
Ante,  Vol.  I,  189;  see  the 
note,  194. 

(70)  3  Sro.  C.  C.  340,  it. 
56& 

(71)  Ante,  Vol.  IX,  620. 
See  "Parkct  v.  White,  XI,  209. 


(72)  4  Bro.  C.  C.  483. 

(73)  3  Bro.  C.  C.  346,  n. 
668. 

(74)  Ante,  Vol.  IV,  129. 
(76)  Ante,  Vol.  V,  692; 

see  the  note,  page  17. 
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1806.  TTie  Master  of  the  Roixs  made  the  Decree  according 

Mf  29«&.      to  the  prayer  of  the  BQl. 


'9 


Witts 

V. 

Dawkins* 

Rolls. 

1806.  WBATHERALL  t.  GEERINa 

Mdff2l2d. 

ProTlio      *      B^  artides  of  agreement,  dated  the  80th  of  Jme,  1796^ 
against  assign-  reciting  a  lease,  dated  the  SSd  o(  February^  1792, 

ment  withont  hy  Thomas  Atk$n$an  to  John  Wheitamy  his  executors,  ad* 
licence  in  a  ministrators  or  assigns,  of  a  farm,  to  hold  to  WJmiUmh 
lease  to  the  hig  executors,  administrators,  and  assigns,  from  Michael^ 
lessee,  hisexe-  ^,^  j^^^  ^^  ^y^e  term  of  12  years,  at  the  rent  of  140L 
.  '  ^  a  year;  and  that  by  another  lease,  dated  the  27th  of 
assiffns  not  re-  September y  1794^  Atiinson  demised  to  Whetiam,  his  cxe- 
pognant:  the  cutors,  administrators,  and  assigns,  other  premises,  to 
constmction  >  hold  to  Whettam,  his  executors,  administrators,  and  as* 
being  such  as-  signs,  from  Michaelmas  next,  for  the  term  of  9  years 
signs  as  he  msy  ^t  the  rent  of  15/.  a-year;  and,  that  Robert  Willam, 
lawfully  have :  Edward  Knapp,  and  Henry  Harley,  trustees  under  the 
11*  b^  law"  M  ^^  ot  Atkinson,  had  agreed  to  grant  to  Thomas  Whiiear 
assiimees  in  ^  "^^^  ^^  ^^  before-mentioned  premises,  demised  by 
banl^mptcy.  ^be  said  indentures  for  the  terms  aforesaid,  when  and 
Thoash  bank-  ^  ^^^^  ^  ^^^  same  are  expired,  in  manner  and  on  the 
raptcy  super-  conditions  herein  after  mentioned ;  it  was  witnessedy 
sades  an  agree-  that  fViUan,  Knapp,,  and  Harley,  did  thereby  for  them- 
ment  not  to  as-  selves  severally  and  respectively,  and  for  their  seversl 
sign  without  and  respective  heirs,  executors,  and  administrators,  oo- 
Uoence,  that  ^gnant,  &c.  with  Whitear,  his  executors,  admuustra- 
Inl  ""to  favoir  *''"•  ^"^  assigns,  that  they  Willon,  Knapp,  ondHarley, 
of  aeneral  ere-  ^^^^^  heirs  and  assigns,  would  execute  and  deliver  un- 
ditors;    and  ^ 

where  there  is  no  actual  lease,  but  it  rests  in  agreement  to  grant  a  lease, 
an  individual  cannot  have  a  specific  performance  in  opposition  to  such 
provision ;  and  it  is  very  disputable,  whether  the  general  assigoeea 
pou)d  obtain  it;  pven  if  there  was  dp  such  provision* 
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to  Whitear,  his  executorSj  administratorsj  and  assigns^         1806. 
on  or  before  the  Ist  of  October  next  after  the  expira- 


tion of  the  two  recited  leases,  which  would  be  in  the  ^^athbball 
year  1803,  a  lease  of  all  the  premises,  .comprised  in  Gbbrino. 
both  those  leases;  to  hold  to  Whiiearf  his  executors, 
administrators,  and  assigns,  firom  the  S9th  of  September, 
180S,  for  the  term  of  nine  years  and  six  months,  if 
nomas  and  Sarah  Atkinson,  or  either  of  them,  shall  so 
long  Hve,  at  the  yearly  rent  of  155/.,  payable  half  yearly, 
and  under,  and  subject,  and  liable  to  the  same  cove- 
nants, provisoes,  and  agreements,  as  in  the  said  two 
recited  indentures  of  lease  are  particularly  set  forth; 
and  Whitear  for  himself,  his  executors,  administrators^ 
and  assigns,  covenanted  with  Wittanf  Knapp,  and  Hart- 
ley, and  the  survivor,  and  the  heirs,  executors,  and 
administrators,  of  such  survivor;  that  Whitear,  his  exe- 
cutors, administrators,  or  assigns,  would  accept  the 
lease,  &c. ;  in  which  said  indenture  of  lease  should  be 
contained  all  such  covenants,  agreements,  and  pro- 
visions, as  are  contained  in  the  said  two  recited  inden- 
tures of  lease  to  Whettam. 

In  1800  Whitear,  being  indebted  to  Thomas  WeatheraU, 
agreed  to  assign  him  the  benefit  of  the  said  articles 
of  agreement,  by  way  of  mortgage,  and  subject  to  re* 
demption  on  payment  of  507/.  10^.  with  interest;  and 
accordingly  Whitear  delivered  the  articles  to  Weatheratti 
and  by  a  deed-poll,  dated  the  6th  of  January,  1800, 
assigned  to  WeatheraU,  his  executors,  administrators, 
and  assigns,  as  well  the  said  articles,  as  also  all  the 
estate,  right,  title,  interest,  benefit,  and  advantage,  what- 
soever, of  Whitear  of,  in,  and  to,  the  same;  with  a 
proviso,  that  if  Whitear,  his  heirs,  executors,  adminis- 
trators, or  assigns,  should  pay  WeatheraU  5071.  lOs. 
with  interest,  upon  the  6th  of  July  next,  the  said  deed 
should  be  void. 

Whitear 
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1806.  Whitear  afterwards  took  the  benefit  of  an  Insdrenf 

Act:  under  which  his  estate  was  assigned  to  Richard 
Geering  for  the  benefit  of  the  creditors*  Thwnas  and 
Gbsring*  Smah  Atkinson  being  still  Uving,  and  the  original  leases 
having  expired  in  JiSOS^  the  bill  was  filed  by  WeatheraUp 
praying  an  account  of  what  was  due  to  him  for  princi- 
pal and  interest  under  the  deed  of  the  6th  of  Jwmary^ 
1800 ;  and  that  in  default  of  payment  the  PlaintiS*  may 
be  declared  entitled  to  all  such  benefit  of  the  said  articles 
of  agreement  as  Whitear  was  entitled  to  at  the  time  he 
executed  the  deed  of  the  jSth  of  January^  1800  \  and 
that  a  lease  may  be  executed  accordingly. 

The  Defendants  Willan  and  Harlejf,  Knapp  being 
dead,  by  their  answer  stated,  that  the  indenture  of  the 
S3d  of  February,  VldZ^  contained  the  following  proviso: 
**  That  if  the  said  John  Whettam,  his  executors  or  ad- 
*'  ministrators,  shall  or  do  at  any  time  during  this  demise, 
''  let,  set,  assign^  dispose  of,  or  part  with  this  present 
**  indentnre  of  lease,  or  the  said  messuages^  lands^  ani 
"  hereditaments  demised,  or  any  part  thereof,  for  the 
**  whole,  or  any  part  of  the  said  term  hereby  demised 
"  to  any  person  or  persons  whomsoever,  without  the 
*'  licence  and  consent  of  the  said  Thomas  Atkinson,  his 
"^  heirs  or  assigns,  in  writing  under  his  or  their  hand  or 
''  hands  for  that  purpose  first  had  and  obtained,  then 
"  and  from  thenceforth,  and  in  either  of  the  said  cases, 
*<  this  present  indenture  of  lease,  and  the  term  and 
"  estate  thereby  granted,  shall  cease,  determine,  and 
"  be  void;  and  thereon  it  shall  and  may  be  lawful  to 
*'  and  for  the  said  Thomas  Atkinson,  his  heirs  or  assigns, 
**  into  and  upon  the  said  demised  premises,  or  any 
^'  part  thereof,  in  the  name  of  the  whole,  wholly  to  re- 
"]enter,.and  the  same,  and  every  part  thereof,  to  have 
"  again,  repossess,  and  enjoy,  as  in  his  or  their  first 
**  and  former  estate  and  estates :  this  indenture,  or  any 

"thing 
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cubing  herein  cdntwi^  to(  the  contrary  thereof  in  any  1806. 
^*  wise  notwifhstanding;  and  that  he  the  Mdd  Join  ^^^^^"^ 
''  Whetiam^  his  ei[ecutors,  or  administrators,  shall  *Dot,  9. 

•'nor  will  at  any  time  during  the  said  term  hereby  .  Gbbbinc. 
^'  Ranted,  let,  set,  sell,  assign,  dispose  of,  or  part  with, 
^^  this  indenture  of  lease,  or  the  premises  hereby  de- 
^'  mised,  or  any  part  thereof  for  the  i^hokf,  a  any  part 
*^  of  the  term  hereby  demised,  to  any  person  or  persons 
'^  whomsoever,  without  the  licence  and  consent  of  the 
''  said  ThomtiS  Atkinson,  his  heirs  or  assigns,  under  his 
''  or  their  hands  in  writing  first  had  and  obtained  for 
**  that  Tpurpese.** 

The  answer  also  stated  a  simOar  proriso  in  the  lease 
of  the  S7tfa  of  September,  1794;  and  submitted,  that  the 
Defendants  aire  not  cotopellable  to  grant  any  such  lease: 
Whitear  beuig,  and  having  acknowledged  himself  to  be, 
wholly  incapable  of  fylfilling  the  said  agreement  on  his 
part;  and,  in  all  events,  they  are  not  compellable  to 
grant  any  such  lease  to  the  Phdntiff. 

Mr.  Richards  and  Mr.  Johnson,  for  the  t^laintiff. 
'  This  is  an  express  uhdertaking  to  demise  to  a  man, 
his  executors,  administrators,  and  assigns.  The  lessee 
therefore,  supposing  the  lease  made,  is  entitled  to  as*- 
sign  by  the  terms  of  the  contract :  but  Upon  the  subse^ 
quent  passage,  providing,  that  the  lease  must  be  8ul>- 
ject  to  the  same  covenants,  provisoes,  and  agreements, 
ill  the  two  subsisting  indentures  of  lease  it  is  contended, 
that  the  agreement  must  be  considered,  as  if  the  pro- 
viso agunst  assignment  without  licence  was  inserted 
in  the  agreement.  The  question  is  upon  the  construc- 
tion of  the  proviso,  whether  the  Defendants  have  a 
*rigfat  to  refuse.  When  a  party  takes  a  lease  to  him, 
his  executors,  administrators,  and  assigns,  he  takes  an 

interest 
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1806.         interest  expressly,  that  he  may  assign ;  as  a  man  having 
an  estate  to  him,  hb  heirs  and  assigns,  has  the  whok 


^  dominion ;   and  a  covenant,    tending    to  *  abridge    that 

Gbbring.  dominion,  cannot  affect  it;  but  is  absolutely  void.  So 
the  terms  of  this  engagement  import  complete  dominion ; 
and  this  covenant  cannot  prevent  that;  but  is  absolutely 
void,  as  being  repugnant  to  the  interest;  which  is  as 
large,  having  regard  to  the  nature  of  the  subject,  as  a 
fee :  and  the  power  of  alienation  therefore  can  no  more 
be  restrained  in  the  one  case  than  the  other.  In  the 
case  of  bankruptcy  the  assignees  must  have  a  right  to 
assign,  independent  of  consent.  The  aa^ignee  under 
an  Insolvent  Debtors'  Act  is  in  the  same  situatioD, 
bound  to  apply  the  property  for  the  benefit  of  all  the 
creditors.  Admitting  such  cases  as  Wittingham  v, 
Joyce  {76),  now,  notwithstanding  some  old  cases,  the 
assignees  can  dispose  every  species  of  interest  in  the 
bankrupt;  and  restraint  of  alienation  does  not  affect 
an  assignee  by  law.  The  Plaintiff  is  entitled  by  circuity 
at  least,  if  not  directly. 

Mr*  Alexander  and  Mr.  Otoenj  for  the  Defendants. 
Supposing  the  argument  correct  in  point  of  law, 
that  Whiiear  might,  if  he  had  a  lease,  have  assigned^ 
the  Pluntiff  is  not  entitled  to  a  specific  performance, 
which  is  always  in  the  discretion  of  the  Court ;  invcdving 
many  circumstances  beyond  the  consideration  of  tbe 
mere  legal  right;  if  he  had  a  lease.  The  proviso  is, 
that  if  the  lessee  shall  let,  set,  assign,  dispose  of,  or 
part  with,  in  the  most  general  terms,  without  licence, 
the  lease  shall  be  void ;  with  the  addition  of  a  cove- 
nant in  one  of  the  leases.  A  construction  must  be 
xnade,  that  will    give    effect    to  the  whole  instrument. 

The 

(76)  Ante,  Vol.  Ill,  168. 


Digitized  byCjOOQlC 


Wbathbraix 

V. 


CASES  IN  CHANCERY.  509 

The  fair  effect  U,  that  such  assigns  are  intended,  as  upon         18M. 

the  whole  instrument  the  lessee  might  lawfully  have :  vis. 

assigns  by  licence,  or  bylaw:    assignments,  which  this 

general  language  cannot  prevent    The  effect  as  to  the      Obbrino, 

new  lease  must  be  the  same.    The  Coiirt  will  not  grant 

^  specific  i>erformance ;  if  the  act,  being  done,  would 

amount  to  a  forfeiture. 

The  distinction  between  a  purchase  and  a  lease  has 
been  often  acknowledged*  In  the  case  of  a  purchase, 
there  is  no  conveyance  without  the  money;  and  it  is 
indifierent  to  the  vendor,-  from  whom  he  receives  it; 
but  the  'relation  of  landlord  and  tenant  contmuing, 
there  are  many  circumstances,  which  it  is  very  important 
for  the  lessor  to  consider.  There  is  no  instance  of  a 
voluntary  assignee  by  agreement  prevailing  upon  .the 
Court  to  grant  a  specific  performance.  The  assignee 
may  not  understand  the  management  of  a  farm,  and 
may  in  other  respects  be  such  a  person  as  the  lessor 
would  not  have  contracted  with.  Lord  Eldon  refused  to 
act  upon  a  suggestion  of  doubts  as  to  the  solvency  of  the 
lessee  (77).  In  a  case  (78)  much  stronger,  and  more 
directly  applicable.  Lord  Redesdale  took  a  very  strong 
line ;  holding,  that  there  should  be  no  specific  perform- 
ance,  except  to  the  person,  with  whom  the  agreement  * 
was  made;  putting  it  upon  that  ground  merely,  that 
the  Plaintiff  was  not  the  person,  with  whom  the  con- 
tract was  made.  He  has  always  his  remedy  at  law.  In 
Brooke  v.  Hewitt  (79)  there  were  many  circumstances; 
and  Lord  Rosalyn^  declinyig  to  decide  such  a  question 
upon  demurrer,  said,  a  strong  case  must  be  made  for 

relief 

(77)Ante,£i<cA2afuiv.£ratf,  (78)  (yHerlihy  v.  Hedgei, 

Vol.  YI 11,  92.    Boardmmy.      1  Sch.  ^  Ltf.  122. 
MoBtyn,  VI,  407.  (79)  Ante,  VoU  III,  253. 
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MM.         relief  at  the  heaitog;  and  the  iwe  jth^«  dtb^  Dtnak 


„  T.  7%^  Mayot  €f  Exeier{SO),  h  agaiart audi  leGeC 

ChsBBiNo.  Mr.  Biehards,  in  Reply, 

The  objeot  of  these  restramts  upon  the  power  of  aa- 
aignnent  i»,  not  to  eaahle  titie  lessor  to  .extort  a  fine;, 
but  to  give  hhn  the  opportunity  of  wpprpymg  of  the 
tenant.  The  distinction  of  this  case  arises  from  the 
iecmsy  that  are  used  $  decl^uing  in  effecti  that  the  lessor 
4oeB  not  look  to  the  personal  qualifications  of  the 
tenant:  the  limitations  going  to  executors  and  adm>- 
niistraUMrs.  The  Plaintiff  is  entitled  to  a  lease;  unlea 
.H  6an  be  ahewn*  that  he  is  not  a  fit  person  to  haTe  it : 
but  there  is  no  jsuggestionj  that  he  is  not.  capaUe  of 
performiQg  the  covenants ;  or  that  he  is  in  any  respect 
•unfit* 

The  Master  qf  the  Rolls. 
According  to  the  arguiaent,  used  in  the  reply»  thex? 
nelrer  was  a  good  covenant  against  assigning.  In  a 
number  of  .eases,  that  have  occurred^  the  covoiant 
has  been  shaped,  as  diis  is^  extending  to  executors  and 
administrators. 

I  wish  to  conoder  a  little  fiurther  the  latter  part  of  the 
case,  as  to  this  circuitous  equity :  I  have  very  little  douht 
upon  the  former. 


7%e  Master  of  the  Rolls. 
Jttfy  SOrA.  ^  ^bis    case  the  objection  to   grant  the  lease  arises 

chiefly  upon  the  proviso  against  assignment.    The  De- 
fendants 

(80)  1  Ch.  Ca.  71. 
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fendantd  nky,  if  a  fease  had  been  executed  to  WMtear, 
he  covid  not  have  assigned  it  without  licence  from  them; 
and  therefore  he  could  not  ass^  the  benefit  of  this 
equitable  agreement  for  a  lease.  The  Plaintiff  endea- 
vours to  repel  that;  insisting,  first,  that  there  is  no  valid 
provision  against  assignment;  that  the  agreement  is  for 
a  lease  to  Whiiear,  his  executors,  administrators,  and 
assigns;  and  the  proviso  was  repugnant  There  is  no 
more  repugnance  in  this  proviso,  that  in  an  estate  to  a 
man  and  his  heirs,  with  a  subsequent  restriction  to  heirs 
of  a  particular  description.  The  assigns  must  be  un- 
derstood to  be  such  as  upon  ^he  whole,  taken  together, 
the  lessee  may  lawfully  have:  viz.  assigns  with  licence; 
and,  upon  looking  into  books  of  conveyancing,  that 
appears  to  be  the  form,  in  which  these  leases  are  made, 
viz.  to  assigns ;  with  a  proviso,  that  neither  the  lessee 
nor  his  assigns  shall  assign  without  licence. 


1800. 

wvw 

WSAfHSRALL 


It  is  then  said,  in  the  event  there  is  an  end  of  the  pro*- 
visof  for  it  does  not  extend  to  the  legal  assignment 
under  an  Insolvent  Debtors^  Act,  or  under  a  Commission 
of  Bankruptcy :  the  right  therefore  passes  to  the  assignee- 
under  the  Insolvent  Debtors'  Act,  but  subject  to  the 
agreement  with  the  Plaintiff.  There  is  no  such  equity^ 
and  the  Plaintiff  cannot  claim  to  have  a  lease  made  in 
his  favour  either  through  or  against  the  assignees.  It 
would  be  very  doubtful,  supposing  bankruptcy  out  of 
the  question,  whether  Wbitear  himse]f  could  maintain  a 
bill  for  a  specific  performance,  after  an  act,  amounting 
to  a  forfeiture  of  the  lease,  if  a  lease  had  been  exe- 
cuted; having  absolutely  assigned,  as  far  as  he  had  any 
interest,  without  the  licence  of  the  landlord.  But, 
waiving  that,  what  is  the  effect  of  an  agreement  to 
assign,  where  the  lease  is  not  assignable  without  li- 
cence ?  If  the  landlord  does  not  give  the  licence,  the 
agreement  cannot  be  carried  into  execution.    The  lessee 

may 


Wliether  a 
person,  enti- 
tled under  an 
agreement  for 
a  lease,  to  be 
void  upon  as- 
signment with- 
out licence, 
having  assign- 
ed withoat  li- 
cence, can  en- 
force a  speci- 
fic perform- 
ance, Qif<pre. 
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1806.  may  subject  himself  to  an  action ;  bat  that  ia  alL  A 
Court  of  Equity  cannot  consider  that  as  ^lone,  which,  if 
done,  would   extinguish    the  yery  subject  of  the  om^ 


WSATUBBALL 


GsBRiNO.     tract. 


Then  how  does  the  bankruptcy  give  operation  and  eflfect 
to  this  inefficient  contract?  The  effect  would  be  ringu- 
lar,  that  the  bankruptcy  of  the  debtor  should.increase  die 
value  of  the  security;  converting  what  was  waste  paper 
into  a  valid  mortgage;  and  that  against  the  asdgnees  a 
trust  should  arise,  to  which  the  lease  was  not  liable  in 
the  hands  of  the  bankrupt  It  is  a  great  stretch  to  give 
to  general  assignees  what  the  bankrupt  himself  could 
not  have  conveyed :  but  that  stretch  is  made  only  in  their 
&vour,  and  for  general  creditors.  In  Goring  v.  War- 
ner {81)  that  decision  was  made  by  Lord  Macclesfield 
in  opposition  to  the  opinion  of  Sir  Joseph  Jekytt,  and 
the  tendency  of  all  the  old  cases;  and  upon  a  strange 
ground;  that  the  Statute  supersedes  die  agreement. 
How  can  that  be,  if  the  agreemeitf  was  legal?  By  say- 
ing, the  Statute  supersedes  the  agreement,  Lord3facefef- 
Jield  admitted,  that  the  true  meaning  of  the  agreement 
was  to  exclude  assignees  of  all  kinds ;  and  diat  is  de- 
termined to  be  legal;  for  by  a  slight  variation  of  die 
phrase  it  is  competent  to  a  landlord  to  prevent  the 
lease  passing  to  legal  assignees.  But  that  is  deter- 
mined ;  and  it  must  be  held,  that,  if  there  had  been 
a  lease,  it  would  have  passed  to  die  general  as- 
signees. 

But  diat  is  determined  in  favour  of  genera]  credi* 
tors  only,  not  for  particular  assignees.  The  law  inter- 
feres  agunst  the  landlord  for  one  purpose,  not  for  an- 
other.    There  would    be  an   inconsistency  in    sayings 

the 

(81)  7  Ftfi.  85.    2  Eq.  Ca.  Ah.  100. 
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thd  purpose,  for  which  it  does  interpose,  is  tiot  the  pur^         ^06. 

pose  it  was  to  answer:  but  that  is  another  purpose ;  for 

which  it  would  not  interpose ;  that  the  reason  it  inters 

poses  is,  that  there  were  creditors:  hut  then  it  interposes,      -OfiERiNdl 

not  to  satisfy  them,  but  to  execute  a  previous  contract; 

into  which  the  bankrupt  may  have  vohmtarily  entered. 

In  Do^  ex  dem.  Mitchinson  v.  Carter {S2)f  the  distinction 

between  vohintary  actis  and  those,  that  pass  in  invitum, 

was  adopted* 

The  truth  is,  that  the  situation,  in  which  a  les- 
see, restrained  from  assigning  without  licence,  is 
placed,  is,  that  he  can  have  assigns  only  of  two  sorts : 
either  an  assign  approved  by  the  landlord,  or  an  assign 
by  appointment  or  designation  of  law:  whereas  the 
argument  in  this  case  goes  to  this;  that  he  may  have 
an  assign  of  his  own  appointment ;  and  has  only  to  get 
an  act  of  bankruptcy  committed,  to  give  effect  to  his 
own  assignment,  in  opposition  to  the  landIord*s  right, 
and  to  his  own  legal  assignment-  That  is  impossible; 
for  the  effect  is  to  set  it  up  against  his  general 
assignees. 

Supposing  however,  that  this  is  wrong,*  still  the 
question  remains,  whether  in  this  case  the  Plaintiff  is 
entitled  to  a  specific  performance  of  that,  which  rests 
only  in  agreement.  First,  he  must  maintain,  that 
Geering  himself  could  enforce  a  specific  performance; 
which  is  very  disputable.  The  proposition,  that  the  as- 
signee of  a  bankrupt  can  compel  a  landlord  specifically 
to  perform  an  agreement  to  grant  a  lease  to  the  bank- 
rupt, has  never  been  determined.  The  utmost  extent 
of  Brooke  y.  Hemii{83)  is,  that  Lord  Eosslyn  would 
not  say,  it  was  impossible;  acknowledging,  that  the  as- 
signee 

(82)  8  Term  Rep.  57,  300.        (83)  Ante,  Vol.  Ill,  2M. 
Vol.  XII.  K  K 


.    Digitized  by  LjOOQIC 


514  CASES  IN  CHANCERY. 

1806.         Bignee  would  have  great  difficulty  to  establish  it  at  tk 

V"^"^  hearing.    I  should  think  that  difficulty  insunnoantabk. 

^^  But  there  was  no  proviso  against  assignment*  What  then 

fiEERiNO.     would  the  Court  say,  where  there  is  a  proviso  against 

assignment?    Would  the  Court  in  direct  opposition  to 

that  proviso  .execute  such  a  covenant? 


.  In  any  view  of -the  case,  the  Plaintiff  cannot- 
tain  hb    claim.     The     bill    must    therefine    be   dis* 
missed* 
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Laches.    3Ii$take. 


ACCEPTANCE  of  RESIGNATION. 

See  Resignation  of  Living^  2,  3. 

ACCIDENT.~See  Forfeiture. 
ACCOUNT.— Sec  Creditor,  2. 

ACCUMULATION. 

Trust  by  \riH  for  accumnlation  beyond 
the  Statute  39  ik  40  Geo.  Ill,  c.  08. 
is  void  only  for  the  excess.  There- 
fore, U'here  directed  until  the  age 
of  21  of  the  legatee,  not  then  boro, 
it  is  good  for  21  years.  Longdon  v. 
Simson.  Page  295 

See  Executor,  2. 

ACQUIESCENCE. 
Sec  Creditor,  2. 
Trust,  2. 

.  ACT  OP  PARLIAMENT. 
See  Fresmmptum,  10. 

AGENT. 

See  Frincipal  and  Agent. 

AGREEMENT. 

1.  Construction  of  a  letter;  as  not 
amounting  to  an  absolute  agree- 
ment to  give  a  marriage  portion. 

Another  letter,  subsequent  to  the 
marriage,  authorizing  the  husband 
to  draw  for  interest,  due  on  a  bond, 
which  was  never  executed,  could 
not  prevail  as  evidence  of  a  promise ; 
which,  if  subsequent  to  the  mar- 
riage, was  void 9  as  nudum  pactum ; 
and  a  previous  promise  not  being 
shewn;  if  that,  by  parol,  with  a 
written  recognition  after  the  roar- 
Tiage,  would  do,  within  the  Statute 
of  Frauds.    Randall  v.  Morgan.    67 

2.  Distinction  -between  the  4th  section 


AGREEMENT— eoR/tntu>(f. 

of  the  Statute  of  Frauds,  requiring 
the  agreement  to  be  in  writing,  and 
signed  by  the  party  to  be  charged, 
and  the  7th  section,  requiring,  that 
the  trust  shall  be  manifested,  not 
that  it  shall  bo  constituted,  by 
writing.  Fage  74 

3.  Decree  upon  the  answer,  admitting 
a  Contract,  and  a  letter,  offering  to 
sell  at  a  valuation,  for  a  conveyance 
on  payment  of  the  pnrchase*money 
into  tiie  Bank  by  the  Plaintiff  on  a 
certain  day  :  in  default  of  payment 
the  Bill  to  be  dismissed  with  costs. 

No  binding  contract  until  pay- 
ment. 

The  estate  therefore  did  not  pass 
by  a  previous  devise ;  but  descended 
to  the  heir.  Gaskarth  v.  Lord  Low^ 
ther.  107 

4.  The  time,  at  which  a  contract  if 
to  be  performed,  is  not  essential  in 
equity,  as  at  law. 

The  relief  against  the  lapse  of 
time  is  in  the  discretion  of  the  Court 
upon  the  circumstanoea ;  as,  if  the 
contract  is  abandoned.  Radcliffe  v. 
Wanington.  326 

5.  Contracts,  contrary  to  the  policy  of 
the  law,  as  a  deed  of  gift  by  a  client 
to  an  attorney,  by  an  heir  to  guar- 
dian, the  purchase  of  a  reversion 
from  a  young  heir,  a  trustee  selling 
to  himself,  set  aside  without  evi- 
dence of  fraud.  371 

See  Auction.  Colontf.  Confirma- 
tion. Consideration.  Creditor,  1 . 
Frauds  (Statute of).  Landlord 
and  Tenant,  10,  11.  Purchaser. 
Waiver,  I. 
KK2 
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AMENDMENT. 

Amendment  pcrmieted  after  answer, 
wit  bout  prejndice  to  exceptions,  by 
praying  injunction,  upon  a  devatta- 
vii,  and  a  purpose  of  collusiie  sale 
hy  the  executrix,  a  person  of  no 
property,  to  the  trastce.  The  amend- 
pient  conKneJ  to  the  prayer  of  the 
injunction.  Jacob  v.  HalL  Page  458 
See  Pleading,  1,2. 

ANNUITY. 

See  Appointment,    1.      Laches,     3. 
Purchater,  6. 
ANSWER. 

See  Evidence,  1»  2,  3.     Pleading. 
Practice,  4,  6. 

APPOINTMENT. 

1.  Appointment  of  1002.,  oat  of  2500/., 
vis.  to  two  children,  one-third  each ; 
the  remaioinf^  third  to  the  children 
of  another  child  (the  power  extend- 
ing to  their  issue),  aad  2400/. 
equally  to  two  children,  the  only 
other  objects,  establishetl,  the^Court 
refusing  to  go  farther  against  an  ap- 
poifltmeni^  aa  ilki6ory»  than  actual 
decision.    Mocatta  v.  £4>Hsada.     123 

2.  Appointment  of  5500/.  to  one. child, 
1100/.  to  another,  and  500/.  among 
the  others,  seven  in  number,  held 
not  illusory :  the  Court  .refusing  to 
go  farther  upon  that  subject  than 
actual  decision.    Dj^ie  v.  Silvester, 

126 
See  Promotions. 

APPORTIONMENT. 

Interest  by  Will,  fn  the  natureof  an- 
nuitj,  not  apportioned  in  favour  of 
the  executor  of  the  tenant  for  life. 
Franks  t.  NMe.  484 

ARBITRATION. 

Arbitrator  has  a  power,  subject  to  his 
discretion,  to  proceed  ex  pqrte,  if 
one  of  the  parties  will  not  attend. 
Wood  ▼•  LeaJie.  412 

ARTICLES. 

See  Executory  Trust,  I,  2;  3. 

ASSETS. 
A  remittance  in  bills  and  notes,  for  a 
specific  purpose,  viz.  to  answer  ac- 
ceptances, received  by  the  adminis- 
trator, in  consequence  of  the  death 
•f  the  party,  to   whom  it  was  re-  I 


ASSETS— co«/t»rtierf. 

niitted,  held  not  general  assets:  the 

special    purpose   operating  a    lien; 

•  which  would  also  be  the  efiect  upon 

a  bankruptcy.      Ilassall  v.  Smitkers. 

Page  lift 
See  MarshalRng. 

ASSETS. — (Administration  of). 

Sale    of  real    estate    decreed     provi- 

sionalljt,  without  waiting  the  acconaC 

of   the  personal  estate,  preTiouslj 

applicable.  105 

ASSETS.— (Conversion  of). 

Real  estate,  to  be  conrerted  into  per- 
sonal for  special  purposes,  not  per- 
sonal property  to.  all  intents :  so  as 
to  let  in  creditors  by  simple  con- 
tract.    Gibhs  y.  Ongier.  413 

ASSIGNEES.— See  Bankrupt. 

ASSIGNING.— (Coven ANT  against). 

See  Landlord  and  Tenant^  3,  4,  7. 
ATTORNEY  and  CLIENT. 

See  Agreement,  6. 

AUCTION. 

1.  SsAes  of  laud  by  auction  areivithin 
the  Statute  of  Frauds ;  except  sales 
under  decree.    Biagden  v.  Bradbenr. 

468 

2.  Auctioneer's  receipt  for  the  de- 
posit, not  containing  expresslj  or  by 
reference  the  terms,  viz.  the  priee« 
cannot  have  Ibe  effect  of  an  agree- 
ment, binding  the  vendor,  within  the 
Statute  of  Frauds.  Biagden  y.  Brdd- 
bear»  408 

3«  The  circurostance,  that  a  person  hid 
at  an  anctloo  under  the  private  di- 
rection of  the  vendors,  Cor  the  par- 
pose  of  preventing  a  sale  under  a 
sum,  specified  as  the  value,  is  no  ob- 
jection to  a  specific  performance; 
especially  in  a  case,  where  t^e  ▼en- 
dors  were  assignees  under  a  Com- 
mission of  Baukruptcj;  and  the 
purchaser  was  not  present;  but  pur- 
chased by  an  agent.  Smith  y.  €3arkm. 

Art 

4.  Whether  bidding  at  an  auction  on 
the  part  of  the  vendor,  for  the  por- 
pose  of  enhancing  the  price^  vitiates 

.  the  sale,,  and  prevents  a  specific  per^ 
ibrmance,.  Qiuvre^    Smiik  ▼«  Ciurke. 

471 
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B. 

BANKRUPT. 

1.  Assigned  in  Bankruptcy,  having 
purchased  an  estate  of  the  baDk- 
rupt's  under  the  Commission,  held  a 
trustee  of  the  profit  upon  a  re-sale; 
in  the  first  iostance  for  an  equitable 
mortgagee  bjr  possession  of  the 
deeds;  who,  having  delivered  them 
vp  on  receiving  the  produce  of  the 
first  sale,  was  held  under  the  cir- 
cnmstances  not  to  have  lost  his  lien 
for  the  deficiency.  Ex  parte  Morgan, 

Page  6 

2.  The  choice  of  assignees  in  Bank- 
raptcjr  not  disturbed  on  the  ground, 
that  creditors  were  prevented  by 
accident  from  voting  ;  if  not  kept 
back  by  fraud.    Ex  parte  Surtees.  10 

d.  Principle  of  removing  an  ass»ignee 
in  Bankruptcy  :  Proof  of  insolvency, 
compounding  with  his  creditors,  &c. 
misconduct;  or,  that  an  account 
cannot  be  conveniently  or  justly 
taken,  while  he  remains. 
;  The  simple  circumstance,  that  he 

is  to   account,  not  sufficient.      Ex 
parte  Stir  tees.  10 

4.  The  antliority  of  assignees  in  Bank- 
rnptcy  limited  to  the  purposes  of 
their  trust,  the  distribution  of  the 
estate  under  the  Bankrupt  Laws, 
and  doea  not  therefore  extend  to  an 
agreement,  disposing  of  the  surplus 
after  lOt.  in  the  pound  to  the  cre- 
ditors. 

The  petition  by  a  party  claiming 
tinder  such  a  transaction  was  upon 
the  circumstances  dismissed,  without 
prejudice  to  a  bill.    Ex  parte  Barfit, 

15 

5.  Assignees  in  Bankruptcy  bound,  as 
other  persons,  to  make  a  good  title  ; 
unless  guarded  by  express  stipula- 
tion. 

Their  bill  for  a  specific  perform- 
ance therefore,  the  report  being 
against  the  title,  was  dismissed. — 
M' Donald  v.  Hanson.  211 

6.  Set-off  in  Banj^ruptcy  of  a  separate 
debt  from  the  estnte  against  a  joint 
debt  to  it;  and  liberty  to  prove  the 
balance  under  the  commission.  Ex 
parte  Hanson'  34G 

7-  Jurisdiction  in  Bankruptcy,  equit- 
able  as  well  as  legal.  34B 


BANKRUPT— con/fim^A 

8.  Assi^pees  subject  to  all  equides» 
attaching:  upon  the  bankrupt. 

Page  249 

9.  Jurisdiction  between  officers;  as 
between  the  ncsi^enger  and  solicitor 
in  bankruptcy.     Ex  parte  Hartop. 

10.  Commission  of  Bankruptcy  super- 
seded :  the  petitioning  creditor  ab- 
sconding. The  messenger,  having 
recovered  part  of  his  demand  from 
him,  waa  permitted  to  bring  an  ac- 
tion against  the  solicitor  for  the  re- 
sidue, and  damages  and  costa,  in  an 
action  against  him,  acting  under  the 
Commission.  Ex  parte  Hartop,     349 

11.  Where  the  4th  day  after  a  dooket 
struck  is  a  holyday,  the  practice  of 
the  Bankrupt  Office  is  to  permit  a 
docket  to  be  struck  upon  the  first 
application  the  next  day  ;  as,  though 

'  the  office  waa  shut,  the  party  might 
apply  at  the  clerk's  residence.  Ex 
parte  Cooper.  ^    418 

12.  Surety  for  indemnity  to  a  limited 
amount,  having  paid  to  the  extent 

*  of  his  engagement,  entitled  to  di- 
vidends upon  proof  by  the  creditor 
under  the  Bankruptcy  of  the  prin- 
cipal debtor;  subject  (Er  parte  Tur- 
ner, ante.  Vol.  Ill,  243,J  to  a  de- 
duction of  the  proportion  of  divi- 
dend upon  the  residue  of  the  debt 
proved,  beyond  that,  for  which  the 
surety  was  engaged,  supposing  that 
expunged. 

The  surety  not  entitled  to  the  be- 
nefit of  proof  against  other  estates 
upon  a  distinct  security.  Paley  v. 
Field,  435 

13.  Order  in  Bankruptcy  to  Commis- 
sioners to  take  the  surrender  under 
circumstances,  that  prevented  it  in 
time.     Ex  parte  Higgimon.  496 

See  Assets.    Landlmd  and  Tenant, 
9,  10.     Lien,  2. 

BARON  AND  FEME. 
1.  Consent  of  a  married  woman  taken 
in  Court,  de  bene  esse  and  with  much 
doubt,  under  a  bill  by  her  and  her 
husband  for  execution  of  a  coiitract 
for  safe  of  her  reversionary  interest 
in  Stock.     Wvoliauds  v.  Ctoivcher. 

174 
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BARON  AND  TEME—continucd. 

2.  Consent  not  taken,  until  the  sub- 
ject is  ascertained.  Woollands  v. 
Crawcher.  Paye  174 

8.  Legacy  to  a  married  woman,  sub- 
ject to  a  life  interest,  reduced  into 
possession,  as  against  her  right,  sur- 
viving, by  payment  to  her'husband 
during  the  life  of  the  person  en- 
titled for  life.     Loswell  v.  Earle. 

473 

4.  Possession  by  husband  as  executor 
and  trustee,  not  a  reduction  into 
possession  of  his  wife's  share  of  the 
residue,  entitling  him  against  her 
right  by  surviving.     Baker  v.  Hall. 

497 

6.  Trust  by  marriage  settlement  to  pay 
the  rents  and  proKts  according  to 
the  appointment  of  the  wife,  from 
time  to  time,  in  default  of  appoint- 
ment to  her  for  her  sole  and  separate 
use,  the  receipts  of  herself,  or  the 
person  she  should  appoint  from  time 
to  time,  to  be  from  time  to  time 
cflectual  releases,  6:c.  Sale  by  her 
and  her  husband  of  her  separate  in- 
terest established.   WitU  v.  Dawkhit. 

501 
See  Interest,  3. 

BIDDINGS  OPENED. 

A  person,  who  opened  biddings,  not 
being  the  purchaser,  allowed  his  ex- 
pences  on  the  circumstances,  against 
the  general  rule  ;  having  interposed 
at  the  instance,  and  for  the  benefit, 
of  the  family.     West  v.  Vlnceni,      6 

BISHOP. 

See  Resignation  of  Livvtg,  2,  3. 
BOND.— See  Presumption^!. 

BREACH  OF  COVENANT. 

See  Forfeitures 


CHARGE.-:See  Devise,  2. 
CHARITY.-^See  Devise,  6. 
CHART.— Sec  Copyright. 
CHARTER.— See  Presumption,  10. 

CHILD. 

See   Interest,  1,    3.      Maintenance, 
Parent  and  Child. 


CHRONOLOGY. 

See  Copyright. 

CLIENT  AND  AITORNEV. 

See  Agreement,  5. 

COACHMAN. 
See  Legacy^  1. 

COLONY. 

Jurisdiction  upon  a  contract  concern- 
ing an  estate  in  a  colony. 

But  the  question  upon  the  con- 
struction of  the  contract,  for  a  secu- 
rity by  way  of  mortgage,  having  been 
before  a  Court  of  competent  juris- 
diction in  the  colony,  and  a  fore- 
closure and  judicial  sale  directed^ 
the  allegations  of  fraud  merely  ge- 
neral, and  denied,  an  injaaclion 
was  refused.     White  v.  HalL 

PaytZaX 

COMMISSION. 

Commission  not  allowed  to  esecator, 
no  charge  on  that  account  bavii!* 
been  made  in  testator's  life.  Brs^t 
V.  Pemberton.  3QC  . 

COMPOUND  INTEREST. 

See  Executor. 

CONDITION.— Sec  Waiver. 

CONFIRMATION. 

Mature   and    effect    of   conGnnslioo: 
clear  evidence  necessary ;  if  frind 
has  been  clearly  established.      37^1 
See  Tnu/,  2. 

CONSIDERATION. 

E0*ect  of  inadequacy  of  consideration 
towards  constituting  fraud.         373 
CONTRACT. 

See  Agreement. 

CONVEYANCE  (voluntary). 
See  Voluntary  Conveyance. 

COPYH9LD. 

1.  Devise  by  general  words,  viz.  mes* 
suages,  lands,  tenements,  and  here- 
ditaments, for  payment  of  debu, 
will  include  copyholds,  if  requirrd; 
and  the  want  of  a  surrender  will  be 
supplied. 

in  this  instance  the  intention  to 
subject  the  copyhold  estate  appeared 
in  other  parts  of  the  WilL  Wiiikmt 
V,  Coussmakcr.  l^tf 
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COPYHOLD— coji/miecL 

2.  Want  of  surreoder  supplied;  if 
copjlaold  estate  is  devised  for  debts. 

Page  216 

8.  Admittaoce  of  the  particalar  tenant 
of  copjhold  is  an  admittance  of  the 
remainder-man. 

A  derise  of  the  remainder  or  re- 
Tersion  therefore  requires  a  sur- 
render to  the  use  of  the  Will. — 
Chwrch  ▼.  Mvndy.  426 

4.  Admittance  to  a  copyhold  enures 
according  to  the  title ;  though  not 
correctly  expressed.  CSicrcA  y. 
Mmdy.  .  426 

6.  Copyholds  not  intended  to  be  com- 
prehended in  devise  to  the  wife  in 
general  terms  **  real  and  personal 
**  estates  ;**  so  as  to  entitle  her  to 
have  the  surrender  supplied.  CfticrcA 
v.Ar«iu/v(*).  426 

See  VoUaiiahf  Ckmoeganeep  8. 

COPYRIGHT. 

Though  copyright  cannot  subsist  in  an 
.East  India  Calendar,  as  a  general 
subject,  any  more  than  in  a  map, 
chart,  series  of  chronology,  &c.  it 
may  in  the  individual  work ;  and, 
where  it  can  be  traced,  that  another 
work  upon  the  same  subject  is,  not 
original  compilation,  but  a  mere 
copy,  with  colourable  variations, 
will  be  protected  by  injunction ; 
which  in  tbis  instance  was  continued 
till  the  hearing,  without  a  trial  at 
law.     JUaithewson  v.  SiockdaU.    270 

COSTS.— See  Practice,  0. 

COVENANT. 

See  Executory  Trust,  1, 2,  3.  For- 
feiture. 

COVENANT  (against  assigning). 
See  Landlord  and  Tenant,  3,  4,  7, 

COURT,  ECCL.7SIASTICAL. 

See  Ecclesiastical  Court.     Will,  3. 

CREDITOR. 

1.  Whether  a  settlement  after  marri- 
age, recitiog  a  parol  agroemeut  bo- 
fore  marriage,  which  had  actual  ex- 
istence, can  stand  againat  creditors, 
quare,  74 

(*)  See  th«  decisioD    on  the  Appeal,    post, 
Vol.  XV,  S9().  Hi      >    »      . 


CREDITOR— eoliluiKMl.  -     r 

2.. Laches  not  to  be  imputed  to  cre- 
ditors, under  a  devise  for  debts,  as 
to  an  individual  devisee,  to  prevent 
or  limit  the  account  of  rents  and 
pro6ts,  even  against  an  infant  heir. 
Williams  v.  Coussmaker,      Page  130 

8.  Distinction  between  creditors  and 
legatees  under  a  charge  of  debts 
and  legacies.    The   former  ara  to 

.  be  paid  in  preference.  164 

4.  The  statute  of  fraudulent  devises 
would  prevent  a  devise  for  legacies 
to  the  prejudice  of  creditors  by  spe- 
cialty; but  not  a  devise  for  debts 
generally ;  though  that  might  be  the 
effect  154 

5.  Under  a  charge  of  debts  creditors 
by  simple  contract  may,  by  mar- 
shalling, follow  devised  estates;  if 
no  descended  estates,  or  they  have 
been  applied.  164 

See  Copyhold,  1,  2.    Eleciian,  2. 
Power,  3, 4, 

CROSS  REMAINDERS. 
See  Devise,  4. 

D. 

DEBTS.— See  Devise,  2, 

DECREE.— See  Practice,  14,  15. 

DEFENDANT.— See  Revivor. 

DELIVERY. 

See  Voluntary  Conveyance,  1,  2» 

DEPOSITIONS. -See  Practice,  7. 

DEVISE. 

1,  Devise  and  bequest  of  all  the  tes- 
tator's real  and  personal  estate  in 
Grenada  to  pay  ail  such  annuities, 
legacies,  or  bequests,  as  he  should 
give  or  bequeath  to  be  paid  QUt  of, 
or  charged  upon,  his  real  or  personal 
estate  in  Chxnada  by  his  will  or  nny 
codicil,  whether  witnessed  or  not 

A  charge  by  an  unattested  codi- 
cil is  void :  this  being,  not  a  charge 
by  tho  will  of  legacies,  but  a  reser- 
vation by  a  will,  e\ecated  according 
to  the  statute,  of  a  power  to  charge 
by  an  unattested  paper.  As  to  ttie 
objection,  that  the  real  estate  was 
nut  charged  as  a  subsidiary  ^^b<^  to 
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DEVISE-«mifitii€A 

the  general  personal  estate,  qtuere. 
Rote  V.  Cunynghame,  Page  29 

4.  The  reason,  that  a  charge  of  debts 
and  legacies  upon  real  estate  hy  a 
will  duly  executed  covers  futare 
debts  and  legacies,  thoogh  by  an 
unattested  instrument,  is  their  dac- 
taating  nature.  37 

H.  Devise  by  Tery  general  and  extcn- 
aive  words  restrained  upon  the  ap- 
parent intention.    Green  v.  Stephent. 

*v  419 

'  4.  Devise  to  the  first  and  other  sons  in 
tail-male,  and  for  want  of  such 
issue,  to  the  daughter  and  daugh- 
ters, her,  and  their  heirs,  as  tenants 
in  common ;  and,  for  want  of  such 
issue,  to  three  nieces,  and  their  se- 
veral and  respective  heirs,  for  ever, 
fts  tenants  in  common ;  and  for  want 
of  such  issue,  to  the  testator's  right 
heirs. 

As  to  the  estate  of  the  nieces, 
the  prior  limitations  having  failed, 
and  (he  implication  of  cross  remain- 
ders, ^rM«re.  Green  V.  Stepheni.  419 
6.  Trust  of  an  annuity  for  a  charity 
charged  upon  «  devised  estate  being 
void  under  the  act  0  6?eo.  II.  c.  36. 
does  not  pass  by  a  residuary  dis- 
position, but  sinks  for  the  benefit  of 
specific  devises.  Baker  v.  Hall.    497 

See  Copyhold,  3.     Executory  De- 
vise.   WiiL 


ECCLESIASTICAL  COURT. 

•'  Practice  in  tbe  Ecclesiastical  Court, 
that  the  party,  coming  into  Court, 
and  doing  any  act  himself,  vacates 
«  power  given  to  another  to  act  for 
him.  34g 

See  Wm,  3. 

EJECTM ENT.-^-See  Presumpiiim,  2. 

ELECTION. 

1.  Widow  not  hound  by  election  made 
under  a  mistaken  impression  of  the 
extent  of  the  claim  against  hen 
Kidney  v.  Coutsmaker.  136 

2.  The  doctrine  of  election  not  appli- 
,    cablc^  against  creditors,    taking  tbe 

benufit  of  a  devise  for  debts,  and  I 


ELECTION— ofm#tif«e(f. 

also  enforcing  their  legil  right 
against  other  funds  disposed  of  bjr 
the  will.  Kidney  v.  Coiutmaher. 

Pagtm 

ENEMY. 
Commission  tp  examine  witnesses  in 
an  enemy's  country.   CakiU  v.  Sheih 
kerd.  336 

EQUITABLE  MORTGAGE. 
See  Lien,  1. 

ESTATli  (CONVBRSIOK  OF). 

Money,  under  a  direction  to  be  laid 
out  in  land,  coni^idered  as  real  estate 
under  a  general  disposition  by  the 
will  of  a  person,  entitled  to  it  ab- 
solutely in  either  shape,  of  *'  tbe 
**  money  and  land,"  in  tbe  abseoce 
of  intention :  the  word  "  roonejr ' 
being  answered  by  another  fond  of 
stock.    BiddvlpU  V.  BiddulpL    IQl 

ESTATE  TAIL.— See  fletr,l. 

EVIDENCE. 

1,  Lease  not  decreed  upon  expenditure 
in  repairs  and  improvements  voder 
an  alleged  agreement,  proved  bj 
one  witness  :  tbe  answer  containiog 
a  positive  denial  of  the  agreement; 
which  denial  was  also  confirmed  bj 
circumstances.    Pilling  v.  Armitage, 

78 
^.  No  Decree  upon  the  evidence  of 
a  single  witness  against  the  answer; 
unless  the  answer  is  not  positive,  or 
the  witness  is  conGrmed  by  Gircon^ 
stances.  80 

3.  Answer  of  one  Defendant  not  eri. 
dence  against  another.  As  to  tbe 
answer  of  a  mere  trustee,  against 
whom  the  PlaintiflT  does  not  desirs 
a  personal  decree,  Qwtre.  Mor$ef, 
Royal.  365 

4.  Examination  to  (Sredil  of  a  witness 
at  law.  408 

8ee  Agreement,  1.  ConJirmatia%. 
laches,  \,1l.  Practice,  la  Pre- 
sumption* 

EXCEPTION. 

See  Practice,  6.    Receher, 

EXECUTOR. 
1.  Though  this  Court  will  appoint  t 
Receiver    upon  miscomiuct  of  tbe 
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SXECDTOR   ^ntinved. 

executor,  it  will  not  upon  the  single 
ground,  that  he  is  in  mean  circum- 
stances.    Annn,  Poge  4 

2.  Executor,  under  a  direction  to  ac- 
niulate  for  an  infant,  having  become 
a  bankrupt,  his  estate  was  charged 
with  interest,  at  5/.  per  cent,  with 
rests.     Domford  v.  Dornford.      127 

8.  Kxecutors  not  trustees  of  the  re- 
sidue for  the  next  of  kin :  two  of 
them  only  having  a  legacy,  ex- 
pressed to  be  a  testimony  of  re- 
gard :  and  immediately  following  a 
particular  trust,  imposed  upon  them. 
Griffiths  y.Bamilton^  29B 

4.  Probate  conclusive  as  to  the  cha- 
racter of  executor.  Griffiths  v. 
Hamiiton.  298 

5.  The  appointment  of  executors  gives 
a  joint  interest  in  the  residue; 
which,  not  being  severed,  survived. 
Griffiths  y.  Hamilion.  208 

6.  Executor,  having  a  lej^acy  expressly 
for  his  care  and  trouble,  is  a  trustee 
of  the  residue,  undisposed  of,  (or 
the  next  of  kin.  308 

■    7.  One  of  the  executors  being  a  trus- 
tee of  the  residue,  all  are  trustees. 

308 

8.  Unequal    legacies     do    not   make 

executors  trustees  of  the  residue. 

309 
0.  A  legacy  to  the  next  of  kin  does 
not  rebut  the  trust  of  the  residue 
undisposed  of.  310 

10.  £xecutor  not  charged  with  inte- 
rest for  a  balance  in  his  hands,  re- 
tained under  a  fair  misapprehension 
of  his  right  to  it.  Bruere  v.  Pern- 
berton.  38G 

EXECUTORY  DEVISE. 

Limits  of  executory  devise  21  years 
after  lives  in  being;  with  the  period 
of  gestation.  232 

See  Executory  Trust. 

EXECUTORY  TRUST. 

\.  CQvepant  in  a  marriage  settlement 
to  settle  leasehold  estates  in  trust 
for  such  persons,  and  such  or  the 
like  estates,  ends,  intents,  and  pur- 
poses, as  far  as  the  law  will  allow, 
as  were  declared  concerning  real 
estate*  limited  to  the  first  and  other 
sous  in  tail-male,  with  several  re- 


EXECUTORY  TRUST--cofiliiw«f. 

mafnders,  executed  by  giving  the 
absolute  interest  in  the  leasehold 
estates  to  the  first  tenant  in  tail  ia 
possession,  having  attained  the  age 
.  of  21.  Countess  of  Lincoln  v,  Ihika 
of  Newcastle.  Page  218 

2.  No  difference  in  the  execution  of 
an  executory  trust  by  a  Will  and  a 
covenant  in  marriage  articles.     227 

3.  Distinction  between  a  Will,  making 
a  direct  gift  and  a  covenant,  by  ar- 
ticles, to  be  executed  ;  not  between 
a  covenant  upon  consideration  of 
marriage  and  an  executory  trust  by 
Will.  230 

4.  Executory  trust  by  WilL  231 
6.  Effect  of  a  directory  clause  in  ^ 

Will;  raising  an  executory  trust; 
which  equity  will  mould  to  the  par* 
poses  of  the  tesUtor.  234 

6.  Distinction  between  trusts  executed 
and  executory,  and  the  effeot.    238 
See  Executory  Devise. 


FATHER.— See  Parent  and  Child. 

FEME  COVERT. 

See  Baron  and  Fime,    Fine.     IntC" 
rest,  3. 

FINE.~See  Laches,  \,  2. 

FINE  OF  LANDe«  prfmisione  viri. 
No  objection  under  the  statute  of 
Henry\H.  to  a  fine  of  lands  lakea 
by  a  Fhne  Covert,  ex  provisUme  vtn ; 
if  the  heir  in  tail  joins*  Curtis  v. 
Price.  89 

FOREIGN  STATE,— See  Enemy. 

FORFEITURE. 

Relief  against  forft^iture,  where  com- 
pensation can  be  made;  as  against 
a  clause  of  re*entry  for  breach  of 
a  covenant  to  lay  out  a  specific  sura 
in  repairs  in  a  given  time ;  and  not 
limited  to  cases  of  accident,  &o. 
but  even  against  negligence,  and  vo- 
luntary acts  (*).     Sanders  v.  Pope. 

282 

( *  )  See  t*ie  notc^  ante,  ^3.    Vol.  X,  73. 
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FRAUD. 

See  Agreement,  5.  Confirmation. 
Consideration.  Laches,  1.  Mis- 
take, 

FRAUDS— (Statute  of). 

Defendant  insisting  upon  the  Statute 
of  Frauds,  admissions  by  the  an- 
swer are  immaterial.  Blagden  v. 
Bradbear.  Page  466 

See  Agreement,  1,2. 

FRAUDULENT  DEVISE  (Statute 
of). 

See  Creditor,  4« 


G. 
GIFT. 

See  Voluntary  Conveyance. 
GRANDCHILD. 

See  Interest,  1.     3faiutenance, 
(BUARDIAN  AND  WARD. 

See  Agreement,  6.  Parent  and  Child, 

H. 
HEIR. 

1.  A  remainder  in  fee  by  settlement 
to  trustees,  limited  to  the  life  of  the 
tenant  for  life,  though  not  so  ex- 
pressed :  the  object  of  the  trust  ter- 
minating with  that  life ;  and  a  re- 
mainder following  to  the  same  trus- 
tees, upon  the  death  of  the  tenant 
for  life,  for  a  term  of  years. 

A  subsequent  remainder  therefore 
to  the  heirs  of  the  body  of  the  tenant 
for  life  held  a  legal  estate ;  uniting 
with  the  legal  estate  for  life;  and 
vesting  an  estate  tail,  according  to 
the  rule  in  Shelley's  Case;  not  an 
equitable  estate,  capable  of  taking 
effect  only  as  a  contingent  remainder. 
Curtis  V.  Price.  .  89 

%  The  Rule  in  Shelley's  Case  takes  ef- 
fect, where  an  estate  of  freehold, 
though  during  widowhood  only,  is 
given,  with  a  subsequent  limitation 
by  the  same  instrument  to  the  heirs. 
Curtis  V,  Price.  •     89 

9.  Resulting  trust  for  the  heir :  a  spe- 
cial disposition  of  money  to  be  raised 
by  sale  of  the  estate,  failing  by  lapse. 

416 
See  Agreement,  5.  Creditor,  2/ 


HEREDITAMENTS,       INCORPO: 
REAL. 
See  Ladies,  2.     Presumption,  6. 

HUSBAND.—See  Baron  and  Fime. 


ILLUSORY  APPOINTMENT. 

See  Appointment,  1,  2. 

IMPERTINENCE. 

See  l/ijvnction.     Practice,  13. 

IMPLICATION.— See  Heir,  I. 
INADEQUACY.— See  Consideration. 

INCORPOREAL     HEREDrPA- 
MENTS. 
See  Laches,  2.     Presumption,  6. 

INCUMBRANCE.— See  Party,  2, 

INFANT.— See  Creditor,  2. 

INJUNCTION. 
A  reference  of  the  answer  for  iroperti- 
nencc  is  good  cause  against  dissolv- 
iqg  an  injunction.     Fisher  v.  Bayky. 

Page  19 
See  Copyright. 

INTEREST. 

1.  Whether  a  legacy  to  a  grand-child, 
payable  upon  a  contingency,  or  at 
a  future  day,  shall  carry  interest,  as 
in  the  case  of  a  child,  Qucere.       23 

2.  Whether  interest  can  be  claimed  by 
petition,  the  decree  containing  no 
direction  as  to  interest,  ij^uere. 
Bruere  v.  Pemherton.  386 

3.  No  exception  in  favour  of  a  wife,  as 
iK}r  a  child,  to  the  rule,  that  a  legacy 
does  not  bear  interest,  before  it  is 
payable.  Stent  v.  Robinson.  461 

4.  Claim  of  6  per  cent,  upon  a  legacy, 
as  being  given  out 
trade,  not  decided. 

SOJI. 

Soe  Executor,  2. 


of  a  capital  m 
Stent  y.itoltin- 
461 
Purchaser,  1. 


J. 


JOINT-TENANT.-See  Executor,  5. 
JUillSDltTION.^Sce  Bankrupt,  0. 
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LACHES. 

1.  Eirect  of  length  of  time,  not  as  a 
bar  to  relief  against  fraud ;  but  by 
way  of  evidence.  Page  874 

2.  Eifect  of  length  of  time,  as  evi- 
dence, in  the  instance  of  incorporeal 
hereditaments,  377 

3.  EOect  of  laches  with  reference  to 
the  Annuity  Act.  378 

See  Presumption,  4, 5. 

LANDLORD  and  TENANT. 

1.  No  Relief  upon  general  equity  from 
expenditure  under  the  observation 
of  the  landlord  by  a  tenant,  but  not 
under  any  speciKc  engagement  or 
arrangement.     PilHng  y.  Armitage. 

7B 

2.  As  to  expenditure  by  a  tenant  with 
the  knowledge  of  the  landlorn,  aware 
also,  that  the  lease  is  bad,  Qutere. 

85 

5.  Whether  an  agreement  for  a  lease 
with  usual  covenants,  includes  a  co- 
Tenant  against  assigning  or  under- 
letting without  licence,  Quare. 

In  this  instance,  upon  the  parti- 
cular construction  of  the  agree- 
menty  for  the  lease  of  a  farm,  the 
words  **  such  other  clauses  as  are 
"  usual  in  such  cases  "  had  not  that 
efiect.     Vere  v.  Loveden,  179 

4.  Whether  under  an  agreement  for  a 
lease,  containing  all  proper  cove* 
nants,  a  covenant  against  assigning 
or  under-letting  should  be  included, 
Qtusre.   Jones  v.  Jones.  186 

6.  Covenant  against  assigning  without 
licence  determined  by  a  licence  once 
granted.  191 

6.  Relief  to  a  tenant  against  the  lapse 
of  time  for  repairs  in  the  discretion 
of  the  Court  upon  the  circumstances. 

334 

7.  Covenant  in  a  lease  not  to  let,  set, 
or  demise,  the  premises,  or  any  part, 
for  all  or  any  part  of  the  term,  with- 
out consent,  restrains  assignment. 
Greenaway  v.  Adams.  395 

8.  Relief  against  forfeiture  by  breach 
of  covenant  by  lessee*  where  com- 
pensation can  be  made(*).  Davis 
w.West.  475 

(•)  See  the  note,  ante,  Vol.  X,  70. 


LANDLORD  and  TENANT— «m^ 

9.  Proviso  against  assignment  with* 
out  licence  in  a  lease  to  the  lessee, 
his  executors,  adiliinistrators,  tad 
assigns,  not  repugnant;  the  con- 
struction being  such  assigns  as  he 
may  lawfully  have:  viz.  by  Licence; 
or  by  Law,  as  Assignees  in  Bank- 
ruptcy.    Weatherall  v.  Geering: 

Paffe604 

10.  Though  Bankruptcy  supersedes  an 
agreement    not    to    assign  without 

.  Licence,  tbat  has  been  held  only  in 
favour  of  general  creditors;  lind 
where  there  is  no  actual  lease,  but 
it  rests  in ,  agreement  to  grant  a 
lease,  an  individual  cannot  have  a 
specific  performance  in  opposition  to 
such  provision :  and  it  is  very  dis- 
putable, whether  the  general  assigr 
nees  could  obtain  it ;  even  if  there 
was  no '  such  provision.  Weatherall 
V.  Gecring.  504 

11.  Whether  a  person,  entitled  undeir 
an  agreement  for  a  lease,  to  be  void 
upon  assignment  without  Licence, 
having  assigned  witliont  Licence, 
can  enforce  a  specific  performance, 
Qu<ei*e.  511 

LAPSE. -See  Ueir,  3. 

LEASE. 

See  Executory  Trust,  1.     Landhrd 
and  Tenant,     Term  for  Years. 

LEGACY. 

1.  Under  a  general  bequest  to  ser- 
vants a  coachman,  provided  with  the 
carriage  and  horses  by  a  job-master, 
according  to  the  usual  course  of 
that  business,  not  entitled*  Chilcoi 
v.  Bromley.  114 

2.  Bequest  **  to  the  children  of  Robert 
**  Holmes,  late  of  Norwich,  and  now 
"  o^  London,  the  sum  of  100/.  apiece." 
Robert  Holmes  had  left  Norwich  at 
the  age  of  fourteen  or  sixteen ;  and 
died  in  London  several  years  before 
the  Will.  His  only  surviving  child 
entitled  to  the  legacy  a^jinst  tha 
claim  of  the  children  of  Ge&rge 
Holmes,  formerly  of  Norwich,  resid- 
ing in  London  at  the  testator's  death, 
upon  the  suggestion  of  mistake; 

The  right  not  barred  by  merely 
signing  a  rec*cipt  as  a  witness  upon 
payment  by  th»;  executor  to  the  ad- 
verse parly ;  nut  amounting  to  a  re* 
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LE6ACT-- Amf&tierf. 

leaso  or  fraud.    Hoimet  ▼.  Cuttance. 

Page  279 
3*  Legacy  to  A.  for  life ;  then  to  her 
chiklren  for  maintenaDce,  and  to  be 
eqaalljr  divided  amoog  them  od  their 
arriving  at  tweoty-ooe;  followed  by 
a  legacy  to  B*  **  on  the  game  condi- 
**  tions,  on  his  attaining  the   age  of 
"  twenty-one."     The  legacy   to  B. 
construed  in  the  same  manner  as  the 
other ;  vis.  for  life  only ;  dec.  Long- 
don  F.  Simatm.  295 
4.  Payment  in  part  of  a  legacy  order- 
ed on   motion  with   consent ;    the 
fund  admitted  to  be  ample.     Pearce 
▼.  Baron.  459 
See  Creditor^  3, 4.    Dm§e,  2.  In- 
ierutf  1»  3,  4.    MaiiUenanee, 

LENGTH  OF  TIME. 

See  Lachei,  I,  3.      Prewmption, 

WEN. 

1.  Lien  by  possession  of  title-deeds 
disapprored  ;  and  not  to  be  extend- 
ed ;  with  reference  to  the  Statute  of 
Frandi.  In  this  instance  it  failed  : 
the  deeds  being  delivered,  not  as  a 
present  security,  but  for  the  purpose 
of  having  a  mortgage  security  creat- 
ed. Norrii  V.  WilkingOH.  192  (•) 
.  )•  Upon  the  Bankruptcy  of  the  pur- 
ishaser  of  a  chattel,  fiz.  timber 
felled,  whether  the  vendor  has  a 
lien,  and  may  prove  the  dcGciency. 
Quare,    Ex  parte  Owgnne,         379 

3^  Stoppage  in  tranntu  upon  the 
ground  of  equitable  lien,  not  of  re- 
scinding the  contract.  382 

4.  Vendor's  lien  upon  a  sale  of  real 
estate.  383 

6.  No  stopping  in  transitu  after  deli- 
very of  part,  383 
'  See  ilssete.    Bankrupt^  I. 

LIVING. 

See  Reiignatian  of  Living,  1,  2. 

LUNACY. 
I.  Order  after  the  death  of  a  Lunatic 
for  payment  of  a  debt,  viz.  an  at- 
tdroey's  bill  upon  a  retainer,  over- 
reached by  the  Lunacy ;  and  oo  re< 

(*)  See  the  UQtt^  page  200, 


LVNACY^^sontintied. 

port  of  debts :  if  the  petition  Is  pre- 
sented in  the  life  of  the  Lunatic. 

Hut  the  debt  must  be  established 
at  law.  Ex  parte  M'DougaL  Pa.  384 

2.  Return  to  a  Commission  of  Luoacjr, 
that  the  party  is  so  far  debilitated  in 
his  mind  as  to  be  incapable  of  the 
general  management  of  his  aflain, 
quashed;  and  a  new  Commissioa 
issued:  a  *' JIfWttrs /a^tnnulHai"  not 
issuing  in  Lunacy.  Ex  parte  Cranr 
mer,  445 

3.  The  Commission  of  Lunacy  appli- 
cable to  incapacity  from  causes  dis- 
tinct from  Lunacy ,  as  old  age :  bot 
the  return,  if  not  in  the  words  of  the 
Commission,  must  have  equivalent 
words ;  and  in  such  a  case  the  pro- 
per return  is,  that  the  party  is  of  un- 
sound mind ;  so  that  lie  is  not  luf- 
fidlent  for  the  government  of  him- 
self, &c.  Ex  parte  Cranmer,       445 

4.  Privilege  of  the  party,  who  is  the 
subject  of  a  Commission  of  Lvnacj, 
to  be  present  at  the  execntioa.  Ex 
parte  Cranmer.  445 

5.  Order,  that  a  person,  against  whom 
a  Commission  of  Lunacy  was  esta- 
blished, should  be  delivered  op  to 
the  Committee. 

HaheaM  Corpus  not  necessary.  Ex 
parte  Cranmer.  445 

6.  No  special  Verdict  upon  a  Commis- 
sioo  of  Lunacy,  450 

7.  Explanation  of  **  Non,  compos  men- 
tis.'* 450 

8.  In  cases  of  Lunacy  the  notion,  that 
the  moon  has  an  influence,  erroneous. 

452 
M. 

MAINTENANCE. 
Maintenance  not  allowed  upon  iegaciet 
by  a  grandfather  to  his  grand-chil- 
dren, at  twenty-one,  with  interest; 
though  the  father  was  not  of  ability 
to  maintain  them ;  the  legacies  with 
the  interest  being  given  over  in  the 
event  of  death  under  twenty-ooe. 
Errington  v.  Chapman.  20 

See  Parent  and  Child. 

MAP.— See  Copyright. 

MARRIAGE. 

See  Agreement,  1.    Creditor^  i. 
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MARRIAGE  ARTICLES. 

See  Executory  Trugt,  1,  2,  3. 

MARSHALLING. 

Assets  marshalled;  if  it  appears  at  any 
period  of  the  cause,  that  specialty 
creditors  hare  ^one  upon  the  per- 
sonal estate :  thoagh  the  bill  is  not 
framed  with  that  view.  Gibbt  v. 
Ovgier.  Page  413 

See  Creditor,  5. 

MELIUS  INQUIRENDUM. 
See  Lunacy,  2. 

MISTAKE. 

Equity  from  expenditure  upon  an- 
other's estate  throagh  inadvertence 
or  mistake;  that  person  seeing  it: 
and  not  interfering.  85 

See  Legacy,  2.    Practice,  14, 15. 

MONEY  ( to  be  laid  out  in  Land  ). 
See  Eitate  (  Conversion  of), 

MORTGAGE. 

1.  A  second  mortgage,  to  redeem  a 
prior  mortgage,  must  make  the  heir 
of  the  mortgagor  a  party;  though 
the  second  mortgage  is  only  of  pari 
of  the  estates  comprised  in  the  first, 
and  under  a  different  title.  Paik  ▼. 
Lord  Clinton.  48 

2.  Mortgagee  under  a  trust  to  raise 
money  by  sale  or  mortgage  has  only 
the  remediea  of  a  mortgagee ;  and 
cannot  call  upon  the  trustees  for 
execution  of  the  trust.  PaUt  v. 
Lord  Clinton.  4H 

3.  Subsequent  mortgagee,  redeeming 
a  prior  mortgage,  must  redeem  it 
entirely.  59 

4.  The  right  of  the  first  mortgagee 
with  the  lej$al  estate,  to  tack  as 
against  mesne  mortgagees,  does  not 
cover  a  mortgage  of  the  equity  of 
redemption,  coming  to  him  as  exe- 
eeutor.    Baruet  v.  Weston.  180 

5.  To  postpone  the  first  mortgagee  on 
the  ground  of  leaving  the  title-deeds 
in  the  possession  of  the  mortgagor, 
the  case  must  amount  to  fraud.  Bar- 
mtt  X.  Weston.  130 

6.  Preference  of  a  mortgagee  of  the 
equity  of  redemption,  getting  in  the 
legal  estate.  184 

7.  Ground  of  redemption  of  a  mort- 
gage, and  of  relief  against  non-pay- 


MORTGAGE— cofHtttBaf.  1 

ment  6(  rent,  that  the  object  la  a 
security.  Page  332 

8.  Ground  of  Redemption  of  a  mort- 
gage, that  the  object  is  a  securitj 
for  money.  334 

0.  Mortgagee  ra  possession,  though 
answerable,  beyond  fraud,  for  wil- 
ful default,  is  to  take  the  fair  rents 
and  profits ;  not  bound  to  engage  in, 
and  will  not  be  allowed  for,  specu- 
lation and  adventure.  Hughes  ▼• 
WilUams.  493 

See  Party,  ^      Presumption,  8.. 
Trust,  1. 


NEGLIGENCE. 

See  Forfeiture,    Laokes* 

NEXT  OF  KIN* 

Under  a  residuary  bequest  to  **  ibm 
'*  next  of  kin  in  equal  degree," 
brothers  entitled,  excluding  nephews 
and  nieces.    Wisnbles  v.  Pitcher. 

433 
See  Executor,  3,  6,  7»  8, 0. 

NUDUM  PACTUM. 

See  Agreement,  1* 

O. 

OPENING  BIDDINGS. 
See  Biddings. 

P. 

PARENT  AND  CHILD. 
Order  for  a  guardian  and  maintenanev 
for  infants   upon    ill-treatment    by 
their  father.     Whitfield  v.  Baie^ 

49t 
See  Maintenance* 

PAROL  AGREEMENT, 

See  Creditor,  1. 

PARTY. 

t.  As  far  as  possible  the  Court  en- 
deavours to  make  a  complete  decree, 
embracing  the  whole  subject,  and 
determining  the  rights  of  all  partiea 
interested  in  the  estate.  ^   58 

2.  As  to  the  necessity  of  making  all 
incumbrancers  parties.  QiMere.     6S 
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.     9.  A  vitnesft  not  to  be  a  party. 

Page  343 
See  Pleading.  2. 

^PLEADING. 

1.  As  to  relief  under  the  general  pray- 
er, difiTerent  from  that  prayed  speci- 
fically, and  whether  amendment  is 
not  necessary,  Quare.  Palk  v.  Lord 
CHmiimp  48 

2«  The  PJaintiflT  praying  relief,  to 
which  he  is  not  entitled,  viz.  a  sale 
pndera  trnst,  instead  of  redemption 
or  foreclosure,  .as  a  mortgagee, 
cannot  have  the  different  relief  an» 
der  the  general  prayer.  But  the 
proper  relief  may  be  obtained  by 
amendment ;  and  for  that  pnrpoae 
another  party  being  necessary,  li- 
berty was  given  to  amend  by  adding 
parties  (which  inclodes  the  intro- 
duction to  the  statement  of  fact, 
consequential  upon  that  addition); 
and  praying  such  relief  as  he  may 
be  advised.     PaVt  v.  Lord  Clinton. 

81 

3.  No  relief  under  an  agreement, 
stated  by  the  answer :  the  bill  not 
being  adapted  to  that  agreement ; 
b\it  fhimed  upon  a  different  ground  ; 
which  failed.  Pilling  v.  Armitage. 

78 

POST-NUPTIAL  SETTLEMENT. 
Sde  Creditor^  1. 

POWER. 

1.  Distinction  between  a  power  and 
absolute  property.  A  power,  unless 
executed,  not  assets  for  debts. 
HolmeM  V.  Coghill.  206 

t.  Power  executed  •  by  Will ;  but  af- 
^  ter wards  discharged  ;  and  a  new 
power  created.  A  subsequent  codi- 
cil will  not  by  the  mere  effect  of  re« 
publishing  the  Will  be  an  execution 
of  the  power.   Holmet  v.  CoghilL 

206 

3.  Though  Equity  will  in  certain  cases 
aid  a  defective  execution  of  a  power, 
the  want  of  execution  cannot  be  snp- 

,         plied  even  for  creditors.    Holmes  v. 
Coghill  206 

4.  Power  defectively  executed  for  a 
stranger. 


POWER— fon^lwiirrf. 

Whether  the  Court  would  supply 
the  defect,  and  give  the  fund  to  cre- 
ditors,  QucBre.  Page^\% 
See  Ecclesiastical  Court.  Vobwtery 
ConveyancCj  3. 

PRACTICE. 

1.  Where  a  party  is  avoiding  service, 
and  the  Clerk  in  Court  is  dead,  the 
proper  course  is  to  move  first,  that 
service  of  a  subpoena  to  name  a 
Clerk  in  Court  on  the  Solicitor  may 
be  good  service ;  if  none  is  named, 
then,  that  service  on  the  Solicitor 
may  be  good  service.  Franckl^n  v. 
Colhmtn.  2 

2.  The  practice  to  direct  a  rcfercDce 
upon  the  title  on  Motion  after  answer 
limited  to  the  case,  where  the  title 
only  is  disputed.    Gompertz  v. . 

3.  Order  under  circumstances  to  paj 
dividends  to  trustees,  or  one  of  theo. 
Shortbridge's  Case.  28 

4.  Special  Order  upon  circunistaDces 
for  time  to  answer  without  first  ob- 
taining the  usual  Orders.  Norris  v. 
Kennedy.  ^ 

5.  Order  to  take  the  answer  of  De- 
fendants, out  of  the  jurisdiction, 
without  oath  and  signature,  tkd- 
ing  V.  Harding,  159 

6.  Order  to  refer  back  to  the  Master 
an  examination,  under  the  direction 
in  a  Decree  for  examination  of  the 
parties,  to  see  whether  it  was  saffi- 
cient. 

Exception  to  the  Report,  and  ia 
the  general  terms,  that  the  Master 
had  reported  the  examination  suffi- 
cient, whereas  he  ought  to  have  re- 
ported it  insufficient,  is  regular;  bnt 
not  to  be  encouraged ;  and  therefore 
being  over-ruled,  Costs  beyond  the 
deposit  were  given.  PureeU  vt  M'Vsr 
mora,  tW 

7.  Depositions  referred  for  scaodai 
upon  motion  of  course,  without  no- 
tice.    Eastham  v.  LiddelL  201 

0.  A  person  having  attended  under  a 
subpoena  as  a  witness,  but  refusing 
to  be  sworn,  ordered  to  attend  to  be 
examined,  or  stand  committed. 
Hennegal  v.  Ev^ncg.  201 
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PRACTICE— coftftmuMl. 

'  9.  Tbo  practice  of  personal  service,  as 
a  fouodation  for  process  of  con- 
tempt, dispensed  with,  where  the 
party  must  hare  notice;  as  upon  a 
short  Order  for  execntion  of  a  De- 
cree.    Rider  v.  Kidder.      Page  202 

10.  The  practice  of  personal  service, 
as  a  foundation  for  process  of  con- 
tempt, dispensed  with  under  circum- 
stances ;  a  parly  declaring,  he  wonid 
not  execute  an  Order,  and  abscond- 
ing to  avoid  it.  De  Manrumlle  v. 
De  Manneville.  203 

11.  After  an  Order  upon  a  party  in  the 
cause  for  payment  of  money,  the 
proper  course  is  an  Attachment:  and 
upon  the  return  to  that  an  Order 
for  commitment.  Bowes  v.  Lord 
Straihmore,  325 

12.  The  Master  not  ordered  to  certify, 
whether  he  was  satisfied  wiUi  the 
production  of  papers  1^  a  party. 
Cotton  V.  Harvey*  391 

13.  Examination  to  the  credit  of  wit- 
ness can  only  be  by  Order  upon  spe- 
cial application,  with  notice,  whether 
before  or  after  publication. 

Therefore  evidence  taken  to  that 
point  upon  the  examination  in  chief 
suppressed,  as  impertinent  Mill  v. 
Mill.  406 

14.  Order  on  Motion,  with  consent, 
to  rectify  a  clear  mistake  in  a  De- 
cree,    rfevohouie  ▼•  Mitford.        456 

15.  Order  on  Motion,  with  consent,  to 
rectify  a  clear  mistake  in  a  Decree. 
It  must  be  a  separate,  supplemental. 
Order.    Lane  v.  Hobh$.  458 

16.  Order  to  dismiss  for  want  of  pro- 
secution regular,  according  to  the 
practice;  though  the  Six  Clerk's 
certificate  appeared  on  the  face  of 
the  Order  Co  be  a  subsequent  date. 
M'Mahon  ▼.  Sistom,  465 

17.  Co-plaintiff,  as  next  friend,  struck 
ontj  nis  evidence  being  necessary, 
but,  as  a  general  rule,  upon  giving 
security  for  the  Costa  incurred. 
Wim  V,  CampbeU.  493 

See  Amendment.  Ecelenastical 
Court.  Emdence,2.  Executor,  I. 
Intereat,  1.  Legacy,  4.  Re- 
eeiver.    Revivor. 


PREROGATIVE  PROBATE. 

See  Probate. 

PRESUMPTION. 

1.  Re-conveyance  of  the  legal  estate 
presumed  under  obscure  circum- 
stances, after  a  great  lapse  pf  time ; 
though  the  possession  originally  not 
adverse,  but  under  a  trust  Upon 
that  presumption  a  specific  perform- 
ance decreed  against  a  purchaser* 
HiHary  v.  Waller.  Page  239 

2.  Notwithstanding  the  rule,  accord- 
ing to  the  late  authorities,  that  ft 
legal  estate,  clearly  outstanding  pre^ 
vents  an  ejectment,  it  may  be  left  ta 
the  Jury  to  presume  a  conveyance 
of  the  legal  estate.  251 

3.  Presumptions  not  always  on  a  be- 
lief, that  the  thing  has  actually 
taken  place.  252 

4.  Grants  presumed  upon  the  principle 
of  quieting  possession.  252 

5.  Principle  of  presumption  from 
length  of  time.  266 

6.  As  to  incorporeal  hereditaments, 
right  of  way,    public,    as  well  as 

{)rivate^  &c.  Presumption  from 
ength  of  time,  that  it  was  sur- 
rendered, or  never  existed*  265 

7.  Presumption  of  payment  of  a  bond 
upon  20  years  or  less,  without  pay- 
ment of  interest ;  untesa  repelled  by 
circumstances.  260 

8.  Mortgage  presumed  satisfied:  no 
interest  having  been  received  for 
25  years.  266 

9.  General  presumptions  upon  the 
want  of  means  of  belief.  260 

10.  Charters,  and  eveo  an  Act  of  Par- 
liament presumed.  877 

See  Laches,  1, 2. 

PRINCIPAL  AND  AGENT. 

Agent  not  responsible :  if  he  names 
his  principal,  as  the  person  to  be 
responsible.  352 

See  Ecclesimstical  Court. 

PRINCIPAL  AND  SURETY. 

See  Bankrupt,  12. 

PRIORITY.— See  Mortgage,  4,  6,  6w 

PRIVATE  WAY. 

See  Presumption,  6. 
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PROBATE. 

To  get  money  out  of  Court,  however 

small    the    amount,    a  prerogative 

,  Probate   is  necessarj.      Thmnat  v. 

J}avies,  Page  417 

See  Executor,  4. 

PKOMOTIONS.— See  pages  1,  2. 

PUBLIC  WAY. 

See  Preiumption,  6. 
PUFFING.— See  Auction,  3,  4. 

PURCHASER. 

1.  A  purchaser  taking  possession  with- 
out a  conveyance,  was  compelled  to 
pay  interest ;  though  the  money  was 
to  be  paid  at  a  particular  day  on  the 
execution  of  the  conveyance.  Fiud- 
yer  v.  Cocker.  '  25 

i.  Possession  taken  generally  amounts 
to  a  waiver  even  of  objections  to 
title.  27 

S.  A  purchase  under  a  Decree  not  af- 
fected by  irregularities  and  defects 
in  the  Decree,  by  which  the  appli- 
cation of  the  valbney  may  not  have 
been  properly  secured.  CuttU  v. 
Price.  89 

4.  The  Court  must  govern  itself  by  a 
moral  certainty  upon  title;  for  it  is 
impossible  there  should  be  a  mathe- 
matical certainty.  252 

5.  Whether  upon  the  sale  of  an  An- 
nuity, charged  upon  a  real  estate, 
the  vendor  must  make  out  a  title 
of  the  grantor  to  the  estate  charged, 
Quare.  Radcliffe  v.  Warrington,  326 

6.  Vendor  upon  objection  to  the  title, 
■old  to  another,  after  notice,  that  she 
would  do  so  if  the  title  was  refused. 
Under  a  Bill  for  a  speei6o  per- 
formance, or  an  issue,  or  reference, 
to  ascertain  the  loss  of  the  first  pur- 
chaser a  reference  was  directed  up- 
on the  authority  of  Denton  v.  Stuart, 

As  to  the  principle,  QiMPre.  Green- 
away  v.  Adamt*  3d5 

&et Bankrupt,^,  Zieii,2,4.  Prao- 
Hce,  2.  Pre9umpHon,  1. 


R. 

RECEIVER. 
To  maintain  an  exception  to  the  Mas- 
ter'a  appointment  of  a  Receiver  a 


RECEIVER— cMltilseif. 

strong  case  of  disqualification  is  oe^ 
cessary.  Thorpe  v.  Thorpe,  PageZil 
See  Esecuior,  1.    WUl,  3. 

REDEMPTION.— See  Mortgage,1. 

RELEASE.— See  Legacy,  2. 

REMAINDER.— See  Copyhold,  3. 

REMAINDERS  (Cross). 
See  Dewiee,  4. 

RENT.— See  Mortgage,  1. 

REPAIRS.— See  Forfeiture. 

REPRESENTATIVES, 
See  Eacemier. 

RESIDUE. 

See  Devi$e,  5.    ExeeuHon,  3^  6,  ^ 
7,  8,  9. 

RESIGNATION  of  LIVING. 

1.  Qualification  in  the  grant  of  a  liv- 
ing, that  the  person,  to  be  presented, 
should  not  at  such  time  as  iho 
Church  should  be  void,  **  be  pre* 
**  sented,  instituted,  or  inducted, 
**  into  any  other  living,**  complied 

'  «Nth  by  previous  resignation  of  so- 
other LiviAg.  Heye$  ▼.  Exeter  Ci4- 
lege.  3M 

2.  Resignation  of  a  Living,  sent  by 
the  post  to  the  Bishop,  who  indorsed 
and  signed  a  memorandum  of  bis  ao* 
ceptance,  sufficient;  though  no  pub- 
lic act.  Ileye$  v.  Exeter  College.  836 

8.  Acceptance  by  the  Bishop  of  re- 
signation not  a  judicial,  but  a  do- 
mestic act  34& 

RESTS.— See  Executor,  ± 

RESULTING  TRUST. 
See  Heir,  3. 

REVERSION.— See  Copyhold,  3. 

REVIVOR. 
Defendant  cannot  revive,  except  alter 
a  Decree  to  account,  or  where  the 
Defendant  has  some  intereil  in  the 
farther  prosecution  of  the  suit :  not 
therefore  where  his  only  object  was 
to  dissolve  an  injunction,  and  pro- 
ceed at  iaw«    Bofwood  r.  Sckmede$. 

911 

RIGHT  OF  WAY. 

See  Preiutnptum,  3. 
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S. 

SCANDAL.— See  Practice,  7. 
SERVANT,— See  Legacy,  1. 
SET-OFF.— See  Bankmpi,  6. 

SETTLEMENT,  POSTNUPTIAL. 

See  CredUor,  I. 

SHELLEY'S  CASE  (Rule  in). 
See  Heir,  1,  2. 

SOLICITOR  AND  CLIENT. 
See  Agreement,  5. 

SPECIFIC  PERFORMANCE. 

See  Agreement.    Auctioiu 

SPIRITUAL  COURT. 

See  Ecclesiastical  Court.    Will,  3. 
STATE,  FOREI6N.--See  Enemy. 
STATUTE.— See  Presfmnption,  0. 

STATUTE  OP  FRAUDS. 

See  Agreement,  1,  2.  Aucticn,  \,  2. 
Frauds  (Statute  of). 

STOPPAGE  IN  TRANSITU. 
See  Liett,  3»  5. 

SURETY.— See  Bankrupt,  12. 
SURRENDER.— See  Copyheld. 
SURVIVORSHIP.— See  Executor.  5. 

T. 
TACKING.— See  Mortgage,  4. 

TENANT. 

See  Landlord. 

TENANT  FOR  LIFE. 
See  Apportionment. 

TERM  FOR  YEARS. 

Settlement  of  term  for  years.  Pa^e  225 

TIME. 

SeeA^eemen/y  4.     Presumption,  4, 
5,6. 

TITLE. 

See  Bankrupt,  6.   Practice,  2.   Pur- 
ckaser,  4,  S^. 
TITLE  DEEDS.— See  Lien,  1. 

TRUST. 

!•  Under  a  trast  to  raise  money  by 
sale  or  sales,  mortgage  or  mort- 
gages, whether  the  trustees,  having 
raised  the  money  hy  mortgage,  can 
afterwards  sell  to  pay  off  that  mort- 
gage, qutere.     Palk  v.  Lord  Clinton, 

48 
V0L.X1L 


TRUST^-omftntied. 

2.  Purchase  by  a  trustee  from  the  Ces- 
tui que  trust  ettaUished  under  cir- 
eamstances;  with  confirmation  and 
aeqaiescence.       Iforse     ▼.    JioyaL 

Page»5 

3.  Tmstees  under  a  misrepresentation, 
that  the  fund  was  invested  in  stock, 
charged  with  interest  at  6  per  cmt. 
upon  the  same  principle  as  if  they 
had  sold  out  stock,  and  used  the 
money :  viz.  an  option  to  the  Cestui 
que  trust  to  have  the  aetual  profit,  or 
6  per  cent.    Bate  ▼.  Scales.        402 

See  Agreement,  2,  5.  Evidence,  3. 
Executory  Trust.    Heir,  3. 

U. 

UNDERLETTING    (Covenant^ 
against). 
See  Landlord  and  Tenant,  d,  4. 


V. 

VENDOR. 

See  Lien,  2,  4.     Purckaser. 

VESTING. 
A  legacy,  not  as  an  independent  be- 
quest, with  a  time  for  payment,  or 
distribation,  appointed  afterwards, 
but  the  time  annexed  to  the  sub- 
stance of  the  bequest :  the  interests 
do  not  vest  before  that  period.  &riis- 
hury  V.  Read.  75 

VOLUNTARY  CONVEYANCE. 

1.  Receipt  for  a  subscription  to  a  na- 
vigation, with  an  indorsement,  sign- 
ed by  the  owner,  declaring,  that  he 
thereby  assigned  to  his  daughter  A» 
all  his  interest,  found  among  the 
papers  of  his  executrix:  no  evi- 
dence, that  he  ever  parted  with  the 
paper;  and  a  declared  intention  of 
satisfaction  by  a  marriage  portion. 
Bill  for  an  assignment  dismissed. 
Anirobus  ▼.  Smith.  39 

2.  Where  a  voluntary  conveyance, 
kept  by  the  party  until  his  death,  has 
prevailed  against  his  Will,  the  con- 
veyance has  been  complete ;  a  trans- 
fer in  law  of  the  property.  46 

3.  Executor  never  called  upon  to  do 
any  act  to  perfect  a  gift  inter  vivos, 
except  in  the  particular  cases  of  sup- 

L  L 
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VOLUNTARY     CONVEYANCE  — 

-  continued. 

pljing  a  defectife  execution  of  a 
power,  and  the  want  of  a  Borrender 
of  a  copyhold.  Page  AS 

4.  Voluntary  settlement  void  against 
creditorsy  good  to  other  purpoaes. 

103 
6.  Settlement  after  marriage  fraudulent 
only  as  against  creditors  at  that  time. 
The  settlement  coming  out  in  the 
answer  to  a  bill  by  creditors,  claim- 
ing under  a  devise  for  debts,  they 
are  entitled  to  an  inquiry.  Willianu 
V.  Couumaker,  136 

See  Crediiw^  1. 


W. 

WAIVER. 

As  to  the  effect  of  taking  away  part  of 
the  property  sold,  and  a  payment  on 
account,  as  waiving  a  breach  of  the 
condition  of  sale,  requiring  security, 
qutert.   Ex  parte  Gvcynne,  379 

WARD  AND  GUARDIAN, 

See  Agreement^  5. 
WAY.— See  Prewmption,  0. 
WIFE. 

See  Baram  and  F6me.  Interest^  3. 

WILL. 

1,  Construction  of  an  obscure  Will: 
1st  That  the  income  only,  not  the 
capital,  was  disposed  of:  2dly,  that 
the  disposition  was  in  favour  of  the 
younger  children;  excluding  the 
eldest.   San^mry  v.  Read.  75 

2.  Devise,  in  default  of  issne^male  of 
A.  to  the  first  daughter  living  at  the 
death  of  the  testator,  who  should 
attain  twentyfive,  for  life,  with  re- 


WILL— coRftnued. 

mainder  to  her  first  and  other  sons  in 
tail-male:  remainders  over;  sabject 
to  a  trust  for  debts  and  accumula- 
tion of  the  surplus  renta  and  profits, 
until  a  son  or  daughter  should  6nt 
come  to  the  actual  possession  of  the 
estates  or  receipt  of  the  rents :  after 
that  period  such  persona  to  take  the 
surplus  rents;  and  the  snrplos  of 
the  accumulation,  after  payment  of 
the  debts  to  be  paid  to  such  ^rson 
or  persons,  who  by  the  limitation 
should  first  come  td  the  actual  pes* 
session  of  the  estates,  or  receipt  of 
the  rents  and  profits, 

A  daughter  living  at  the  death  of 
the  testator,  and  having  attained 
twenty-five,  entitled  to  possession  of 
the  estate  and  to  the  accumnhited 
fond.  Barker  v.  Barker.  Page  409 
3.  The  Court  of  Chancery  will  not  in* 
terfere,  by  appointing  a  Receiver, 
upon  the  mere  ground,  that  two 
Wills  are  in  controversy  in  the  Spi- 
ritual Court;  and  no  special  case;  as 
that  the  property  is  in  danger,  and 
cannot  be  secured  by  administration 
pendente  litei^  *  )•  Sickarde  v.  Ckave. 

See  Ettate  (  CtmvenrtoM  of).  £ce- 
catory  Tnut^  2, 8^  4,  6.  Legaeif. 
ffexiofKin.    Probate. 

WITNESS. 

See  Evi^knce.  Party ,  3.  Practice^  8, 
13. 

YOUNGER  CHILDREN. 
See  WiU,  1. 

(')  See  the  note,  ante,  464. 


END    OF  THE   TWEtPTH   VOLUMB. 


LONDON : 

raiNTRO    IIV  9,  BROOKE,  PATER-NOSTBR  ROW. 
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